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TAX NEWS - AT A GLANCE

Tax News - at a glance
by TaxCounsel Pty Ltd

February — what
happened in tax?

The following points highlight important
federal tax developments that occurred
during February 2020. A selection of the
developments is considered in more detail
in the “Tax News - the details” column on
page 416 (at the item number indicated).

Community sheds

The government has released exposure draft legislation and
explanatory material for the introduction of a new general
category of deductible gift recipient (DGR) for community
sheds. The new DGR category will apply to public institutions
that are registered charities and satisfy the definition of a
community shed. See item 1.

Goods taken from stock for private use

The Commissioner has issued a determination that provides
an update of amounts that he will accept as estimates of the
value of goods taken from trading stock for private use by
taxpayers in named industries for the 2019-20 income year
(TD 2020/1). See item 2.

GST: extent of creditable purpose

The Commissioner has released an addendum to GSTR
2006/4 to include methodologies for determining the extent
of creditable purpose for car expenses. See item 3.

Taxpayer alert: schemes relating to intangible
assets

The Commissioner has released a taxpayer alert in relation to
non-arm’s length arrangements and schemes connected with
the development, enhancement, maintenance, protection and
exploitation of intangible assets (TA 2020/1). See item 4.

Crowdfunding

On 31 January 2020, the Commissioner released a
document that sets out his current view on the tax
implications of crowdfunding arrangements. See item 5.

Deceased estates: protected information

A legislative instrument has been made that modifies the
operation of s 355-25 of Sch 1 of the Taxation Administration
Act 1953 (Cth) to ensure that a taxation officer can disclose
protected information to the registered tax agent or BAS
agent, or legal practitioner of an executor or administrator

of an estate of an individual who has died (CRP 2020/1).
See item 6.

Trust income

In a recent decision, the AAT has considered several practical
issues, including the effect of purported disclaimers by
beneficiaries of a discretionary trust, the non-compliance
with the provisions of the constitution of the trustee company
in the making of purported distribution resolutions, and the
operation of a guardian consent provision in the trust deed
(Trustee for the Whitby Trust and FCT [2019] AATA 5637).
See item 7.
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PRESIDENT’S REPORT

President’s
Report
by Peter Godber, CTA

Influential leaders
to address The
Tax Summit 2020

New president Peter Godber highlights the
relevance of bringing together our diverse
membership at The Tax Summit.

It is always helpful for us to keep in mind some of the key
elements of our vision at The Tax Institute.

We are the leading forum for the tax community in Australia.
We are committed to supporting our diverse membership
and being relevant and valuable to them. We continue to
help shape the future of the tax profession. We advocate
for improvements to the tax system for the benefit of all.

We achieve this through the advancement of knowledge,
member support and advocacy.

The Tax Summit 2020, to be held in Sydney in March this
year, will showcase the important role of the Institute in our
tax community, with a technical program that heralds depth
and unprecedented quality in its sessions. Again, we have
attracted leading tax professionals and experts to deliver our
sessions across five break-outs and eight technical streams.

We will have an amazing line-up of experts, and industry and
regulatory leaders, to engage with us in plenary sessions that
will cater for the interests of all members within the expanse
of the International Convention Centre in Sydney.

A welcome address will be provided on behalf of the NSW
Government by the Treasurer, the Hon. Dominic Perrottet.

In addition to the annual Commissioner of Taxation’s address,
we are also pleased to announce that an additional keynote
address will be given by Mr Peter Costello, chair of Australia’s
Future Fund, and the longest serving Federal Treasurer in our
nation’s history.

To finish the event, and to ensure that we are future focused,
our Friday lunch will be addressed by Mr Stephen Scheeler,
former Facebook CEO for Australia and New Zealand.

That will provide an inspiring insight into our modern work
environment.

Most importantly, The Tax Summit 2020 will be a premier
member event — The Tax Advisor of the Year Awards,

fantastic opportunities to meet and mingle and catch up
with old and new friends, and the chance to absorb the
environment at this very unique event — this is all about
our members, present and future.

We now have hundreds of organisations that have committed
to the attendance of their people. Again, if you have not
already registered, it is not too late! We welcome the return
of our national annual premier event to Sydney and we look
forward to all that is on offer at the International Convention
Centre and its surrounds.

Looking again at our national CPD program, | have already
had the benefit of attending and enjoying our annual Financial
Services Conference, which was held at the Grand Hyatt in
Melbourne from 5 to 7 February. This is Australia’s leading
conference on financial services industry taxation, and this
year’s program had wide coverage of many areas relevant to
the sector. It had a comprehensive technical program, was
well attended, and the social gatherings were first-rate and
most enjoyable.

The event is one of the dedicated industry events that we
are able to provide, with high-profile and quality speakers,
and attendees, at an industry specific learning event. Later
in the year, we will conduct similarly attractive events that are
specifically focused on infrastructure and resources.

Our advocacy activities are winding up for the year ahead,
and in future issues of this journal, we will be able to report
on the progress of our stakeholder engagement in this
regard.

As is usual, we have an oversupply of topics on which there
will be external consultation and submissions over the course
of 2020, and we will be active in our engagement with the
issues affecting the profession and our tax community as

a whole.

During March, we will respond to the Tax Practitioners Board
discussion paper, released on 19 February, in which it is
proposed that the continuing professional education (CPE)
requirement for tax agents increase to 40 hours per year.
The proposal is for an increase in the annual CPE hours,
without reference to an averaging over more than a year. The
discussion paper raises some broader questions and we will
be conscious to represent members’ views on this important
potential increase in the CPE threshold.

See you all at The Tax Summit 2020!
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CEO’S REPORT

CEQO'’s Report
by Giles Hurst

Reaching the
summit through
consldered
investments

CEO Giles Hurst explains how The Tax Institute
is investing in members, technology and big,
bold events.

Leaving the ladders down

The recent launch of our Speakers Academy gave us an
opportunity to mix with the best and brightest in tax at our
North Sydney offices. The initiative reminded me of the
importance of increasing the Institute’s investment in the
up-and-coming talent in our profession.

Any time that we are afforded the opportunity to speak

in front of our peers, it can conjure up some interesting
reactions, some of which we cannot always control. The
innate fear of rejection is probably the most common of these
feelings and the struggle to process our emotional response
is one which is carried with us throughout our entire careers.

In the months ahead, we will begin extending the Speakers
Academy to other states. The invitation will go out to our
more experienced volunteers and members to nominate
up-and-coming tax professionals looking to actively develop
techniques to complement their undoubted tax technical
capabilities. This is the opportunity to truly act as a mentor
and guide to the future leaders in tax and | urge us all to think
about how we can play our part in future-proofing the tax
profession.

Investing in our future

The Tax Institute has certainly been through a lot of
modernisation and change in 2018 and 2019, and in 2020,
we intend to invest the surplus we have generated in the
long-overdue refresh of our website.

Making it easier for members to search for resources,
content, tools and learning opportunities will be an important
step forward as we seek to become the go-to place for all

of our member’s needs. We will be asking many of you in

the weeks ahead, through numerous channels, for input and
feedback about what matters to you in the interactions you
enjoy with your Institute.

We are the voice of tax

The Tax Summit 2020 has been nine months in the making.
As | write, it is already the single largest event that The Tax
Institute has ever hosted, and the sheer scale of the content
and value sets a new standard in tax for Australia.

Registrations continue to roll in and | am very excited to
welcome all of our members to the ICC Sydney next month
as we share stories, rub shoulders with players at every level
of the profession, and celebrate the winners of the various
Tax Adviser of the Year awards.

The gala dinner also promises to be an unforgettable
evening, with last year’s winner of The Voice, Diana Rouvas,
making a special guest appearance with the outstanding
band we have assembled. There will be something for
everyone and we hope to see you at the Summit to celebrate
all that is tax in Australia.
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TAX COUNSEL’S REPORT

Tax Counsel’s
Report

CTA

Success breeds
success

by Stephanie Caredes,

In this month’s column, tax counsel Stephanie
Caredes comments on the success of the
Institute’s work in improving guidance in the
tax and superannuation system.

Nearly two years ago, Tax Institute members identified a
rising concern with the quality of the guidance that Treasury
and the ATO were producing and placing into the tax and

superannuation system. We first made comments on this issue

in our submission to the Australian Public Service Review.
This opened the pathway for the other professional bodies
to join in the discussion with the production of a joint paper
submitted to the ATO National Tax Liaison Group, followed
up by a letter to the Assistant Treasurer, the Hon. Michael
Sukkar, MP, in June 2019 to improve consultation in the tax
and superannuation system.

The Tax Institute rounded out the year by lodging formal
submissions with Treasury and the ATO, capturing members
concerns.

Key concern

The key concern is that, where there is a lack of pertinent

guidance in an explanatory memorandum (EM), this creates

a chasm in the available interpretive guidance on how a

new tax law was intended to be interpreted by parliament.

Consequently, members have seen examples where the

ATO has moved to fill the chasm with its own guidance.

In the Institute’s view, an EM should have the following

characteristics:

— an EM should contain an overall objective statement of the
policy behind the measure;

— an EM should provide readers with an understanding of
the government of the day’s intended meaning of the new
legislation/legislative amendments, providing context and
helpful, practical examples of the intended application and
not just simply restate or reproduce the new provisions;

— an EM should provide an explanation for all technical
legislative corrections contained in the Bill;

— an EM should contain clear statements regarding whether
the amendments (including minor technical amendments)
are intended to change the operation/application of the

law or whether they are intended to clarify the operation/
application of the law;

— an EM should be consistent with the drafting instructions/
briefing provided to the Office of Parliamentary Counsel; and

— an EM should align with the content of the parliamentary
second reading speech of a Bill and the Bill itself.

This isn’'t too much to ask, is it?

Members had noticed trends arising in relation to EMs,

including:

— misalignments between statements of parliament’s intent
captured in EMs and the actual drafting of the legislation;
and

— leaving pertinent examples, explanations and interpretative
guidance out of EMs, consequently leaving space for the
ATO to instead include this material in law companion
rulings.

Once members’ minds turned to this issue, further trends

emerged in relation to ATO guidance, including:

— a perceived trend where members felt that the ATO was not
acknowledging competing interpretations of the law;

— aperceived trend where the ATO foreshadows its position
before it has analysed issues in detail;

— adecrease in binding guidance which has enabled the ATO
to include more administrative guidance in non-binding
products — the Institute encourages a balance being struck
between binding and non-binding guidance;

— as noted above, there is a growing trend for ATO guidance
to include analysis that should actually be included in the
relevant EM; and

— the delay between issuing in draft and finalisation of a ruling
which creates uncertainty for taxpayers, particularly if the
ATO’s view changes between the draft and finalised ruling.

Response

Prior to finalising our submissions, the Institute held preliminary
discussions with senior representatives at Treasury and the
ATO to bring this issue to their attention. In response to the
work that the Institute has done, supported by the National
Technical Committee volunteer network, Treasury has
indicated that it will coordinate with the ATO and consult on
this matter. Further, the Law Design Office within Treasury
has indicated that it will conduct an internal review of all

EMs issued in the Treasury portfolio. This goes well beyond
the issues highlighted by the Institute, which are confined to
tax and superannuation laws. In our view, this is a successful
outcome, albeit only just the beginning of what needs to be
done to address this issue.

Successful outcomes

They say that success breeds success. The Institute could not
be happier with how responsive Treasury and the ATO have
been to this issue, and with the groundswell among other
bodies that represent taxpayers and tax professionals which
has contributed to carrying this issue along.

To the Tax Policy and Advocacy Team, this work has been
highly successful. We anticipate that this will flow on to
improve the quality of EMs and ATO guidance being produced.
Certainly, that is our intention and that will be the ultimate mark
of success.
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TAX NEWS - THE DETAILS

Tax News - the details
by TaxCounsel Pty Ltd

February — what
happened in tax?

Amount (excluding

Type of business GST) for adult/child

Amount (excluding
GST) for child

The following points highlight important
federal tax developments that occurred during
February 2020.

Government initiatives

1. Community sheds

The government has released exposure draft legislation and
explanatory material for the introduction of a new general
category of deductible gift recipient (DGR) for community
sheds. The new DGR category will apply to public institutions
that are registered charities and satisfy the definition of a
community shed.

To be a community shed, a public institution must:

— have the dominant purposes of advancing mental health
and preventing or relieving social isolation;

— primarily advance these purposes through providing a
physical location at which individuals are supported to
work on projects and undertake other activities in the
company of others; and

— have open membership to members of the public.

The amendments, once enacted, are to apply to gifts and
contributions made on or after 1 July 2020.

The Commissioner’s perspective

2. Goods taken from stock for private use

The Commissioner has issued a determination that provides
an update of amounts that he will accept as estimates of the
value of goods taken from trading stock for private use by
taxpayers in named industries for the 2019-20 income year
(TD 2020/1).

The updated amounts are as follows:

Amount (excluding Amount (excluding
GST) for adult/child GST) for child
over 16 years old 4 to 16 years old

Type of business

Bakery $1,350 $675
Butcher $850 $425
Restaurant/café

(licensed) $4,640 $1,750
Restaurant/café

(unlicensed) $2E00 SL7ED
Caterer $3,790 $1,895
Delicatessen $3,500 $1,750

over 16 years old 4 to 16 years old
Fruiterer/ $880 $440
greengrocer
Takeaway food shop $3,440 $1,720
Mixed business
(includes milk bar, $4.260 $2.130

general store and
convenience store)

3. GST: extent of creditable purpose

The Commissioner has released an addendum to
GSTR 2006/4 to include methodologies for determining
the extent of creditable purpose for car expenses.

The ruling points out that there may be a number of
approaches for determining the extent of use for a creditable
purpose. The ruling has given a number of approaches

for several situations (including home office expenses and
now motor vehicle expenses) and, while the use of the
approaches is not compulsory, if a taxpayer chooses to use
an approach, the Commissioner will accept that the taxpayer
has correctly determined the extent of their creditable
purpose where the representative periods reflect actual
usage.

Now the addendum gives the following methods in the case
of motor vehicle expenses:

— cents-per-kilometre method; or
— logbook method.

A taxpayer who uses the cents-per-kilometre method for
income tax is not required to calculate an extent of business
use. Therefore, the taxpayer would need a method to work
out their extent of creditable purpose. This can be done
using the following formula:

reasonable estimate of business kilometres per tax period
reasonable estimate of total kilometres per tax period

where the estimate of business kilometres is the same as that
used for income tax purposes, excluding any travel in respect
of employment or making input-taxed supplies. Business and
total kilometres can be estimated from odometer readings,
service records or any other reasonable basis. It is not
necessary that the taxpayer is using the cents-per-kilometre
method for income tax to use this formula for GST.

For income tax purposes, the cents-per-kilometre method
is limited to the first 5,000 business kilometres in a tax year.
This limitation does not apply for GST purposes, provided
the taxpayer’s records are sufficient to show that the extent
of creditable purpose that is used is a fair and reasonable
approximation of the actual use of the car.

If a logbook is maintained and all of the taxpayer’s business
use of the car is for a creditable purpose, the Commissioner
will accept that the percentage of business use obtained

for income tax can also be used as the extent of creditable
purpose. If the taxpayer’s business use is not entirely for a
creditable purpose, for instance, the taxpayer’s business use
includes travel for their employment or travel in respect of
input-taxed supplies, the extent of creditable purpose must
be reduced accordingly.
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The addendum applies on and from 22 January 2020.
GSTR 2006/1 (how to claim input-tax credits for car
expenses) was withdrawn as from that date.

4. Taxpayer alert: schemes relating to intangible
assets

The Commissioner has released a taxpayer alert in relation
to non-arm’s length arrangements and schemes connected
with the development, enhancement, maintenance,
protection and exploitation (DEMPE) of intangible assets
(TA 2020/1).

In particular, the ATO is currently reviewing international
arrangements that mischaracterise Australian activities
connected with the DEMPE of intangible assets. The ATO
is concerned that these arrangements may be non-arm’s
length or structured to avoid tax obligations, resulting in
inappropriate outcomes for Australian tax purposes.

The ATO’s concerns include whether functions performed,
assets used and risks assumed by Australian entities in
connection with the DEMPE of intangible assets are properly
recognised and remunerated in accordance with the arm'’s
length requirements of the transfer pricing provisions in the
taxation law.

The ATO is also concerned that parties to these
arrangements may fail to properly comply with Australian
income tax obligations, such as those imposed by the CGT
and capital allowances provisions. There is a particular
concern where intangible assets and/or associated rights are
migrated to international related parties as part of non-arm’s
length arrangements and/or in a manner intended to avoid
Australian tax.

In circumstances where these arrangements lack evidence of
commercial rationale and/or substance, the ATO’s concerns
extend to the application of the exceptions in the transfer
pricing provisions and anti-avoidance rules. The general
anti-avoidance rule (Pt IVA of the Income Tax Assessment Act
1936 (Cth) or diverted profits tax (DPT) provisions may apply
where a tax benefit or DPT benefit is obtained in connection
with these arrangements.

The taxpayer alert gives two examples of arrangements of
particular concern but states that the taxpayer alert is not
limited to these arrangements.

5. Crowdfunding

On 31 January 2020, the Commissioner released a
document that sets out his current view on the tax
implications of crowdfunding arrangements.

Crowdfunding is the practice of using internet platforms,
mail-order subscriptions, benefit events and other methods
to find supporters and raise funds for a project or venture.
Crowdfunding is a rapidly evolving industry. As the industry
expands and new developments arise, the ATO will review
and update the information.

Anyone involved in crowdfunding, regardless of their role,
needs to be aware of the tax consequences. These vary
depending on the nature of the arrangement, a person’s
particular role in it and their circumstances.

It is important to determine whether the money received
through crowdfunding is income and whether there are any

GST issues. The following topics are covered in the ATO
document:

— crowdfunding roles;

— types of crowdfunding;

— crowdfunding and income tax; and
— crowdfunding and GST.

6. Deceased estates: protected information

A legislative instrument has been made that modifies the
operation of s 355-25 of Sch 1 of the Taxation Administration
Act 1953 (Cth) to ensure that a taxation officer can disclose
protected information to the registered tax agent or BAS
agent, or legal practitioner of an executor or administrator of
an estate of an individual who has died (CRP 2020/1).

The explanatory statement for the instrument states that

the instrument recognises that an executor or administrator
of a deceased estate effectively “stands in the shoes” of

the deceased person, in the sense that they assume the
rights, burdens and obligations of the deceased person after
death. By allowing taxation officers to disclose the deceased
person’s protected information to a representative, the
executor or administrator is able to be represented, when
performing their duties, in the same way that the deceased
person could have if they were alive.

The effect of the instrument is to provide for representatives
of an executor or administrator of a deceased estate to be
considered a covered entity for the purposes of s 355-25(2).

The modification does create a change to the taxpayer
confidentiality provisions. The key principle to be considered
is the protection of taxpayer information. Any disclosure of
information exceptions are only provided in instances where
privacy concerns are outweighed by the public benefit of
these disclosures.

Recent case decisions
7. Trust income

In a recent decision, the AAT has considered several practical
issues, including the effect of purported disclaimers by
beneficiaries of a discretionary trust (the Whitby Trust), the
non-compliance with the provisions of the constitution of

the trustee company in the making of purported distribution
resolutions, and the operation of a guardian consent
provision in the trust deed (Trustee for the Whitby Trust

and FCT").

One fundamental question that is of practical importance was
whether the documents purporting to distribute the income
of the Whitby Trust had that effect. The AAT said that, for two
reasons, the answer was no. These reasons were:

1. on the evidence led, the tribunal could not find that the
terms of the trustee’s constitution had been followed
S0 as to produce a decision or resolution of either its
shareholders or the directors. Against a backdrop of
the Commissioner not being satisfied that meetings had
occurred as alleged, this absence of evidence was telling.
The objection decision plainly put the applicant on notice
that the Commissioner did not accept that the documents
bearing the date of 30 June in each year had the effect
they purported to have, and one of the reasons the

TAXATION IN AUSTRALIA | VOL 54(8)

417



TAX NEWS - THE DETAILS

Commissioner had formed the view that he had was that
the documents did not detail who was in attendance at
the meetings; and

2. the terms of the trust deed were not observed. Even if
the documents bearing the date 30 June in each of the
income years could be accepted as records of properly
constituted meetings or properly passed resolutions, each
of the distributions purporting to have been made was
to an eligible entity under the trust deed. The first of any
such distributions required consent of all of the guardians
and there was no evidence that both of the named
guardians had consented as required.

It will be appreciated that, when the making of a distribution
by the corporate trustee of a discretionary trust is being
contemplated, close attention to the terms of the trust deed
and of the constitution of the trustee will be essential. The
terms of the constitution of the trustee may be affected by
the trust deed.

TaxCounsel Pty Ltd
ACN 117 651 420

Reference
1 [2019] AATA 5637.
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TAX TIPS

Tax Tips
by TaxCounsel Pty Ltd

CGT choices:
timing issues

A number of choices are provided for by the
CGT provisions of the ITAA97 and there is a
general CGT choice-making rule that raises
some issues.

Background

Since their enactment, the CGT provisions of the Income
Tax Assessment Act 1997 (Cth) (ITAAQ7) have provided for
various choices to be made and the circumstances in which
they may be made. There is, as explained below, a general
provision which governs the making of CGT choices.

For instance, the CGT main residence exemption provisions
provide for the making of choices in particular circumstances
the effect of which, if validly made, will be that a dwelling will
be treated, contrary to fact, as being the taxpayer’s main
residence at a particular time or during a particular period,
usually to the exclusion of any other residence.!

There are also now significant CGT choices provided for by
the CGT small business relief provisions in Div 152 ITAA97.

It is issues relating to the making of these choices that are
considered in this article.

The general choice-making rule
As indicated, the CGT provisions contain a general provision
which governs the making of CGT choices. That provision is
s 103-25 ITAA97 which reads as follows:

“103-25 Choices

(1) A choice you can make under this Part or Part 3-3 must be made:
(@) by the day you lodge your income tax return for the income

year in which the relevant CGT event happened; or
(b) within a further time allowed by the Commissioner.

(2) The way you (and any other entity making the choice) prepare
your income tax returns is sufficient evidence of the making of
the choice.

(3) However, there are some exceptions:

(aa) subsection 115-230(3) (relating to assessment of
capital gains of resident testamentary trusts) requires

a trustee to make a choice by the time specified in
subsection 115-230(5); and

(b) subsections 152-315(4) and (5) (relating to the small business
retirement exemption) require a choice to be made in writing.
Note: This section is modified in calculating the attributable income of a
CFC: see section 421 of the Income Tax Assessment Act 1936.”

This provision raises a number of potential problems which
are not within the scope of this article. However, what is of
particular present relevance is the operation of para (1)(@) in
the context of a capital gain that arises from the happening
of CGT event A1 and which potentially qualifies for the
CGT small business reliefs. More particularly, the assumed
underlying scenario for the purposes of this article is that a
contract is entered into for the disposal of a CGT asset and
the relevant CGT event will be CGT event Al.

CGT event At

CGT event A1 happens if a taxpayer disposes of a CGT asset
(s 104-10(1) ITAA9Q7). For this purpose, a taxpayer will dispose
of a CGT asset if a change of ownership occurs from the
taxpayer to another entity, whether because of some act or
event or by operation of law.

Where there is a contract for the disposal of a CGT asset,
the change in ownership of the asset would usually only
occur when the contract is completed. But the time of the
happening of CGT event A1 would be taken to be when

the contract for the disposal was entered into (s 104-10(3)
ITAA97). The important point for present purposes is that
CGT event A1 cannot be taken to have happened unless the
contract is completed.

The problem

In many situations, no difficulty will arise in the making of

a relevant CGT small business relief choice that involves
the happening of CGT event Al because the settlement

of the contract would have occurred before the lodgment of
the taxpayer’s tax return for the income year in which the
contract was entered into.

However, there will inevitably be situations where the contract
for the sale of a CGT asset is not completed by the time

the income tax return of the taxpayer for the income year in
which the contract was entered into is lodged. It is such a
situation that is considered in this article.

It will be appreciated that, in a case where the contract is

not completed before the income tax return for the income
year in which the contract was entered into is lodged, a valid
choice could only be made if the Commissioner were to allow
a further period within which to make the choice.

Recognition of capital gain or loss

Whether or not a CGT choice is involved, an even more
fundamental CGT issue arises where CGT event Al is
involved and the disposal contract is not completed by the
time of lodgment of the return for the income year in which
the disposal contract is entered into.

This issue is that, because CGT event A1 would not have
happened when the return of income is lodged (because the
contract has not been completed), a capital gain or capital
loss would not have arisen by the time the return is lodged.
However, once the contract is completed, the happening
of a CGT event would be deemed to have retrospectively
happened at the date of the contract. The Commissioner
has addressed this issue in TD 94/89 which deals with the
way the corresponding CGT provisions of the Income Tax
Assessment Act 1936 (Cth) operated. Relevantly, TD 94/89
states:
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“3. However, a taxpayer is not required to include any capital

gain or loss in the appropriate year until an actual change of
ownership occurs. Settlement effects a change of ownership and a
disposal (subsection 160M(1)) which then triggers the operation of
subsection 160U(3). When settlement occurs, the taxpayer is then
required to include any capital gain or loss in the year of income in
which the contract was made (subsection 160U(3)). If an assessment
has already been made for that year of income, the taxpayer may need
to have that assessment amended.”

However, the Commissioner has not addressed the situation
where a choice is required to be made by the time an income
tax return is lodged.

The CGT small business relief choices
The CGT small business reliefs are only available if the “basic
conditions” for the reliefs to apply are met.?

One of these basic conditions is that“... a CGT event
happens in relation to a CGT asset of yours in an income
year” (s 152-10(1)(a) ITAAQ7).

This means, it is suggested, that if, in the present context,
CGT event A1 has not happened (and is not taken to have
happened) at the time the taxpayer lodges the relevant return
of income (because the contract has not completed by that
time), the CGT small business reliefs could not be claimed in
that return of income as lodged (so any choices that could be
available under the CGT small business reliefs would not be
available at that time).

Also, if a choice has purportedly been made, it is further
suggested that the fact that, at a later time (completion of
the contract), CGT event A1 will be taken to have happened
retrospectively could not validate the choice purportedly
made. This is because whether a valid choice is made
depends on the basic conditions (including the happening
of a CGT event) being met at the time when the choice is
made.

The CGT choices that are provided for by the CGT small
business relief provisions are significant and often require
further steps to be undertaken. Briefly, the CGT small
business relief choices are:

1. ataxpayer who or which is eligible to claim the reliefs in
respect of a capital gain may choose that the general
50% CGT small business relief not apply (s 152-220
[TAAQ7); and

2. to the extent that a capital gain then remains, the
taxpayer may choose whether to apply CGT small
business retirement relief or CGT small business roll-over
relief, or partly one and partly the other relief (ss 152-305
and 152-410 ITAA9Y).

The difficulties that arise in the case of the making of a
choice for CGT small business retirement relief to apply are
compounded by the fact that the operation of the reliefs
depends not only on the making of a choice for it to apply,
but also on the taxpayer specifying a CGT-exempt amount
or amounts, and (broadly):

— in the case of an individual taxpayer who is under
55 years of age, the making of a relevant contribution to
a superannuation fund by a particular time which depends
on the time the choice is made;® and

— in the case of a company or trust that makes the
choice, the making of a payment or payments to a
CGT concession stakeholder or stakeholders (or to
a superannuation fund in the case of a CGT concession
stakeholder who is under 55 years of age).

The timing of the making of such payments depends, in the
usual case, on when the choice is made.*

It is submitted that, technically:

— a choice for CGT small business retirement relief can only
be made once the CGT event has happened by virtue of
the CGT event provisions;

— a purported choice made at any earlier time will not be
effective; and

— any payments made on the basis that a choice
purportedly made before the particular CGT event has
happened by virtue of the CGT event provisions, would
not be effective.

Comment

It is submitted that the issues raised are potentially significant
and can lead to considerable uncertainty for taxpayers. There
needs to be certainty and this, ideally, could only be achieved
by legislative amendment.

In the absence of legislative clarification, the Commissioner
could, for example, issue a binding ruling which clarified the
position. One possible way that this could be done is for the
Commissioner to bind himself in such a case to granting

a further minimum period within which a choice could be
made. That, it is suggested, would be a valid exercise of

the power to grant a further period within which to make

a choice because, in the circumstances, a decision by the
Commissioner to refuse to allow a further period on an
application by a taxpayer would be marred by legal error. The
Commissioner could, at the least, issue a practice statement.

TaxCounsel Pty Ltd

References
1 See, for example, s 118-145 ITAA97 (absences).

2 See ss 152-105 and 152-110(1)(a) ITAA97 (small business 15-year
exemption), s 152-205 ITAA97 (small business 50% reduction),
s 1562-305(1)(a) and (2)(a) ITAA97 (small business retirement relief), and
s 1562-410 ITAA97 (small business roll-over relief).

3 There are special considerations in the case of CGT events J2, J5 and J6,
but these events are ignored for the purposes of this article. As explained,
it is assumed that it is CGT event A1 that is relevant.

4 The time when capital proceeds are received may in some circumstances
be relevant.
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Mid Market Focus
by Andrew Burns, CTA, HLB Mann Judd

Tax and natural
disasters

In this month’s column, we look at some of the
tax issues which need to be considered when
dealing with natural disasters or other similar
events.

Introduction

[t would be an understatement to say that the end of 2019
and the start of 2020 have been traumatic for many people
affected by the bushfires which have burnt large areas across
multiple states.

At times like this, most people’s only tax-related thoughts
are whether they can claim a tax deduction for the
donations that they have made to the various charities
working to help in the recovery. However, as people start to
get their lives back together, and get their affairs in order,
there are a number of tax concessions which may be
relevant.

ATO response

While there is no specific requirement in legislation requiring
the Commissioner of Taxation to provide assistance to

those affected by natural disasters, he is able to exercise his
discretion to grant extensions for lodgments and payments to
taxpayers in extraordinary circumstances.

As at the time of writing, those taxpayers in bushfire-affected
areas have been granted automatic extensions for the
lodgment and payment of their income tax returns for the
year ended 30 June 2019 until 28 May 2020. In addition,
those taxpayers expecting refunds will have their refunds
“fast-tracked”.

In order to be eligible, the taxpayer merely needs to have

an address within one of the postcodes contained in a list
published on the ATO website. If a taxpayer’s address is not
within one of these postcodes, they will not be eligible for the
automatic deferral. However, they can still contact the ATO
to discuss their particular circumstances and what relief can
be offered.

This discretion does not only apply in times of widescale
natural disaster, but can also be applied whenever a
taxpayer is faced with extraordinary circumstances and
where the strict application of the lodgment and payment
deadlines will cause them hardship. In any situation, the first
step is to call the ATO and discuss the taxpayer’s particular
situation.

Main residence exemption

The number of homes that have been lost in the recent fires
has been well-documented by the media. The people who
have lost their homes are now faced with the decision of
whether to rebuild or not, and if they do rebuild, whether to
live in the new house.

The basic principles of the main residence exemption
contained in Subdiv 118-B of the Income Tax Assessment
Act 1997 (Cth) (ITAA97) are well known by most people in
that they are not subject to tax on any capital gain realised
on the sale of their main residence. However, several of the
specific details of the exemption will need to be considered
in these circumstances.

The first issue to address is the fact that, in order for the
main residence exemption to apply, s 118-110 ITAA97
requires that the gain be a result of a CGT even occurring
in relation to a “dwelling”. A dwelling for this purpose

is defined in s 118-115 ITAA97, which requires there to

be a structure which is capable of being used for the
owner’s accommodation. Land which no longer contains
a dwelling will not be eligible for the main residence
exemption.

However, s 118-160 ITAA97 extends the main residence
exemption to include land which was sold following the
destruction of the dwelling which was the taxpayer’s main
residence. By applying this extension, an individual can
elect to treat the land as their main residence for the period
between the destruction of the dwelling and the sale of

the land.

Unlike the “temporary absence” rule, there is no time limit for
the election made under s 118-160. However, the restriction
on applying the main residence exemption to multiple
dwellings will still apply.

This election is not limited to natural disasters, but can apply
whenever the dwelling is accidentally destroyed.

If the taxpayer chooses to rebuild their home, they can
elect to treat the property as their main residence for capital
gains tax purposes under s 118-150 ITAA97, provided

they move into the house as soon as practicable after
construction has been completed and they live there for at
least three months.

If the taxpayer rebuilds the home but then sells the
completed building, they will not be eligible for a full main
residence exemption. However, they may be eligible for a
partial exemption for the period that they lived in the original
house.

Other buildings

Clearly, not all of the buildings destroyed in the recent
bushfires were people’s homes, with large numbers of

farm sheds, commercial buildings, and most likely rental
properties also destroyed. While these buildings will not

be eligible for the main residence exemption, other tax
provisions may apply.

The first thing that must be considered is that a building is
generally not a separate asset to the land on which it is built.
Therefore, the destruction of the building will not result in a
CGT event occurring.
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Section 108-55 ITAA97 contains two exceptions to this
general rule, stating that a building can be a separate asset
from the land in the following circumstances:

— where the building is subject to the balancing adjustments
under either:

— the capital allowance provisions in Div 40 ITAA97; or
— the R&D rules in ss 355-315 or 355-525 [TAA97; and

— where the building was constructed after 20 September
1985 on land acquired prior to 20 September 1985.

Section 45-40(1)(c) ITAA97 includes structural improvements
on land used for agricultural or pastoral operations within
the meaning of “plant” (unless they are used for domestic
or residential purposes). Therefore, as plant, any farm sheds
which were destroyed by fire will be subject to the balancing
adjustment provisions of Div 40.

This balancing adjustment will be equal to the difference
between the written down value of the shed and any
insurance proceeds received.

A replacement asset roll-over may be available where a new
shed is built in its place.

Ignoring the R&D provisions, which will only apply in relatively
limited circumstances, the only other buildings which will be
subject to separate taxation will be any post-CGT buildings
constructed on pre-CGT land. The destruction of these
buildings will result in CGT event C1 occurring, with the
resulting capital gain or loss being the difference between
the cost base of the building and any insurance proceeds
received.

CGT event C1 may be ignored if the taxpayer chooses to
apply the roll-over relief contained in Subdiv 124-B ITAA97.
Under this Subdivision, where a CGT event occurs due to
the compulsory acquisition, loss or destruction of an asset,
that CGT event will be ignored where the taxpayer acquires
a replacement asset. Therefore, if the taxpayer replaces
the destroyed building, the new building will be treated as a
continuation of the original building for tax purposes.

While any other buildings will not be considered separate
assets, their destruction may still have a tax impact if the
construction costs had been claimed under the capital
allowance provisions in Div 43 ITAA97. In that situation,
Subdiv 43-H ITAA97 provides for a balancing adjustment that
is equal to the difference between the written down value of
the capital works and any insurance proceeds received.

Conclusion

While the above discussion focuses mainly on the buildings
which were destroyed in the recent bushfires, it highlights the
importance of considering all of the available concessions
which may apply to taxpayers who are faced with losses due
to circumstances outside of their control.

The tax law is not designed to penalise people who are
already experiencing hardship. Rather, there are a range of
provisions which can apply to either remove or defer any tax
consequences of unforeseen events.

Andrew Burns, CTA
Manager
HLB Mann Judd
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Tax Education

Studying towards
GDATL and CTA

The Tax Institute’s 2019 SP2 successful duces
share their stories of how they balance work,
life and study.

Clare Pendlebury, Supervisor, CIB Accountants
& Advisers, NSW

Can you provide a brief background of your

career in tax?

After graduating from high school, my 19 years of experience
commenced with a cadetship program with Young Barnsdall
Sydney, which is now Pitcher Partners. | worked in business
services under the partner Yvette Pietsch who gave me
excellent training and offered great guidance for a young
person in a professional world. During my time at Pitcher
Partners, | also did one audit season and a secondment to
New York which helped me to know that my interests lay in
tax rather than audit.

A few years after completing my degree and the Chartered
Accountants Program, | moved to CIB Accountants &
Advisers in Parramatta, where | have been working solely
in business advisory. | have taken a few breaks over the
years, due to having three children, and currently enjoy the
challenges of working and raising small children. | have
the privilege of working for a partner, Ronelle Wilson, who
understands my life situation and encourages me to have
a fulfilling and rewarding career.

What is the most valuable aspect of studying with
the Institute?

The most valuable aspect of CTA1 Foundations has been
cementing existing tax knowledge and being forced to go
back to first principles in the legislation.

What are your areas of new confidence?

| now have greater confidence in all of the basic areas of
tax as covered in the CTA1 Foundations subject, mainly due
to reading the legislation and cases to help gain greater
understanding. The course is very practical and makes sure
that you understand how to do calculations that so often
we rely on computer software to do.

What was the reason for undertaking study with
the Institute?

| have always wanted to do further study after completing
the CA Program many years ago. However, taking numerous
breaks for child-raising had delayed those plans. As our

youngest child has now turned five, | thought it was time to
pick up the books again.

Where to now for you when it comes to continuing
tax education?

| have enrolled in the Graduate Diploma of Applied Tax, so |
am working towards its completion, along with qualifying as
a Certified Tax Adviser.

What are the challenges of juggling study and
work?

Life is a constant juggle between family commitments, work
and study. My family responsibilities take priority, which is
why | still work part-time, especially since my husband has
very unpredictable work hours. The part-time work schedule
allows me the flexibility to manage my workload without
taking breaks. However, | must admit that most of my study
is done in the evenings after the children have gone to bed.
My husband is very supportive of my study and has picked
up some of the domestic load in order to enable me squeeze
in study between work and family. An important tip is to
make sure you still maintain a recreational activity that allows
you to clear your head and simply enjoy being in the moment.
For me, it’s going for a run or swim a few times a week, even
if 5:30 am is the only time it fits into the day.

What advice do you have for other tax
professionals considering the course?

There is no substitute for giving yourself the time and
structured learning environment to help with both the
fundamentals and the more difficult scenarios of the work
you complete every day in the office. After many years of
working in a tax environment, there were still new things

to learn in the Foundations subject, and | have personally
gained more knowledge from the course. If you are
considering taking CTA1 Foundations, just give it a go —
CTA1 Foundations is a nice way to ease into the world of
tax and study. This course would also be highly beneficial
to new graduates working in the tax environment in order to
get a good, solid and practical understanding of the basics
of tax.

Widyawati Utomo, Accountant, CIA Tax,
Victoria

Can you provide a brief background of your
career in tax?

After | graduated with a Bachelor of Commerce from the
University of Melbourne, | worked in the strata industry for a
couple of years before starting my career in public practice,
where | predominantly worked with medical professionals
and small businesses. After a few years working in tax,

| gained my CPA qualification and decided to run my own
hospitality business for five years. Having worked in different
industries and performed various roles, | realised that the
aspects of my work that | find the most rewarding are all

in tax-related functions. | find that taxation is a thoroughly
intellectually stimulating career. With the guidance from my
mentor, | decided to continue pursuing my career in tax and
now | am working in a public practice at CIA Tax. | have
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over eight years of experience working as an accountant,
including three years’ experience in tax and business
services.

What is the most valuable aspect of studying with
the Institute?

The Commercial Law 3 subject has helped me to have a
better understanding of Australian commercial law in relation
to tangible and intellectual property, as well as the laws in
regulating insurance, financing transactions and electronic
commerce.

What are your areas of new confidence?

My favourite modules of Commercial Law 3 were
“Introduction to the Fundamental Law of Real and Personal
Property Transactions”, and “Intellectual Property”. | had
little knowledge of the laws regulating these areas prior to
undertaking this course. The modules provided an excellent
summary and have allowed me to gain confidence in these
two areas of law.

What was the reason for undertaking study with
the Institute?

| chose the Commercial Law 3 subject as | wanted to gain
knowledge in Australian property law. Commercial Law 3 is
also one of the electives of the Graduate Diploma of Applied
Tax Law.

Where to now for you when it comes to continuing
tax education?

| have one more subject of the Graduate Diploma of Applied
Tax Law, which | hope to complete by mid-2020. After

that, | will continue to pursue the Chartered Tax Adviser
qualification.

What are some challenges of juggling study and
work?

Juggling study, work and a social life and still getting
everything done without stress is quite challenging. For me,
planning and self-discipline are key.

| try to get ahead on reading and study throughout the
period, rather than leaving everything to the last couple of
weeks before the exam. | find that, once all the work has
piled up, it is even harder to motivate myself to get started.

| have always had a schedule to keep me on track and | set
aside at least one hour every day to read. | do my reading
mostly early in the morning before work so that | can have
evenings for myself. And | always make sure that | get a good
night’s sleep.

What advice do you have for other tax
professionals considering the course?

Returning to the tax industry was very challenging for

me because the tax laws are continuously changing. The
subjects | undertook, and the regular tax updates provided
by The Tax Institute, have helped me to refresh and bring
my technical knowledge up to speed quickly. The course
materials have an emphasis on legislation, while at the
same time providing you with many practical examples
that are applicable to real-life situations and which give you
confidence when dealing with clients and tax authorities.
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Trust asset
revaluation
strategies ...
revisiting the
practice

by Peter Slegers, CTA, Director, and
Joshua Pascale, Associate, Cowell Clarke

The seminal case of Fischer v Nemeske has
accepted the effectiveness of asset revaluation
reserves under trust law, reinvigorating the use

of such reserves for the purposes of facilitating
succession planning, asset protection and family
exit objectives. This article explores the utility and
mechanics of asset revaluation reserve strategies,
including the common pitfalls that may arise
when not properly implemented. The article also
speaks to the pertinent taxation and commercial
issues associated with those strategies that
advisers must consider. This includes managing
Div 7A obligations, being aware of the trust
streaming implications, and maintaining the
deductibility of interest on any borrowings
associated with paying a beneficiary’s entitlement
from an asset revaluation reserve. The article
concludes by envisaging a resurgence of activity
in this area, particularly given the commercial
outcomes that such strategies may achieve.

Historical perspective

The practice of trustees of discretionary trusts distributing
amounts from “asset revaluation reserves” is not new.
Typically, these arrangements involve a number of steps.
First, the trustee revalues an existing trust asset, debiting
the asset’s increase in value and crediting the revaluation
increment to a reserve in the financial records of the trust.
Next, the trustee, relying on a specific power under the trust
deed, distributes the unrealised gain in favour of a particular
beneficiary. The beneficiary’s entitlement (normally a capital
rather than an income entitlement) might then be paid by the
trustee and lent back as a loan from the beneficiary. Finally,
the financial statements of the trust are updated to recognise
the above transactions, including the resulting credit loan in
favour of the beneficiary.

Such practices were particularly prevalent in the late
1990s and early 2000s as a way of overcoming Div 7A

of the Income Tax Assessment Act 1936 (Cth) (ITAA36)
exposures. In some cases, these practices also offered a
planning benefit where credit balances could be created and
drawn on by individual beneficiaries, even where the trust

in question had made unpaid distributions to a corporate
beneficiary.!

The Div 7A advantages of adopting trust revaluation

reserve arrangements were all but stamped out with the
introduction of Subdiv EA of Div 7A from 12 December 2002.2
Notwithstanding the Div 7A anti-avoidance measures, there
remain a variety of commercial reasons for trustees to adopt
asset revaluation reserve arrangements which, in the authors’
view, can be regarded as entirely legitimate.

It is also important to note that, traditionally, there has been
very little authority on the effectiveness of such arrangements
from a trust law perspective. That was, at least, until the
more recent High Court decision of Fischer v Nemeske®
(Nemeske). While Nemeske addresses a variety of issues,

in the authors’ view, the decision is definitive authority that
asset revaluation reserve arrangements are effective under
trust law (see further below).

It is not the purpose of this article to explore the issues
arising in the Nemeske decision in any detail. Instead, the
article seeks to briefly consider the commercial outcomes
that might be achieved by implementing these arrangements
and the mechanics of such arrangements. It also comments
on the some of the tax pitfalls that need to be taken into
account in this area.

Utility and mechanics

There are a variety of commercial outcomes that a trust asset
revaluation reserve strategy may provide to a family group.
For instance:

— it may be desirable for one of the potential beneficiaries
of a discretionary trust to have a fixed entitlement or a
specific claim against the trust. This entitlement, normally
funded from capital, might be used to bring greater
certainty over that beneficiary’s inheritance in accordance
with the trust controller’s succession plans;

— atrust asset revaluation arrangement may facilitate the exit
of family members who have previously had joint control of
a discretionary trust. This might, for instance, involve the
existing member receiving an entitiement to capital that is
converted into a credit loan and then repaid by the trustee
on the beneficiary’s exit; and

— the creation of the resulting credit loan in favour of an
individual beneficiary as a result of these arrangements
may, in certain circumstances, also assist in protecting
trust assets against third party claims. This may be
particularly advantageous where a trustee with a valuable
asset is also conducting a business and is therefore
exposing that asset to a high level of risk. Where the asset
is an unencumbered trust asset, the creation of a credit
loan in favour of an individual (or other related party) may
allow that related party to become a secured creditor.

On the basis that there are clear commercial benefits in
implementing these arrangements, the next issue to consider
is: what are the specific steps that need to be taken?

Some tax practitioners will informally speak of distributing
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an amount “from an asset revaluation reserve”, but that is
imprecise language.
Typically, the precise mechanics may involve:

— identifying a particular asset in a discretionary trust where
the market value of that asset significantly exceeds its
book value;

— amending the trust deed to ensure that the trustee has a
specific power to appoint unrealised gains (ordinarily as
a capital distribution) to its potential beneficiaries;

— the trustee revaluing the trust asset pursuant to a valid
power in the trust deed (often after receiving a professional
valuation to support the increase in value);*

— booking the revaluation increment as an increase in
trust capital, typically by debiting the asset and crediting
trust capital — the latter often by reference to an "asset
revaluation reserve” line item;

— the trustee relying on the power under the trust deed,
then appointing (but not paying) the unrealised gain to the
desired beneficiary; and

— the beneficiary calling for payment of its unpaid present
entitlement (UPE)® to trust capital and the trustee paying
the amount on the basis that the amount is immediately
lent back to the trustee as a loan.®

In taking these steps, the trustee will have created a credit
loan in the financial records of the trust in favour of the
desired beneficiary. Where commercially desirable and
feasible to do so, the loan in question may be secured by a
trust asset and consequentially offer certain asset protection
benefits to the group.

The arrangement implemented in Nemeske (which we will
now consider) largely conformed to the above process.”

Fischer v Nemeske: a seminal trust law case
The High Court decision in Nemeske considered the
enforceability of a distribution arising from a trust asset
revaluation reserve. In that case:

— Mr and Mrs Nemes and Mr and Mrs Fischer were
potential beneficiaries of the Nemes Family Trust,
being a discretionary trust established by deed dated
24 June 1974;

— in September 1994, the trustee of the Nemes Family Trust,
being Nemeske Pty Ltd, undertook a revaluation of the
shares that it held in a private company to their market
value;

— Mr Nemes was the sole shareholder of Nemeske Pty Ltd;
— the above revaluation created a $3.9m asset revaluation

reserve in the trust accounts which was credited against
the capital of the trust;

— following its creation, the trustee resolved to create an
entitlement in the entire asset revaluation reserve in favour
of Mr and Mrs Nemes;

— Nemeske Pty Ltd then executed a charge, securing a debt
owed by the trustee to Mr and Mrs Nemes of $3.9m;

— Mrs Nemes died 2010 and Mr Nemes in 2011. The Nemes’
were not survived by any children;

— under the terms of Mr Nemes’ will, Mr Nemes gifted
Mr and Mrs Fischer his shares in Nemeske Pty Ltd. By this

action, the Fischer’s stood to inherit control of the Nemes
Family Trust; and

— other beneficiaries, however, stood to inherit the residue
of Mr Nemes will. Significantly, to Mr and Mrs Fischer’s
dismay, this included a $3.9m credit loan owed by the
trustee of the Nemes Family Trust to Mr Nemes’ estate.

The principal issue before the High Court was whether the
trustee’s distribution of the unrealised gain was a valid and
effective exercise of its “power of advancement” under the
trust deed of the Nemes Family Trust. If this were the case,
the Fischers would have inherited control of a trust with little
or no value due to the $3.9m liability owed to the residual
beneficiaries of Mr Nemes’ estate.

Unsurprisingly, the Fischers contended that the purported
distribution of the asset revaluation reserve and the
associated creation of a loan account in favour of Mr Nemes
estate were invalid. As such, the Fischers contended that the
trustee of the Nemes Family Trust was not indebted to the
estate of the late Mr Nemes.

By a three to two majority, the High Court upheld the
decision of the New South Wales Court of Appeal in

finding that the creation of an entitlement of this kind

from the property of a trust was a valid exercise of the
power of advancement, as specified in the particular trust
deed.® It was said that the cogency of the arrangement

was not affected by the lack of a change in the beneficial
ownership of the assets, nor the trust assets being held in a
non-monetary form.®

Perhaps the most instructive part of the judgment as to the
arrangement’s validity can be found in the following passage
from Gageler J:"°

“Once it is accepted ... that a trustee can ‘apply’ trust property to

the advancement of a specified beneficiary by resolving to allocate
trust property unconditionally and irrevocably to the benefit of that
beneficiary, it is difficult to see any reason in principle why such an
unconditional and irrevocable allocation of trust property must take the
form of an alteration of the beneficial ownership of one or more specific
trust assets.”

In accepting the arrangement implemented in Nemeske, the
High Court has held that a trustee can apply trust capital in
favour of beneficiaries without giving rise to a change in the
beneficial ownership of the revalued asset. In the authors’
view, this reasoning implicitly accepts that trust asset
revaluation reserve arrangements are effective as a matter
of trust law.

Of course, the judgment did not address the taxation
implications of trust asset revaluation arrangements.
Therefore, even though it might be said that the
arrangements are valid under the general law, extreme care
still needs to be taken in identifying and addressing any
potential tax pitfalls.

Some challenging tax issues

As stated, the High Court considered the use of asset
revaluation reserves in the context of trust law and equitable
principles. Understandably, the Commissioner of Taxation
has not directly addressed the impact of Nemeske under
the income tax laws.
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Since the decision, however, the Commissioner has
released TA 2016/12 which targets the use of revaluation
arrangements in specific tax avoidance schemes. In the
authors’ view, the targeted arrangements identified by the
Commissioner appear to be artificial and contrived, with
little or no commercial basis. These arrangements need to
be distinguished from situations where asset revaluation
reserves are used to achieve commercial outcomes.

There remain a number of other tax issues to consider when
advising on, or implementing, these arrangements. These
issues fall into three broad categories:

1. Div 7A and, in particular, Subdiv EA;

2. the trust streaming measures; and

3. in circumstances where funds are borrowed by

the trustee to pay the amount owed to the desired
beneficiary, interest deductibility.

We have considered each of these areas below.

Division 7A"

The creation and distribution of an amount representing an
unrealised capital gain should not give rise to the ordinary
application of Div 7A.

That said, Subdiv EA of Div 7A can present a real issue here.

In particular, care should be taken to ensure that an asset
revaluation reserve arrangement is not implemented where
a private company has an existing UPE to trust income.”

In these circumstances, s 109XA(1) ITAA36 will be triggered
where any amount of the individual beneficiary’s is drawn
up, creating a deemed dividend under Div 7A pursuant to

s 109XB ITAA36.

Before implementing these arrangements, advisers should
therefore review the financial statements of the trust to
ensure that the trustee does not have any pre-existing UPEs
in favour of a private company. Where such an entitlement
is identified, a decision will need to be made as to whether
the private company’s entitlement should be converted into
a complying Div 7A loan or (where the circumstances allow)
paid out entirely. In the absence of making such a decision,
Subdiv EA may capture the revaluation arrangement.

Significantly, the application of Subdiv EA must be
considered on an ongoing basis. That is, all future
distributions from the relevant trust must be monitored
because, in the event that an unpaid trust distribution is
created in favour of a private company, Subdiv EA may
potentially apply.™

Trust streaming measures

The trust streaming provisions'* operate to ensure that a
beneficiary who receives the financial benefit of a capital
gain is also assessed on that capital gain. A beneficiary

will be assessed on a “share” of the capital gain which

is determined, among other things, on the basis of the
beneficiary’s specific entitiement.'

A beneficiary is specifically entitled to the extent that the
beneficiary has received, or can be reasonably expected to
receive, a net financial benefit referable to the capital gain.'

The explanatory memorandum of the Tax Laws Amendment
(2011 Measures No. 5) Bill 2011 (EM) contemplates how the

trust streaming provisions would apply in the context of an
asset revaluation reserve proposal. In particular, example 2.3
in the EM indicates that amounts of the asset revaluation
reserve distributed prior to a sale are considered net financial
benefits of the asset. The EM specifies that the financial
benefit is determined over the “life of the asset”, rather than
in the year of the CGT event."”

Accordingly, in the authors’ view, where an asset revaluation
reserve arrangement creates an entitiement in an unrealised
capital gain, the ultimate realisation of that gain may give rise
to assessable income for the entitled beneficiary.

In this respect, when an asset that is subject to a revaluation
arrangement is ultimately disposed of, the unrealised capital

gain will be crystallised, and the beneficiaries entitled to such
an unrealised gain should be assessed in proportion to their

entitlement.

For this reason, the parties implementing such arrangements
may wish to provide an indemnity in favour of an entitled
beneficiary for any tax liability which may arise in connection
with the ultimate disposal of the relevant asset.

“... the High Court has held
that a trustee can apply
trust capital ... without
giving rise to a change in
the beneficial ownership of
the revalued asset.”

Interest deductibility

In certain circumstances, the trustee may borrow externally
to pay the amount owing to the beneficiary (rather than
funding the payment from trust assets). This gives rise to
an issue of whether the interest on the borrowed funds and
borrowing costs are deductible. Naturally, this turns on the
purpose of the borrowing."®

As a general rule, interest on money borrowed to secure
working capital is ordinarily considered a deductible
expense.’” In the case of FCT v Roberts and Smith,?° it was
found that, where a partnership borrows from a bank to
repay an amount owed to one of the partners, “the character
of the refinancing takes on the same character as the original
borrowing and gives the interest incurred the character of

a working expense”.?!

A similar approach has been taken by the Commissioner

in TR 2005/12, where the Commissioner provides that the
relevant interest expense must be incurred to refinance a
“returnable amount”. Moreover, the Commissioner indicates
that interest on borrowings which are incurred to repay

a loan by a beneficiary will be deductible if the objective
purpose of the borrowing is to replace the amount of money
repaid in order to produce assessable income.?? In the
same ruling, the Commissioner makes it clear that the
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“refinancing principle” is not applicable to borrowings used
to distribute amounts attributable to unrealised revaluations
of trust assets.?® The Commissioner reasons that unrealised
revaluations, unlike loans or unpaid distributions (that remain
unpaid so that the funds can be used for the trust’s working
capital), are not provided by the beneficiary to the trustee for
such a purpose.

Significantly, the general law continues to distinguish
between a UPE and a credit loan.?* Therefore, for the
purposes of interest deductibility, if the UPE is paid but the
amount lent to the trust is for income-producing proposes,
there may then be a case for the interest to be deductible.

Trust law and commercial issues

When advising on, and implementing, asset revaluation
reserve arrangements, there are a variety of non-tax issues
to consider. The documentation needs to be carefully
prepared. It was recognised by counsel for both parties in
Nemeske that the trustee resolutions were poorly drafted,
notwithstanding that the arrangement was ultimately found
to be effective.?®

Given the potentially adverse outcomes arising from

poorly drafted resolutions, it is critical to ensure that the
arrangement is properly documented so as to clearly
evidence the creation of an entitiement due by the trustee to
the intended beneficiary. Ideally, the documentation should
be prepared and executed contemporaneously with the
arrangement.

Trustees must also take care when revaluing trust assets.
In particular, if an asset is overvalued, there is the potential
for the distribution of the unrealised gain to render the
trust insolvent. Although this may be a valid exercise of
trust power, it may nonetheless create the circumstances
where the arrangement can be challenged. Therefore, in
order substantiate a market value adopted by the trustee,
it is recommended that the trustee obtains an independent
professional valuation from a licensed valuer.

Asset revaluation reserve strategies — a future
planning tool?

It should be clear from this article that asset revaluation
reserve arrangements need to be implemented with a high
degree of care. In light of the Nemeske case, it should

be equally clear that trust law currently supports the
effectiveness of these arrangements.

In these circumstances, a resurgence of activity in this area
might be expected, particularly where the arrangement
becomes a useful tool to achieve a variety of desired
commercial, asset protection and succession planning
outcomes. It is hoped that this article is of use in identifying
some of the pertinent tax and trust law issues involved in
asset revaluation reserve arrangements.
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Death and income
tax — some discrete
1ssues: part 1

by lan Raspin, CTA, Managing Director,
Lyn Freshwater, Senior Tax Consultant, and
Mark Morris, FTI, Senior Tax Counsel,

BNR Partners

This is part 1 of a two-part series dealing with
some standalone issues about tax and deceased
estates. This article discusses some of the
factors that a legal personal representative
should consider when deciding whether to

hold or sell shares that the deceased owned.
Relevant factors might include, for example, the
tax residency of the estate and the beneficiaries.
Part 1 also considers some of the advantages
that testamentary discretionary trusts offer over
those created inter vivos. For example, trustees
of testamentary trusts are generally assessed

at lower tax rates than trustees of inter vivos
trusts and importantly have access to the CGT
discount. Further, the higher tax rates that apply
to a minor’s unearned income do not apply to
income from a testamentary trust, although, as
noted, new rules are proposed which restrict this
benefit to income from assets that the deceased
person who created the trust owned.

Introduction

Deceased estate taxation is becoming increasingly complex
for many reasons, including the likelihood of international
elements and changes occurring (or proposed) in this area
from both legislators and the ATO. The size of many estates
is also much larger than in past generations, with a vast
transfer of intergenerational wealth expected in the next
decade!

This two-part series examines some discrete factual
scenarios and issues that commonly arise in a succession
planning context or in the administration of the estate of

a deceased person or testamentary trust. The facts and
issues below have been identified by practitioners. From

the perspective of a legal personal representative (LPR) or
trustee, it is important to understand where tax liabilities lie
in order to ensure that those liabilities do not have to be met
from the LPR’s own funds.

The material in this article is current as at 20 January 2020,
and deals only with income tax (including CGT) issues.

Distributing or selling the deceased’s share
portfolio: tax implications

There is no simple answer to the question: should the
deceased’s share portfolio be distributed or sold? Non-tax
factors will usually be relevant, such as whether residuary
beneficiaries want the shares or the cash. Tax implications
will depend on a range of factors, including the tax residence
of the LPR, the tax residence of the beneficiaries and the
types of shares involved.

If the deceased was, and everyone involved in the estate is,
a resident/s of Australia and the LPR distributes shares that
the deceased owned to a beneficiary, the main implication
is that tax is deferred until the beneficiary sells the shares.
That is, under CGT “death” roll-over,? the beneficiary inherits
the deceased’s cost base,® and any capital gain from the
sale of the shares is included as part of the beneficiary’s net
capital gain in the year that a contract is entered into to sell
them.*

Alternatively, if the LPR sells the shares, the capital gain
would be included in the net income of the estate. Whether
tax is paid by the LPR or a beneficiary of the estate will
depend on whether there is any trust income and whether
beneficiaries are presently entitled to it (or specifically entitled
to capital gains or franked distributions).

Usually, until administration is complete, beneficiaries are
not presently entitled to income of the estate, in which
case the LPR will be taxed on trust net income under s 99
of the Income Tax Assessment Act 1936 (Cth) (ITAA36).5
Section 99 rates are basically individual marginal tax rates,
with a tax-free threshold for the first three years, and may
be more tax favourable than if beneficiaries were assessed.
However, an LPR can, during the administration of an
estate, determine to make beneficiaries presently entitled
to particular amounts of income (or specifically entitled to
franked dividends®). There may be advantages in doing
this, for example, if the beneficiary is a charity that is a
gift-deductible recipient.

It is assumed above that the share portfolio is in listed
companies or at least those that the deceased did not
control.

Sometimes, the deceased will have held shares in a
resident private family company, and perhaps a 100%

or controlling interest. In this case, the LPR may have

to consider selling the shares or winding-up (liquidating)

the company by having the company sell its assets and
distributing the proceeds or making an in specie distribution
of the assets.

A sale and distribution approach may yield taxable gains for
the company in respect of revenue assets such as trading
stock and post-CGT acquired assets. Franked dividends
can be paid and offset by the LPR (and any excess

franking credits refunded if the LPR is taxed under s 99),
whether distributions are made before or after liquidation
commences.

Where the deceased’s shares were pre-CGT, and taken to be
acquired for market value at the date of death, pre-liquidation
dividends paid to non-corporate LPRs will not affect the
reduced cost base of the shares,” allowing for potential
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capital losses to be obtained for offset against estate gains
(if any).

Distributing in liquidation has the advantage that gains on
pre-CGT assets of the company are not taxable dividends,®
although the amounts will still constitute capital proceeds
for the purposes of CGT event G1° or CGT event C2 on the
ending of the shares. Often, however, the benefits of tax
deferral from simply allowing shares in the portfolio of the
deceased to pass to the resident beneficiaries will outweigh
other considerations.

Assets passing to foreign resident beneficiary

If shares that are non-taxable Australian property (non-TAP)
assets owned by a resident deceased person pass'® to a
foreign resident beneficiary (rather than being sold by the
LPR), the usual CGT roll-over for death does not apply.
(Shares will generally be non-TAP,™ but if they are in “land
rich” companies, they may be taxable Australian property
(TAP).”)

Instead, CGT event K3'® happens so that the gain inherent in
the non-TAP asset on death does not fall out of the Australian
tax net.”

CGT event K8 happens immediately prior to the death of the
deceased, with the result that any gain or loss is included

in the deceased’s date of death income tax return (see the
Appendix at the end of this article). A capital gain from CGT
event K3 will arise if the market value of the relevant asset
when the deceased died is more than its cost base at that
time. A capital loss is made if that market value is less than
the asset’s reduced cost base.

In a recent matter that the authors came across, a legal
practice had overlooked the application of CGT event K3
that resulted in a $60,000 tax liability. As all of the assets
had been transferred to beneficiaries overseas, there were
no funds left in Australia to pay the tax. As LPRs, the
practitioners were liable to pay the tax.

Asset sold and proceeds paid to foreign resident
beneficiaries

TD 2019/D7 indicates that, following the streaming
amendments which apply for the 2011 and later income
years, foreign resident beneficiaries cannot disregard their
share of a resident trust capital gain (from the sale of TAP
or non-TAP assets) on the basis that the capital gain was
sourced outside Australia.

Section 115-220 ITAA97 now assesses the trustee on a
foreign resident beneficiary’s share of a trust capital gain
(without regard to the rules in Div 6 of Pt Ill ITAA36 whereby
foreign residents are assessed only on amounts attributable
to sources in Australia).

Prior to the streaming rules, only those gains that were
made assessable under Div 6 were treated as relevant
gains for the purposes of the rules in Subdiv 115-C ITAA97.
Section 115-215(6) then ensured that the amount was not
assessed twice (by excluding the “Division 6” capital gains).
The ATO’s view in relation to the operation of the provisions
prior to the streaming amendments is set out in ID 2010/54
and ID 2010/55.

Example

Andy is a resident of Australia. He owns his own home
(subject to mortgage) and shares in numerous listed
companies in Australia and overseas.

Andy passed away on 1 April 2017. Under his will, Andy
left his estate to his three children in equal shares. One
of his children (Janelle) resides in Switzerland.

His executors (the children in Australia) sell some of

the foreign company shares on 28 June 2017 in order
to pay out the mortgage. The estate has a net capital
gain of $99,000 for the 2017 income year. Although the
administration is not completed, the executors make
each of the beneficiaries specifically entitled to $33,000
of trust capital gains for that year.

Janelle’s share of the gains from the sale of shares on

foreign stock exchanges cannot be disregarded on the
basis that those gains were sourced outside Australia.

(The LPR will be assessed under s 115-220 ITAA97 on
her behalf.)

Previously, the gains from the shares bought and sold
on foreign stock exchanges would not have formed part
of Janelle’s share of net income on the basis that those
gains were sourced outside of Australia and so there
was no amount in respect of which Subdiv 115-C could
operate.

Further, in TD 2019/D6, the ATO takes the view that a foreign
resident beneficiary of a non-fixed trust cannot disregard their
share of a trust gain from non-TAP assets under s 855-10
[TAAQ7."5 On this view, gains from non-TAP trust assets can
only be disregarded by beneficiaries of fixed trusts under

s 855-40.

If this is correct, the ATO suggests, at para 21 of

TD 2019/D7, that the only possible way around this for
foreign-sourced non-TAP gains may be for the trustee to
accumulate rather than distribute, have the trustee assessed
under s 99 (or 99A) ITAA36, distribute to the non-resident
beneficiary, and claim a refund under s 99D ITAA36. This

is very messy and cumbersome, especially for deceased
estates.

The following example shows how there may be a better way
in the context of a deceased estate, and it would also deal
with non-TAP gains that were not foreign-sourced.

Example

Continuing from the previous example, Janelle cannot
disregard her share of the capital gains under s 855-10
ITAA97 on the basis that the gains are from non-TAP
assets. The ATO’s view is that the exception only applies
to gains that Janelle makes in her own right, not through
a trust.

If, however, the gain was made in the year that the
administration was completed, Janelle may be able

to disregard her share of the trust capital gain under

s 855-40 ITAA97. At the time she is taken to have made
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Example (cont)

that gain (the end of the relevant income year), the trust
is a fixed trust rather than a non-fixed trust.

Janelle would be well-advised to ask for a private ruling
to confirm that the trust was a fixed trust.”®

(Note that the situation would be the same for ASX-listed
shares as they are also usually non-TAP assets.)

When the LPR is a foreign resident

For tax purposes, an LPR is treated as a trustee, and a
deceased estate is treated as a trust estate. There are
different tax rules that apply depending on whether or not
the trust estate is a resident trust estate.

Where the LPR of an estate is a foreign resident, the estate
will generally not be a resident trust estate for taxation
purposes even though the deceased may have been an
Australian tax resident.

This has several tax consequences; this article only
considers those relating to capital gains.

Capital gains and losses made by the LPR of a foreign trust
from assets that are non-TAP will not be included in the net
income of the estate. This would include, for example, shares
in most ASX-listed entities, foreign shares and foreign land.
The ATO takes the view in TD 2017/23 that s 855-10 ITAA97
overrides the requirement in s 95(1) ITAA36 that the net
income of a trust be calculated on the basis that the trustee
was a resident taxpayer.

Example

Bob Builder resided in Australia throughout his life. WWhen
he died, he had an extensive portfolio of ASX-listed
company shares.

Bob’s will appointed his son Boris as his LPR. Boris has
resided in London for many years. Boris, as LPR, sold
the shares and made capital gains totalling $5m.

As the estate is not a resident trust estate and the shares
are not TAP, the gains from the shares are not included
in the net income of the estate and so no liability arises.

Alternatively, if Boris had been a resident of Australia,
the estate would be a resident trust estate and the gains
would have been included in the estate net income. If
there were no beneficiaries presently entitled to trust
income, Boris, as LPR, would be assessed under s 99
ITAA36 on those capital gains (reduced by the 50% CGT
discount where applicable).

Subsequent distribution to resident beneficiary
The ATO takes the view in TD 2017/24 that an amount
attributable to a non-TAP gain of a foreign trust will be
assessable under s 99B ITAA36 if it is later distributed to
a resident beneficiary.”

Section 99B(1) includes in a beneficiary’s assessable income
an amount (being property of a trust) that is paid to, or
applied for the benefit of, the beneficiary®® if they were a
resident at any time during the income year. (Section 99B

does not apply if the beneficiary is a foreign resident for the
entire income year in which the distribution is paid.)

There are exceptions to the application of s 99B."° Perhaps
the most important exception is for a distribution of trust
corpus.?® However, that exception does not apply to so much
of a corpus distribution that would have been assessable had
it been derived by a resident taxpayer.

Accordingly, TD 2017/24 takes the view that a distribution
from corpus that is attributable to a capital gain does not fall
within the corpus exception.

Further, TD 2017/24 takes the view that the amount made
assessable by s 99B(1) ITAA36 does not have the character
of a capital gain for Australian tax purposes, nor is there any
linkage between s 99B(1) and Subdiv 115-C. This means
that an amount which is included in assessable income
under s 99B cannot be reduced by a capital loss or the
CGT discount.

Example

Continuing from the previous example, assume that
Boris, as LPR, distributes an amount attributable to the
$5m gain to his sister Doris who is a tax resident of
Australia.

Doris must include the entire distribution of $5m in her
assessable income under s 99B. She cannot reduce the
amount by her net capital loss or by the CGT discount.

(Note that the situation would be different if Doris
was a foreign resident because s 99B only applies to
distributions to Australian resident beneficiaries.)

The recent case of Campbell and FCT?' highlights the
importance of maintaining records at the level of detail
necessary to establish that the corpus exception applies.

Finally, if an amount is assessable under s 99B ITAA36,

an interest charge may also be imposed under s 102AAM
ITAA36 (there is an interest charge exception for amounts
distributed from a deceased estate within three years of the
date of death??).

Should a testamentary trust for the
grandchildren be set up for tax purposes?

The answer to the question of whether a testamentary trust
for grandchildren should be set up for tax purposes, as with
most things in tax, is that it may or it may not be, depending
on all the circumstances. (It is assumed that, in this context,
tax means income tax, including tax on capital gains.)

It is important at the outset to appreciate that there is no
single type of testamentary trust. A testamentary trust, like
one created inter vivos, may be purely discretionary, may
confer contingent interests on the grandchildren which

vest on their attaining their majority, may be a trust with
successive interests (for example, to the testator’s children for
life with the remainder to the grandchildren), or may be some
other type of trust.

Different tax outcomes may attach to these different

arrangements or, even if the same tax is payable, the analysis
or mechanism may be different.
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Another significant point to note is that, while tax minimisation
is almost always an important consideration in the choice

of a structure to handle the assets of the deceased, there

are almost always non-tax considerations which are equally
(if not more) important. For example:

— atestamentary trust may be put in place so that the
testator can effect some degree of control over the
assets after death (for example, by using a discretionary
testamentary trust with appointers etc);

— there may be strong asset protection aims involved
so that the assets are not regarded as those of the
grandchildren (or other beneficiaries) for bankruptcy or
family law reasons, for example, if the grandchildren are of
age and subject to risks in their business or professional
undertakings; and

— one testamentary trust (as opposed to several) may not
be the best structure to deal with situations other than
where it is intended that the residue should simply be
shared between the grandchildren on their attaining
majority, that is, differences of opinion may arise about the
management of the trust when the grandchildren are older
and have families of their own. In circumstances where the
grandchildren seek to split the trust into separate trusts,
other tax issues may arise.

Having said that, it is true that testamentary trusts can offer
some significant tax benefits (both in terms of annual income
and capital gains) over other arrangements (for example,
leaving assets directly to children who could then provide

as they wished for the grandchildren).

The following analysis assumes that the trust and the
grandchildren are Australian residents. More complex
considerations may arise if this is not the case. For example,
if the beneficiaries are foreign residents and it is proposed
that the trust will hold non-TAP assets other than those
owned by the deceased, there may be advantages in using
a fixed trust (rather than a discretionary trust) to access the
relief in s 855-40 ITAA97 when such assets are distributed
to the beneficiaries.

The main tax advantages to using a testamentary trust
include:

— the ability to secure favourable tax rates under s 99
ITAA36, including access to the CGT discount (where there
are not presently entitled beneficiaries to all of the income);

— the ability to access exceptions to Div 6AA of Pt IIl ITAA36
(sometimes called “children’s tax”), in particular, where
income is used for the maintenance and education of
infant beneficiaries; and

— the CGT concessions that may be availed of when assets
actually pass to the beneficiaries (for example, on their
coming of age or at some later point).

These tax advantages are considered in more detail below.

Access to s 99 progressive individual rates
Testamentary trusts are, broadly speaking, subject to many
of the same tax rules as other trusts (such as present
entitlement to trust income, and the determination of trust net
income) in Div 6 of Pt lll ITAA36. However, there are some
special considerations that may provide testamentary trusts

with tax rate advantages over inter vivos trusts (especially
when accumulating income) or compared with top marginal
tax rates applying to individuals (as direct beneficiaries).

In the case of a testamentary trust where the interests of
minor grandchildren have not yet become vested (that is, the
income is accumulated absent an amount being applied for
their benefit, such as for their education), much of the net
income will fall to be assessed to the trustee.

Many people do not appreciate that, strictly, the penal

rates (top marginal tax rate plus Medicare) that apply

to assessments under s 99A ITAA36 apply to all trusts,
including testamentary trusts, unless the Commissioner
determines that it would be unreasonable to apply them
having regard to some narrow exceptions. One exception is
a trust resulting from a will, codicil etc.?® This is not limited to
the deceased estate (a trust for tax purposes, although not at
general law), but also includes a testamentary trust.

If the exception applies, s 99 ITAA36 applies rather than

s 99A. Broadly, the trustee is taxed on the income as if an
individual (at progressive rates). However, the trustee is not
entitled to the tax-free threshold.

It is sometimes thought that the special rates that apply
within three years of death (which include a tax-free threshold
of $18,200) can apply to a testamentary trust. They cannot,
even if the testamentary trust arises within the three years.
The special rates can only be applied to the estate of a
deceased person (that is, while it is under administration).>*

“.. testamentary trusts offer
some significant benefits ...
over other arrangements ...”

Avoiding Div 6AA ITAA36 consequences

Prima facie, a minor’'s assessable income over $416% from
trusts is taxed at the top marginal rate (even to the extent

of effectively taxing the $416 if it is exceeded), and this has
been the case since 1979. But there are important exceptions
for “excepted income”, including income of a trust estate that
resulted from a will.?6 This exception is itself subject to some
specific anti-avoidance rules.

Excepted trust income is taxed at adult marginal rates with
a tax-free threshold so, effectively, $18,200 is tax-free in
most cases for minor grandchildren.?” For example, if there
are five such grandchildren, $91,000 can be freed from
tax. As the tax-free threshold is not available under s 99
ITAA36 for a trustee of a testamentary trust, there may well
be tax advantages associated with making sure that the
grandchildren derive assessable income from the trust, as
opposed to it being accumulated. This sort of arrangement
can be very tax effective — parents can spend “untaxed”
money on children (maintenance/education), whereas
normally they would be paying this out of after-tax income.

For completeness, it should be noted that, even if a
testamentary trust has not been set up in favour of
grandchildren (for example, where the testator has left the
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property to a child directly, leaving it up to that child to make
some provision for the grandchildren), it may still be possible
to obtain the relief under Div 6AA of Pt IIl ITAA36 that would
have been available for a testamentary trust in favour of the
grandchildren.

This requires gifting or transferring the estate assets into an
inter vivos trust. However, the requirements are very specific,
including requirements as to timing which must be within
three years of the date of death.?® Where an inter vivos trust
is involved, the CGT and stamp duty implications may not be
the same.

Adding assets and related income to the
testamentary trust

So far, it has been assumed that the concessions have
been sought for assets of, and income from assets of, the
deceased person. Significant opportunities may be available
(subject to some announced proposed amendments) if the
concessions can be obtained in relation to other assets and
income — often referred to as “after-acquired” property and
the income derived from such property.

The first question is, can it be done? If the terms of the

trust do not permit such contributions to be received by the
trustee (and there is no power of amendment to change this),
it probably cannot be done as there would be a new and
different trust created even if it were on the same terms.

If it can be done, case law?® makes it clear that the exemption
from the Div 6AA rates is not limited to income from assets
that the deceased had. This is a significant loophole in the
existing law which effectively allows income from non-estate
assets to be favourably treated. It is not a loophole that the
authors recommend exploiting, nor in their experience one
that is used by the general legal/accounting community or
listed trustee companies. In any event, the ability to take
advantage of it has now been curtailed by a proposed
change to the law (see below).

Budget announcement to address loophole

The 2018-19 federal Budget included a proposed integrity
measure to deny excepted trust income status from 1 July
2019 to income derived from introduced estate property,
such as gifts or borrowings. These changes have not yet
been enacted, but legislation has been introduced.*® The
amendments will apply to assets acquired by or transferred
to a testamentary trust on or after 1 July 2019. However,
income derived from assets acquired or transferred before
that date and distributed to minors will not be affected. There
are also rules to prevent the addition of new entities to the
class of beneficiaries for the deceased estate.

Existing anti-avoidance measures

There are already anti-avoidance measures which apply

Div 6AA tax to income derived by a minor beneficiary from

a testamentary trust where effectively value is injected. This

is where:

— the income is derived from an arrangement or a
transaction that is not arm’s length, eg where estate
property is exchanged at overvalue;®' or

— the income is derived from an arrangement entered into or
carried out for a purpose of securing the tax concession.

It need not be a dominant purpose — just not incidental.
This is a low bar to trip over.®

CGT reliefs

Assets of deceased at death

On a literal reading of the tax law, the so-called “death”
roll-over in Div 128 ITAA97 may not apply when testamentary
trust assets pass to beneficiaries. This is because the relief
applies to an LPR, which technically does not include a
trustee of a testamentary trust arising from a will. However,
the ATO has long administered the law on the basis that it
does include a person acting in that capacity, but only in
respect of trust assets that were owned by the deceased
at the time of death.®®

Government announcement to address

In the 2011-12 federal Budget, the then government
announced that it would legislate the Commissioner’s practice
of allowing Div 128 ITAA97 to apply to assets coming out of
testamentary trusts to beneficiaries. It also said that it would
rewrite the deceased estate provisions with a principled
approach, and make some minor technical amendments.

Again, in the 2012-13 federal Budget, the then government
announced that this legislation would proceed, and that a
series of minor amendments would be made to the measure
(for example, to reduce compliance costs from the change,
modifying application dates, and extending the integrity
provisions to assets subject to survivorship).

However, on 14 December 2013, the then government
announced that these changes would no longer be
proceeded with, resulting in some continuing uncertainty.
There is a small degree of risk that, absent legislative change,
the Commissioner may change his view or a case may come
before the courts where the law is interpreted strictly.

Assets acquired by the trustee after the death

of the deceased

The Commissioner’s view is that Div 128 ITAA97 does

not happen in relation to “after-acquired” property of a
testamentary trust. It is therefore possible that relevant
CGT events (for example, CGT event E5 to CGT event E7,
which are excluded for Div 128 cases) may throw up taxable
capital gains when beneficiaries become absolutely entitled
to those assets (CGT event E5)** or they are transferred to
beneficiaries who are not absolutely entitled to them (CGT
event E7).%5 Although these CGT events can operate at
both the trustee level and the beneficiary level, usually the
beneficiary has not paid for their interest or acquired it by
assignment, so any gain or loss at the beneficiary level is
disregarded.

The detailed operation of these provisions is beyond the
scope of this discussion, but suffice to say that, in the
Commissioner’s view outlined in TR 2004/D25, absolute
entitlement (CGT event E5) does not arise for indivisible
property such as land where there are multiple beneficiaries.
Moreover, notwithstanding what the Commissioner says in
TR 2004/D25, it probably does not strictly arise for divisible
“fungible” property like shares either — for several reasons,
including that beneficiaries cannot point to particular shares
that they are absolutely entitled to, or the shares may rarely
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be truly fungible (eg if they have different cost bases or dates
of acquisition). This means that, provided there are multiple
beneficiaries (“grandchildren”), trust capital gains can be
deferred at least until actual distribution or transfer of almost
all assets, unless an earlier taxing point is sought consistent
with the ruling for “fungible” assets.

Life estates

Where testamentary trusts are established using life estates
(so that a surviving spouse or child derives a constant
income during their life, with the residue being held for the
grandchildren), more complex CGT outcomes can arise, and
these are discussed in detail in TR 2006/14.

In general terms, while the creation of the testamentary

trust may trigger CGT event E1,% Div 128 ITAA97 avoids any
adverse consequences in respect of assets of the deceased.
Further, on death of the life tenant, CGT event C2%” happens
to the life tenant but any gain or loss is disregarded under
Div 128.

The positions of the remainder beneficiaries and trustee
have to be considered. The death of the life tenant may
result in remainder beneficiaries becoming absolutely entitled
(normally triggering CGT event E5); if not, the actual transfer
of the asset by the trustee would normally trigger CGT

event E7. However, in relation to assets of the deceased,
CGT events E5 and E7 do not happen.

It is not entirely clear whether, strictly, other CGT events
(such as CGT event A1%8) could happen in relation to the
deceased’s assets. On one view, the specific exclusion to
the normal trust CGT events having been met suggests that
no other CGT event should be regarded as happening. Even
if that is not correct, the trustee would seem to be protected
by the Commissioner’s administrative approach whereby
the trustee is treated as if it were an LPR for Div 128
purposes. The position of the remainder beneficiaries is
even less clear, but it has never been suggested by the
ATO that a beneficiary receiving assets of the deceased for
Div 128 purposes has any capital gain or capital loss on

the ending of their interest, for example, pursuant to CGT
event C2.

Different outcomes may arise in relation to “after-acquired”
property, if there is any.

Mere right of occupancy

Sometimes the use of a mere right of occupancy of a marital
home (without a full life estate) will be enough to confer the
intended benefit for a surviving spouse or another person
without the above more complex implications. Stamp duty
liability may also be averted, which may not be the case

for life estates. Also, the main residence exception can be
preserved where the spouse or a person with a right to
reside under the will occupies the dwelling.

Conclusion

This concludes part 1 of the two-part series on discrete facts
and tax issues related to deceased estate administration.
Part 2 will look at main residence issues and whether a
challenge to the will can result in upfront CGT for a deceased
estate.
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This article is an edited and updated version of “Death and taxes — some
discrete issues” presented at The Tax Institute’s Tasmanian State Convention
held in Launceston on 17 to 18 October 2019.

Appendix

An issue arises when the estate administration

process exceeds the period available to amend the
deceased person’s assessment for their final return.
The amendment periods permitted under s 170 ITAA36
are generally capped at either two or four years after
an assessment notice has been issued, depending
particularly on whether the deceased was involved in

a business that was not a small business. Accordingly,
it is not possible to generally amend an assessment to
include any omitted capital gain arising under CGT event
K8 in the deceased’s date of death return after these
time periods have elapsed.

This problem is known to regulators and was proposed
to be addressed by amendment. The proposed
amendment was designed to capture any gain or loss
from CGT event K3 in either the estate or testamentary
trust tax return at the date of transfer, albeit at market
value at the date of death of the testator. Subsequently,
the government announced, on 15 December 2013

as part of its “announced but unenacted measures”
review, that it was not proceeding with the measure. As
it currently stands, if CGT event K3 happens after the
amendment period of two or four years has expired, it
is essentially a tax-free gain because an amendment of
a prior year assessment is statute barred. However, the
general anti-avoidance provisions in Pt IVA ITAA36 may
need to be considered if this eventuality is planned.
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Foreign residents
and the main
residence
exemption no more

by David Montani, CTA, National Tax Director,
Nexia Australia

It can be quite an adventure to live and work
overseas for a time, should the opportunity

arise. Many who have done so choose to keep
their home in Australia because they can maintain
the main residence exemption from capital

gains tax. However, not anymore. In fact, not ever.
Following the 2017-18 Budget announcement,
the CGT provisions were amended with effect
from 9 May 2017 to abolish the main residence
exemption for foreign residents. While there

is no grandfathering for existing properties,

there is a limited transitional period during

which the exemption may still be available. This
article examines the technical features of the
amendments, the practical consequences, and
the tough decision many expats will need to make
very soon. In addition, the article sets out how
practitioners can help their affected clients make
that decision.

Background

In the 2017-18 Budget, a number of measures were
announced to reduce pressure on housing affordability,
including the abolition of the main residence exemption

for foreign residents. The original Bill was released before
last year’s election to almost universal condemnation

from the tax profession. It was thought that consultation
with the profession was successful, as the then Assistant
Treasurer Stuart Robert hinted at The Tax Institute’s

National Convention in March 2019 that the Bill might not be
progressed any further. However, after the election, Treasurer
Josh Frydenberg reaffirmed that it remained government
policy.

In December last year, parliament passed the Treasury Laws
Amendment (Reducing Pressure on Housing Affordability
Measures) Bill 2019, and it received royal assent on

12 December 2019 (the Act). While the amendments apply
from 7.30 pm (AEST) on 9 May 2017, the truly draconian
part is that there is no recognition of the time that a dwelling
actually was a person’s residence. At its core, the law now

simply asks whether a person is an Australian resident at the
time of sale. If the answer is yes, these amendments do not
apply. If the answer is no, the person’s former home will be
subject to capital gains tax (CGT) — it does not matter that it
was once their main residence, nor for how long.

The Tax Institute’s senior tax counsel, Bob Deutsch, CTA,
described the Bill as an “outrageous piece of legislation”.!
As the effect of these amendments is laid out below, it will
become clear that Bob was not exaggerating. Further, how
these amendments actually improve housing affordability
is not clear, and the subject barely rates a mention in the
explanatory memorandum.

The fact is that the Act is the law, and so all we can do is
provide affected clients with the information they need to
understand their position and make informed decisions.

Main residence exemption

Under s 102-5 of the Income Tax Assessment Act 1997 (Cth)
(ITAA97), your assessable income includes a net capital gain
for an income year. Calculating your net capital gain first
requires compiling all of the capital gains and losses you
have made during the income year. However, any capital
gain that is disregarded under another provision is excluded.
Subdivision 118-B of Pt 3-1 ITAA97 sets out the rules for a
capital gain or loss to be disregarded in relation to a dwelling
that is your main residence.

How the amendments disrupt the availability of the main
residence exemption for foreign residents is set out below.

Abolition of main residence exemption for
foreign residents

Section 118-110 ITAA97 sets out the basic rules for a dwelling
to qualify for the main residence exemption when a CGT
event happens. The core amendment that the Act makes is
the addition of s 118-110(3), (4) and (5), which disallow the
exemption for foreign residents. This is followed by a series
of follow-on amendments, much of which is simply altering
examples and notes to reflect this change.

Under s 118-110(3), the main residence exemption is no
longer available if, at the time the CGT event happens, you
are:

— an “excluded foreign resident”; or

— aforeign resident who does not satisfy the “life events
test”.

This is the simple “yes or no” part. If you fall into either
category of foreign resident, the main residence exemption is
not available, full stop. There is no recognition whatsoever of
the dwelling’s history as your main residence.

We now turn to the components requiring examination: CGT
event, foreign resident, excluded foreign resident, and the
life events test.

CGT event

CGT event A1 would typically be the applicable CGT event,
and it would usually happen by way of entering into a sale
contract. Accordingly, the point in time at which to answer
whether or not a person falls into either of the above
categories of foreign resident is the date the contract is
executed.
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Foreign resident

A person is a foreign resident if they are not a resident

of Australia under s 6(1) of the Income Tax Assessment

Act 1936 (Cth). That means a foreign resident includes

a temporary resident. The amendments are relevant for
anyone who owns a dwelling in Australia that is subject to a
potential full or partial main residence exemption. Thus, the
overwhelming majority of situations for which practitioners
will be called on to advise is where a person:

— was an Australian resident, but now is not; or

— is currently an Australian resident, contemplating moving
overseas with a resulting cessation in Australian residency,
but would like to keep their residence.

Determining a person’s residency status is a stand-alone
matter, and is beyond the scope of this article.

Foreign residents are then divided into the previously mentioned
two categories. The reason for the division is to give the latter
category a chance to retain the main residence exemption —
but you will understand why | say that those foreign residents in
this latter category should not get their hopes up.

Excluded foreign resident: > six years
Section 118-110(4) provides that you are an “excluded foreign
resident” at a time if:

— you are a foreign resident at that time; and

— you have been a foreign resident continuously for more
than six years.

In short, foreign residents of more than six years’ continuous
duration are denied the main residence exemption, no
exceptions. The fact that a dwelling may have been their
main residence for many years beforehand is irrelevant. There
is no recognition for this whatsoever, and thus any capital
gain or loss is no longer disregarded — to any extent —
under the main residence exemption. Accordingly, where

the dwelling is taxable Australian property (eg real property
situated in Australia), the capital gain or loss is included when
determining their net capital gain for the income year, to be
disclosed in their Australian income tax return. (Non-real
property dwellings are considered further below.)

Note that, if a capital loss arises, that is similarly not
disregarded. Accordingly, it will reduce other capital gains,
or contribute to a net capital loss carried forward.

Life events test: foreign resident < six years

A person who has been a foreign resident for six years or
less at the time of the CGT event is similarly denied the main
residence exemption, but only if they do not satisfy the life
events test. In other words, satisfying the life events test is
the chance afforded to this category of foreign resident to
maintain access to a full or partial main residence exemption.

Under s 118-110(5), a foreign resident will satisfy the life
events test, at the time a CGT event happens, if:
— the person has been a foreign resident for six years or
less; and
— any one of the following happened:
— they or their spouse had a “terminal medical condition”
at any time during the above period of foreign
residency;

— their child had a terminal medical condition at any time
during that period, and they were under 18 years of
age;

— their spouse or under-18 child died during that period;
or

— the CGT event involves the person and their spouse
under the marriage or relationship breakdown
provisions in s 126-5(1) ITAA97.

Having a “terminal medical condition”? at a time means:

1. two registered medical practitioners have jointly or
separately certified that, due to illness or injury, a person
will likely die within two years;

2. at least one of the practitioners is a specialist practising
in an area related to the illness or injury; and

3. the time is within that two-year period from the date of
certification.

[tem 3 above means that, if a person obtains the above
certification but is still alive two years later and subsequently
disposes of their dwelling, they did not have a terminal
medical condition at the time of disposal.

In summary, where a person has been a foreign resident

for six years or less, the main residence exemption remains
available only if they, their spouse or minor child are expected
to die within two years, their spouse or minor child did die, or
they suffer a relationship breakdown. Obviously, there is no
joy in retaining the main residence exemption from satisfying
the life events test.

“Our value contribution is
providing clarity so that our
client can make a decision
with confidence.”

Transitional rule: big decision, little time

A transitional rule in s 118-110 of the Income Tax (Transitional
Provisions) Act 1997 (Cth) provides a limited opportunity

for foreign residents to dispose of their former residence,
unaffected by the Act’'s amendments. The main residence
exemption will still be available, as if none of these
amendments had been enacted, if a person satisfies all of
the following:

— the CGT event happens on or before 30 June 2020;

— they held an ownership interest in the dwelling before
7.30 pm (AEST) on 9 May 2017; and

— they continuously held the ownership interest up to the
CGT event.

The transitional rule essentially applies where a person
acquired their home before 9 May 2017, they subsequently
became a foreign resident, but sold the property by 30 June
2020. Note the different timing mechanisms used. The
acquisition must have settled before 7.30 pm on 9 May 2017
(irrespective of when the purchase contract was executed)
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in order to have an “ownership interest” before that time.®
Conversely, the CGT event happening by 30 June 2020
means that the sale contract must be executed by that date
(irrespective of when settlement occurs).*

For anyone who has become a foreign resident, and still
owns their former residence, this leaves little time to make
a decision.

The transitional rule is not available where settlement for
the acquisition of a dwelling occurred on or after 7.30 pm
on 9 May 2017. All such properties are subject to the
amendments, irrespective of when they are sold.

Example 1

Josh purchased his home on 1 October 1985 for $70,000.
He moved overseas on 1 October 2019, and became a
foreign resident. He intends to choose to apply the absence
rule in s 118-145 ITAA97 such that his house will continue to
be treated as his main residence.

Josh executes a contract to sell his house on 1 October
2020 for $970,000, with a capital gain of $900,000 arising.
Having been a foreign resident for only a year, Josh is not

an “excluded foreign resident”, but let’s say he does not
satisfy the life events test. Accordingly, s 118-110(3)(b) ITAA97
applies, as Josh is a foreign resident of six years or less, and
does not satisfy the life events test as at 1 October 2020.
Therefore, the main residence exemption is not available

(to any extent) in respect on his $900,000 capital gain.

The property having been Josh’s home for 34 of the 35 years
he owned it is irrelevant. Further, the fact that Josh intended
to apply the absence rule is also irrelevant.

Assuming the capital gain is the only relevant matter for
Josh’s 2020-21 Australian income tax return, his tax liability
is calculated as follows:

$
Capital gain 900,000
Less 48.57% discount (437,130)°
Net capital gain 462,870
Tax at non-resident rates 189,842 ¢

If Josh had executed the sale contract a few months earlier,
by 30 June 2020, the transitional rule would operate,
meaning none of these amendments would apply. The
main residence exemption, including his choice to apply
the absence rule, would have been available, resulting in
his $900,000 capital gain being fully disregarded. The short
delay has cost him almost $190,000.

Any client in this situation needs to make a
decision - very soon

Anyone who settled the purchase of their home before
7.30 pm (AEST) on 9 May 2017, and has since become a
foreign resident, has a significant decision to make — and
they need to make it very soon.

Here are their options:

1. sell their home by 30 June 2020: under the transitional
rule, none of these amendments apply, and a full or
partial main residence exemption will be available in
the ordinary course as if the amendments were never
enacted;

2. keep their home: the main residence exemption will no
longer be available from 1 July 2020. If they are still a
foreign resident when the home is sold, any capital gain
or loss will not be disregarded (the exception is a foreign
resident of six years or less who satisfies the life events
test); or

3. return to Australia (whenever in the future) and become an
Australian resident again. Then sell their home (whether
or not resumed as their main residence) while they are an
Australian resident. As they are an Australian resident at
the time of sale, the amendments do not apply, and thus
a full or partial main residence exemption will be available
in the ordinary course.

For anyone who is entrenched in their life overseas, option 3
might be unrealistic. So, if it is between options 1 and 2,
making an informed decision — sell or keep — requires
estimating by how much the future sale proceeds under
option 2 will be diminished by CGT. At the stroke of midnight
on Tuesday, 30 June 2020, this will be an instant — and for
many, substantial — diminution embedded in their personal
wealth.

Assisting clients to make an informed decision
Having set out how the amended law operates, and the
resulting sell/keep decision now confronting many people,
what comes next is how we, as practitioners, can help clients
to make an informed decision. To do that, a client will need to
provide us with two things:

1. an estimate of the property’s current sale value; and
2. a prediction of the future growth in value of the property.

Of course, the above requires your client to make an estimate
and a prediction. However, that is unavoidable in order to
provide specific numbers back to your client. Your risk as the
adviser is managed by stating that your advice is based on
the estimates provided by your client.

Here’s the key point: option 1 may well mean keeping

100 cents in the dollar of present-day sale proceeds under a
full main residence exemption. Option 2, on the other hand,
means keeping something less than 100 cents in the dollar
of future sale proceeds. Substantial after-CGT capital growth
beyond 1 July 2020 would likely be required to make up for
the CGT cost that will become embedded in the property’s
value from that date.

It ultimately comes down to comparing two numbers:

Compare

Future sale proceeds, less
CGT, discounted back to
today’s dollars

Today'’s sale proceeds

(Full amount if full main
residence exemption, or net of
CGT, if only partial)

Example 2

Following on from example 1, let’s say Josh is your client,
and instead of just doing what he did above, he wisely seeks
your advice so that he can make an informed decision — sell
his house by 30 June 2020, or keep it. He provides you with
the following in relation to the house:

1. estimated current sale value: $990,000; and

2. predicted value in five years: $1,300,000.
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If Josh sells his house by 30 June (ie option 1), his capital
gain will be fully exempt under the main residence exemption
(with choosing the absence rule), and his after-tax sale
proceeds will be the full $990,000 expected.

Alternatively, if Josh were to keep the house (ie option 2),

we need to estimate his tax liability on selling it in five years
(say, 1 October 2025) for $1,300,000, with a capital gain of
$1,230,000 arising. The after-tax sale proceeds will then need
to be discounted back five years to today’s dollars. For this
example, we will use a discount rate of 5%.

The estimated outcome for Josh is calculated as follows:

$
Capital gain 1,230,000
Less 42.5% discount (522,750)"
Net capital gain 707,250
Tax at non-resident rates 299,813 ©
Sale proceeds 1,300,000
Less above tax liability (299,813)
After-tax sale proceeds 1,000,188
Discounted back to today’s dollars 783,673 ¢

In today’s dollars, option 1 will leave Josh with $990,000
in his pocket, whereas option 2 will leave him well short,
with only about $783,000. But that’s not the end of the
matter. The other factor to consider is, if the property were
sold now, where Josh would invest the $990,000. What
return would he earn, compared to, say, the rental return
that he might continue receiving on the property? Even

if the rental return from keeping the property were higher
than what $990,000 deployed elsewhere would earn, it is
unlikely that the additional return, after tax, would make up
for the estimated $207,000 ($990,000 - $783,000) shortfall
in current-dollars after-tax sale proceeds. Having this
information, Josh is now in a position to make an informed
decision. If he chooses option 1, it's time to call the real
estate agent.

Of course, the decision may not necessarily be that simple.
What if the house still has tenants? Residential tenancy laws
vary between states/territories, but landlords generally can
terminate a residential lease only in limited circumstances.

If the current lease term extends past 30 June 2020, the pool
of potential buyers may well be limited to investors (to whom
the lease would be assigned).

There may also be personal non-financial factors in play.

For example, the house might hold such sentimental value to
your client that they accept the diminution in their wealth —
now that they have an estimate of how much their wealth will
decline — in return for keeping the house.

Again, it must be made clear to your client that, as the
adviser, your calculations are based on their estimated
values, a reasonable discount factor, and the assumption
that the capital gain is the only matter for the future year’s
tax return.

General anti-avoidance

A person who is currently a foreign resident might consider
transferring their property to a related party before

30 June 2020, to take advantage of the transitional rule. Or,
an Australian resident might consider doing the same before
becoming a foreign resident. This results in availing oneself
of the main residence exemption, but keeps the property in
the family group. However, it has been made clear that the
Commissioner of Taxation may seek to apply the general
anti-avoidance provisions.® One can imagine the ATO
conducting a data-matching exercise between non-resident
taxpayers and land title transfers up to 30 June 2020 for
scrutiny.

Tangible decision-making framework

The above provides a tangible framework for a client to
make a decision. As practitioners, our value contribution is
providing clarity so that our client can make a decision with
confidence.

The client will also need to seek tax advice within their
country of residence to determine whether any tax liability will
arise in that country, and whether any double-taxation relief is
available.

Of course, for anyone who does choose option 2, option 3
will still be open, if things end up working out that way. Also,
under option 2, the purchaser would be obligated to withhold
12.5% of the sale price where it is $750,000 or more.

Decreased labour mobility

Anyone who owns a dwelling that is sitting on a full or partial
main residence exemption now has this whole additional
factor to consider before accepting an overseas opportunity
that will involve ceasing Australian tax residency. Losing

the main residence exemption or reluctantly selling your
house are both unappealing options. And spare a thought
for anyone who decides to avail themselves of the main
residence exemption while they can, seeks to sell before
leaving (reluctantly or not), but is unable to secure a buyer
before departure.

Sustainable economic development is aided by capital

and labour being able to move freely within and between
countries. These amendments run counter to that by creating
a disincentive for people to work overseas, thus inhibiting
labour mobility.

Calculating the capital gain — practical problem
with cost base

A practical difficulty arises for homes purchased after

20 August 1991. The third element of cost base'® includes
non-capital costs of ownership, such as interest, insurance,
rates, and repairs and maintenance (for periods when the
home was not used to produce income). The higher the
cost base, the lower any capital gain, and thus the lower any
resulting tax liability.

Over time, these costs could add substantially to a property’s
cost base — but who has kept records of these for their
home? Virtually no one, because there was never any need.
But now there is. If the costs cannot be substantiated,

they cannot be included in the cost base. Perhaps the
Commissioner will provide guidelines for making acceptable
estimates of these costs that any homeowner would have
incurred.
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Non-real property dwellings

CGT event I1 will happen for an individual on ceasing to be
an Australian resident." A market value-based capital gain or
loss arises for all CGT assets, except for certain exclusions,
such as taxable Australian real property (TARP). Dwellings
attached to land (houses, units etc) are generally TARP, and
so CGT event 11 does not happen for them. Instead, when
sold, CGT event A1 happens, and the preceding discussion
all unfolds.

However, some dwellings are not attached to land, such as
caravans, houseboats and other types of mobile homes.
These are not TARP assets, meaning the abovementioned
exclusion does not apply and CGT event I1 happens

to them, with the resulting capital gain or loss arising.
Section 118-110(2) contains a list of the CGT events in respect
of which the main residence exemption is available. CGT
event 11 (and CGT event 12 for companies) has now been
removed from that list. Accordingly, for the abovementioned
types of non-TARP dwellings that were the individual’s main
residence, any capital gain or loss arising under CGT event I1
can no longer be disregarded under the main residence
exemption.

Individuals can still choose to disregard the CGT event I1
capital gain in return for the non-TARP dwelling being treated
as taxable Australian property and continuing to be subject
to Australia’s CGT system.?

Deceased estates

Subdivision 118-B contains provisions dealing with the
application of the main residence exemption to dwellings
sold from a deceased estate or sold by a beneficiary of a
deceased estate.”® These have been amended to incorporate
the abolition of the main residence exemption for foreign
residents.

Where a deceased person was a resident at the time of
death, or was a foreign resident for six years or less, the
main residence exemption accrued by the deceased for a
dwelling continues to be available to the estate or beneficiary.
However, if a beneficiary to whom the dwelling is bequeathed
is a foreign resident at the time it is sold, only a partial
exemption is available. Any additional component of the main
residence exemption that they otherwise accrued in their own
right is excluded.

If the deceased was an excluded foreign resident at the
time of death, the portion of the main residence exemption
accrued by the deceased in respect of the dwelling is not
available to the beneficiary.

If the deceased was an excluded foreign resident at the time
of death, and the beneficiary that inherits the ownership
interest is a foreign resident at the time the CGT event
occurs, no main residence exemption is available.

Not retrospective?

The government has continued to argue that these
amendments are not retrospective, on the basis that they
apply only to properties sold after they were announced on
9 May 2017. While their application is not retrospective, their
effect certainly is. For years, or decades even, former homes

of foreign residents carried within them the main residence
exemption, but now they “never” did.

Other measures

Measures are included to accommodate a dwelling
compulsorily acquired, and those held in a special disability
trust.

Conclusion

Despite the legitimate charge that these amendments
contravene the spirit of the CGT main residence exemption,
they are a reality and cannot be ignored. Anyone who has
kept their former residence since becoming a foreign resident
has a significant decision to make, and soon. For anyone
thinking of going to live overseas, the entire main residence
exemption for their home is at risk.

The key is having the necessary information to make an
informed decision, albeit an unenviable one, and that is the
value we, as practitioners, can provide to our clients.

David Montani, CTA
National Tax Director
Nexia Australia
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A MATTER OF TRUSTS

A Matter of Trusts
by Edward Hennebry, FTI, Sladen Legal

Interpreting and
varying trust deeds

When varying a trust deed, careful regard must
be directed to the provisions of the deed as a
whole, and the potential tax implications that
can arise.

What are the principles of interpreting a
trust deed?

Trust deeds generally define the powers, duties and
responsibilities of trustees over trust property, and prescribe
a framework for how and when trust property can be
distributed to beneficiaries.

At some stage during the trust’s lifetime, it might be desirable
to amend the trust deed to add flexibility or in response to
legislative changes. While the variation power is naturally

a good place to start, deciphering what can and cannot

be amended requires having regard to some fundamental
maxims of interpretation which have been emphasised by
the courts, including:

1. the rules that apply to the construction and interpretation
of deeds and contracts equally apply to trusts;'

2. the trust deed as a whole must be considered when
interpreting a clause in the trust deed, as the surrounding
provisions assist with deciphering context and purpose,
as well as harmonising meaning;?

3. the intentions of the parties to the trust deed must be
assessed objectively;®

4. unless specifically defined, words and phrases within the
trust deed will carry their natural and ordinary meaning;*

5. provisions within a trust deed should generally not be
construed narrowly;® and

6. when assessing intention, the recitals do not form part of
the operative part of the trust deed and should only be
utilised if the operative part is unclear.®

A trustee has no implicit power to amend a trust deed.”
Accordingly, in the absence of an express power, any
purported variations to the deed are likely to be invalid. As
the power of amendment is construed strictly in respect of
any conditions on the exercise of the power,” it is important
to understand what powers are conferred to the trustee
under the variation clause. Notably, even broadly drafted
variation clauses can be challenged.

For instance, “unconfined discretions” afforded to trustees
must be approached with caution as equitable doctrines of

fraud cannot be overridden.® Additionally, a power that seeks
to alter the “substratum” of the trust may be considered void.
Deciphering the underlying “substratum” of the trust is a
difficult task and will often require a reading of the trust deed
as a whole and in context.

Furthermore, the significance of a trust’s “substratum”
might be questionable in light of the “modern” trust deed,
where flexibility to mitigate against the impact of legislative
change or family breakdowns are often central to the
drafter’s objectives. Accordingly, some trusts may arguably
have no “substratum”, as was suggested by Meagher J in
Kearns v Hill:"°

“In Re Dyer it was held that the power of variation contained in a
particular trust deed did not extend to varying the trust in a way which
would destroy its ‘substratum’. That, again, is not really helpful in the
present context, where either it is impossible to locate any substratum
at all, or alternatively, the relevant substratum is the benefit of the
descendants of a named person ...

['also put to one side the equally obvious consideration that the
conditions which existed in England in 1850 are not necessarily the
same as those which existed in New South Wales in 1970.”

Nevertheless, in some instances, changing the appointor of
a trust can constitute an alteration to a trust’s substratum,
as highlighted in the next section of this article.

Changing the appointor

Generally, the amendment power under a trust deed will
permit trustees to alter key terms, such as to extend the
vesting date (provided it does not infringe on state/territory
perpetuity periods) or to enable streaming of capital gains
and franked dividends. However, problems may arise where
trustees use the amendment power to alter the schedule

of a trust deed to, for example, change the identity of an
appointor or a guardian.

This issue was considered by Le Miere J of the Western
Australian Supreme Court in Mercanti v Mercanti.'" Here,
the trustee sought to exercise its general amendment power
to change the appointor of the FW Trust. The amendment
clause read:"

“The Trustee may at any time and from time to time ... by deeds
revoke add to or vary all or any of the trusts hereinbefore provided or
the trusts provided by any variation alteration or addition made thereto
from time to time and may by the same or any other deed declare

any new or other trusts or powers concerning the Trust Fund or any
part thereof the trusts whereof shall have been so revoked added to
or varied.”

Having regard to the trust deed as a whole and the ordinary
and natural meaning of the words used in the amendment
clause, Le Miere J held that the trust had distinguished
between “trusts” and the “trusts powers and provisions”,

and that the identity of the office of appointor was not “any of
the trusts hereinbefore provided”. Accordingly, the trustee’s
actions were invalid.

A similar outcome was reached by Douglas J of the
Queensland Supreme Court in Jenkins v Ellet.® Here, the
trustee sought to exercise its amendment power to remove
and replace a principal (appointor) of the George Jenkins
Family Trust. The amendment clause provided:™
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“The Trustee may by Deed revoke add to release or vary all or any of
the Trusts declared or any Trusts declared by any variation, alteration
or addition made from time to time and may by the same or any other
Deed declare any new or other trusts or powers concerning the Trust
Fund but so that the Trustee shall not have any power to revoke add
to or vary any of the Trusts so that the Settlor may acquire a beneficial
interest in the Trust Fund ...”

Having regard to the trust deed as a whole and the fact that
the principal’s power to remove and replace a trustee was
fundamental to the trust, Douglas J considered the actions
of the trustee to be invalid because such a change would be
akin to “destroying the substratum of the trust”.

The argument has often been raised that it is nonsensical

for the trustee to have the ability to remove and replace the
appointor. That is, in light of the fact that the primary purpose
of the appointor is to oversee and remove the trustee, it
would be contrary to the fundamental purpose for which the
power to amend was created if the trustee could replace

the appointor.”® Such arguments, however, will be given little
weight and it is ultimately the terms of the trust deed that
dictate what is and is not permitted.

Furthermore, contentions that a deed implicitly prevents a
trustee from removing an appointor are often tenuous and
untenable. In addition, the notion that an appointor who
resigns from their position has the implicit ability to decide
their replacement may also trigger scrutiny. Generally, the
power of appointing a replacement appointor must be
expressly provided for.'®

Overall, the above cases highlight some limitations of
amendment powers under a trust deed.

Amending the variation power

The variation power may be amended, provided the deed
expressly allows for it. However, in most modern trust
deeds, the amendment clause is specifically prohibited from
amendment (and particularly so if the trustee has already
resolved to pay or set aside income/capital for a specific
beneficiary).

An interesting point is raised in Thomas on Powers, a
reference that is often cited by the courts:”

“Indeed, it is probably the case that there is an implied (albeit
rebuttable) presumption, in the absence of an express direction to that
effect, that a power of amendment (like any other kind of power) cannot
be used to extend its own scope or amend its own terms. Moreover,

a power of amendment is not likely to be held to extend to varying the
trust in a way which would destroy its ‘substratum’. The underlying
purpose for the furtherance of which the power was initially created or
conferred will obviously be paramount.”

Caution should therefore be taken when attempting to amend

the variation power, particularly if it is not expressly permitted
under the deed.

Will the variation trigger a resettlement for
income tax purposes?

Whether variations to a trust deed will trigger resettlement
(and consequently CGT event E1) has been the subject

of extensive consideration from the courts and revenue
authorities.

Following FCT v Clark'™ and TD 2012/21, no income tax
consequences should arise when trustees amend a trust
deed, provided:

— the amendments are made in accordance with the terms
of the trust deed;

— there is continuity of trust property (ie the trust property
remains legally held by the trustee for the benefit of
beneficiaries); and

— there is continuity of membership (ie the beneficiaries/
persons who are entitled to benefit under the trust remain
largely unchanged).

The above principles appear sensible. A trust is a relationship
whereby trust property is held on trust by a trustee for

the benefit of beneficiaries. Substantial alterations to the
trust property or beneficiaries would invariably enliven an
argument that the trust property is held on different terms
and to benefit different persons. However, deciphering
whether amendments constitute a resettlement are not
always clear.

In Australia, it is not uncommon for many businesses to
operate in a discretionary trust through which a family trust
election has been made to facilitate the utilisation of tax
losses and the passing through of franking credits.

When attempting to sell a business in a family trust, we were
recently asked if, rather than selling the business to a third
party, it would be possible for the third party to effectively
“take over” the discretionary trust by virtue of:

— modifying the directors and shareholders of the trustee
company;

— changing the primary beneficiaries of the discretionary
trust; and

— changing the appointor of the discretionary trust.

For the reasons identified above, and even if the trust deed
permitted the proposed variations, any such proposals
should be carefully reviewed as they are likely to constitute
a resettlement. The commerciality of such changes would
also be questionable, as well as the fact that any future
distributions are likely to trigger family trust distributions tax.

It is often forgotten that beneficiaries under discretionary
trusts do not have defined predetermined interests in trust
property — they are mere objects and have an expectancy,
and nothing else, to become entitled to the income or capital
of the trust. In such circumstances, contemplation may be
directed towards pre-sale structuring through a Subdiv 122-A
roll-over or using the small business CGT concessions.

Concluding comments

There is no one-size-fits-all approach to varying a trust deed.
Regard must be given to the ordinary and natural meaning of
the provisions of the trust deed as a whole, and the wording

of the relevant amendment power must allow for the specific

variation.

Where the trustee acts within their power such that the
variation is valid, cases such as FCT v Commercial Nominees
of Australia Ltd,”® Clark and the ATO’s examples under

TD 2012/21 demonstrate that even substantial changes to

a trust deed may not trigger a resettlement (and enliven
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CGT event E1). This might implicitly reflect (as noted above)
a recognition that “modern” trust deeds are typically drafted
to afford maximum flexibility and that the traditional notion
of a trust having a particular “substratum” may be unduly
restrictive and out of fashion.

Where the risks of a resettlement are significant (particularly if
land of substantial value is involved), certainty can be sought
through the private ruling application process with the ATO
and the relevant state revenue office.
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SUPERANNUATION

Superannuation

by Daniel Butler, CTA, and Bryce Figot, CTA,
DBA Lawyers

What is a
reversionary
pension?

If a trustee has a discretionary power and
the trustee decides how it will exercise that
power in the future, such a decision will be
unenforceable.

There is a little-known rule that can have huge implications
for self-managed superannuation funds (SMSFs), particularly
when it comes 1o reversionary pensions. This article provides
the crucial “must know” details.

What is a “reversionary pension”?

The ATO describes a reversionary pension, without actually
using the term “reversionary”, as follows:'

“A superannuation income stream ceases as soon as a member

in receipt of the superannuation income stream dies, unless a
dependant beneficiary of the deceased member is automatically
entitled, under the governing rules of the superannuation fund or the
rules of the superannuation income stream, to receive an income
stream on the death of the member. If a dependant beneficiary of
the deceased member is automatically entitled to receive the income
stream upon the member’s death, the superannuation income stream
continues.”

The ATO also describes a reversionary pension as
follows:?

“A reversionary death benefit income stream is a superannuation
income stream that reverts to the reversionary beneficiary automatically
upon the member’s death. That is, the superannuation income stream
continues with the entitlement to it passing from one person (the
member) to another (the dependant beneficiary).”

The income tax legislation uses the term “reversionary
beneficiary”.® Although the income tax legislation does
not define the term, the explanatory memorandum that
introduced this legislation does state that a “reversionary
income stream” means:*

“A superannuation income stream that automatically reverts to a
nominated beneficiary on the death of its current recipient.”

The common theme in all of the above definitions is the idea
that the pension continues to be paid on death automatically
(ie that the SMSF trustee is instantly bound and compelled to
continue paying the pension).

Case study

Imagine an SMSF trustee that signs a pension agreement
with a member stating that the trustee will start paying a
pension to the member now, and then when the member
dies, the pension will automatically continue to be paid
(ie revert) to the member’s spouse. The trustee makes
resolutions confirming this.

Most would think that this agreement is binding, and that
once the member dies, the trustee is compelled to pay
the pension to their spouse. However, there is more to the
picture!

The rule against “fettering”

There is a general rule against trustees of trusts (which
includes SMSF trustees) fettering their discretion. The
specifics of this rule were conveniently summarised by
Chesterman J in Dagenmont Pty Ltd v Lugton:®

“According to the Law of Trusts by Underhill and Hayton 16th edition
(p 690):
‘... itis trite law that trustees cannot fetter the future exercise of
powers vested in trustees ex officio ... . Any fetter is of no effect.
Trustees need to be properly informed of all relevant matters at the
time they come to exercise their relevant power.’

Meagher and Gummow in Jacobs Law of Trusts in Australia 6th edition
para 1616 say:

‘Trustees must exercise powers according to circumstances as they
exist at the time. They must not anticipate the arrival of the proper
period by ... undertaking beforehand as to the mode in which the
power will be exercised in futuro.

Professor Finn (as his Honour then was) in his work Fiduciary
Obligations wrote (at para 51):

‘Equity’s rule is that a fiduciary cannot effectively bind himself as
to the manner in which he will exercise a discretion in the future.
He cannot by some antecedent resolution, or by contract with
...a third party — or a beneficiary — impose a “fetter” on his
discretions.’

Finkelstein J summarised the position succinctly in Fitzwood Pty Ltd v
Unique Goal Pty Ltd (in liquidation) [2001] FCA 1628 (para 121). His
Honour said:

‘Speaking generally, a trustee is not entitled to fetter the exercise
of discretionary power (for example a power of sale) in advance
... If the trustee makes a resolution to that effect, it will be
unenforceable, and if the trustee enters into an agreement to that
effect, the agreement will not be enforced ...”

In short, if a trustee has a discretionary power and the trustee
decides how it will exercise that power in the future, such a
decision will be unenforceable. This is extremely relevant in
the context of reversionary pensions.

Tax issues

The ATO applies a strict test regarding pensions in that,
unless a pension is made automatically reversionary on

the death of a member, the pension will cease. As noted in
TR 2013/5 above, a pension ceases “unless a dependant
beneficiary of the deceased member is automatically
entitled”. Paragraph 126 of TR 2013/5 is key to understanding
what the ATO considers to be an automatically reversionary
pension:
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“A superannuation income stream automatically transfers to a
dependant beneficiary on the death of a member if the governing

rules of the superannuation fund, or other rules governing the
superannuation income stream, specify that this will occur. The rules
must specify both the person to whom the benefit will become payable
and that it will be paid in the form of a superannuation income stream.
The rules may also specify a class of person (for example, spouse)

to whom the benefit will become payable. It is not sufficient that a
superannuation income stream becomes payable to a beneficiary of

a deceased member only because of a discretion (or power) granted
to the trustee by the governing rules of the superannuation fund. The
discretion (or power) may relate to determining either who will receive
the deceased member’s benefits, or the form in which the benefits will
be payable.”

How this applies to pensions

The vast majority of SMSF deeds provide that, if, on death,
there is no binding death benefit nomination (BDBN), the
trustee has a discretion regarding to whom (eg to a spouse)
and how (eg as a pension) any death benefit is paid.
Accordingly, if the trustee has previously:

— resolved; and/or
— agreed,

how this discretionary power will be exercised in the future
(eg that the pension reverts to a spouse), this constitutes a
fetter and will not be enforceable!

When is this practically a problem?

In a practical sense, if, on death, the trustee wants to pay a
pension to the person named “reversionary beneficiary” in
the pension documents, it is generally no issue. However,

in that circumstance, it is unlikely that a reversionary

pension is running the SMSF, there’s no great need to restrict
their actions — unless there is some particular social security
law or tax reason resulting in an automatically reversionary
pension being desirable.

On the other hand, consider the situation where the SMSF
trustee does not want to pay the death benefit to the
surviving spouse. It could be that the spouse is the member’s
second spouse and the member has children from a prior
relationship who are on adverse terms. Depending on how
the member’s will, SMSF deed and related documents

are drafted, it is possible that the children from the

prior relationship will end up as SMSF trustees after the
member’s death.

Assume that the children from the prior relationship no longer
get on with their (now former) step-parent. The children

might point to the rule against fettering discretion and say
that any pension documents are invalid and that it would be
wrong of them to blindly follow the reversion in those pension
documents. Accordingly, they might choose to remake the
decision as to whom the death benefits should be paid.
Somewhat unsurprisingly, in these circumstances, children
tend to pay the benefits to themselves; self-interest generally
wins out.

Although there are some grounds on which the children’s
action could be challenged by the spouse, the spouse would
be facing an uphill legal battle.

Can a fetter ever be valid?

It is possible for a fetter to be valid. After all, a BDBN is really
just a type of fetter. However, in order for such a fetter to

be valid, the deed must allow for it. As Harman LJ stated in
Muir v Inland Revenue Commissioners:®

“... if a power is conferred on trustees virtute officii, that is to say, if it
is a trust power which the trustees have a duty to exercise, they cannot
release [eg enter into a fetter] it in the absence of words in the trust
deed authorising them so to do.”

Unfortunately, few SMSF deeds are written with clear enough
provisions to successfully oust the prohibition on fettering.

Different types of reversionary pensions
There are two main types of reversionary pensions, namely:

1. adiscretionary reversionary pension where there is
no valid fetter in the SMSF deed that “locks in” the
nomination of the reversionary beneficiary; and

2. an enforceable automatically reversionary pension
supported by an SMSF that includes a valid fetter that
satisfies the ATO'’s criteria in TR 2013/5.

There are numerous SMSF deeds that provide a priority to a

reversionary pension nomination over a BDBN in the event of
conflict, for example, if the member’s pension nominates the

surviving spouse but the BDBN nominates their estate (legal

personal representative), the pension nomination wins out.

One of the risks of relying on this type of SMSF deed is

that, as explained in this article, the pension documents
themselves may not provide a binding pension nomination.
Thus, the priority given to the pension nomination could itself
be subject to challenge, resulting in the BDBN taking priority.

We therefore recommend that members seeking to rely on a
reversionary pension nomination priority obtain confirmation
that their pension nominations are valid and effective if they
also have made a BDBN. Moreover, such members should
also obtain confirmation that their BDBNs are valid and
effective, as the reversionary nomination may undermine
what is in their BDBN.

Advisers should also request their client to have a

lawyer review and settle these documents so that they

are consistent with the client’s wills and estate plans. In
particular, advisers need to be aware when assisting clients
in relation to estate planning, including reversionary pension
nominations and BDBNSs, not to overstep the line if they start
providing legal services.

After many years of practical experience and assisting
numerous clients in SMSF succession planning and legal
disputes, DBA Lawyers generally recommends that an SMSF
deed should provide clear priority to the BDBN. There should
also be a conflict clause that provides certainty on what wins
out in the event that there is a conflict between a reversionary
pension nomination and a BDBN. Unfortunately, many SMSF
deeds allow these matters to remain “ripe” for disputes.

Practical implications
There are several practicable take-aways that advisers
should note.

First, pension documents alone are unlikely to implement an
enforceable reversionary pension.
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Second, if someone wants to implement an enforceable
automatically reversionary pension, regard must be had to
the wording of the SMSF deed, any BDBN and other related
documentation.

Third, make sure that the SMSF documentation is provided
by a quality supplier who has the relevant experience and
qualifications to ensure that the documents are valid and
effective (eg will the SMSF deed and pension documents
facilitate an enforceable automatically reversionary pension
that satisfies the criteria in TR 2013/57).

Finally, and most importantly, it is critical to determine

who will be controlling the SMSF on death. If someone
who wishes to frustrate the wishes of the deceased is
controlling the SMSF, regardless of whether there is binding
and effective documentation in place, the rightfully entitled
recipients might face a very difficult legal battle in obtaining
their entitlements.

Daniel Butler, CTA
Director
DBA Lawyers

Bryce Figot, CTA
Special Counsel
DBA Lawyers
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Tax Cases
by Michael Norbury, CTA, Norbury Lawyers

Eichmann and
storing on
vacant land

How much use of an asset is needed before
it becomes an active asset for the CGT small
business concessions?

This article discusses how much “use” must be made of an
asset before the small business concessions can apply to
that asset.

Facts

The Eichmann family trust had, for many years, run a
business of building, bricklaying and paving. Mr Eichmann
and his wife were directors and shareholders of the trustee
company and beneficiaries of the trust.

Mr Eichmann owned two adjoining parcels of land located
at Mooloolaba in Queensland. Both parcels were purchased
in 1997. Mr Eichmann’s family home was on one of the
parcels. The other parcel had two 4 metre x 3 metre sheds,
as well as a 2 metre high block wall and a gate to secure the
property.!

The usage of that parcel involved:?

— the two sheds were used for the storage of work tools,
equipment and materials;

— the open space on the parcel was used to store materials
that did not need to be stored under cover, including
bricks, blocks, pavers, mixers, wheelbarrows, drums,
scaffolding and iron;

— work vehicles and trailers were parked on the parcel;
— tools and items were collected on a daily basis; and

— in some cases, the parcel would be visited a number of
times a day in between jobs, depending on what each
job required.

The parcel was used mainly for storage, as work would be
done on work sites® but, on occasion, some preparatory
work was done at the parcel in a limited capacity. There was
no business signage on the parcel.

In October 2016, the parcel was sold for $935,000. The
business had an aggregated turnover of less than $2m
ayear.*

Mr Eichmann and his wife sought a public ruling to the effect
that the parcel of land which was sold was an “active asset”
within the meaning of that expression in s 152-40(1)(a) of

the Income Tax Assessment Act 1997 (Cth) (ITAA97). The
Commissioner ruled that the parcel was not an active asset.

Mr Eichmann sought review by the AAT. The AAT substituted
a decision, allowing Mr Eichmann’s objection in relation to the
private ruling, and determined that the parcel of land which
Mr Eichmann and his wife had owned was an “active asset”.®
The effect of that decision was that Mr Eichmann and his wife
would be entitled to a concession in relation to the amount of
capital gains tax payable on gains made by them on the sale
of the parcel.

The Commissioner appealed pursuant to s 44 of the
Administrative Appeals Tribunal Act 1975 (Cth) from the
tribunal’s decision to the Federal Court.

The issue

The case dealt with the small business relief found in

Div 1562 ITAA97. The court explained that, in the ordinary
course, where a gain had been made as a result of a CGT
event which occurred in respect of a non-depreciating
asset of a business, such as land or buildings, shares or
investments or intangible assets, the asset’s owner will
generally be liable for CGT. Division 152 was intended to
assist small businesses by creating an exception to the
general rule.

Section 152-1 ITAA97 provided:®

“To help small business, if the basic conditions for relief are satisfied,
capital gains can be reduced by the various concessions in this
Division. Those basic conditions are in Subdivision 152-A. Some of
the concessions have additional, specific conditions that must also be
satisfied.”

Subdivision 152-C ITAA97 provided for a 50% reduction

in CGT.# However, Subdiv 152-A ITAA97 imposed some

essential conditions for relief under Div 152. Section 152-5

identified the three basic conditions, two of which were

relevant in this case. They were:®

— the entity must be a CGT small business entity or a
partner in a partnership that is a CGT small business
entity, or the net value of assets that the entity and related
entities own must not exceed $6,000,000; and

— the CGT asset must be an active asset.

Here, the question in issue was whether the parcel of land
satisfied the “active asset” test. That test follows:’

“Section 152-35 Active asset test

(1) A CGT asset satisfies the active asset test if:

(@) you have owned the asset for 15 years or less and the asset
was an active asset of yours for a total of at least half of the
period specified in subsection (2); or

(b) you have owned the asset for more than 15 years and the
asset was an active asset of yours for a total of at least
7%2 years during the period specified in subsection (2).

(2)  The period:
(@) begins when you acquired the asset; and
(b) ends at the earlier of:
(iy the CGT event; and
(i) if the relevant business ceased to be carried on in the
12 months before that time or any longer period that the
Commissioner allows—the cessation of the business.
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Section 152-40(1) ITAA97 defined “active asset” as follows:8
“A CGT asset is an active asset at a time if, at that time:

(@) you own the asset (whether the asset is tangible or intangible)
and it is used, or held ready for use, in the course of carrying
on a *business that is carried on (whether alone or in
partnership) by:

(iiiy another entity that is *connected with you ...”

Consideration

The Commissioner identified what were said to be two
questions of law arising from the AAT’s decision. They were:°

— whether, for the purposes of the “active asset test” in
Subdiv 152-A, and on a proper construction of s 152-40(1)
[TAAQT:

— it is sufficient for the characterisation of the land as
an “active asset” to show that the land, owned by the
taxpayer, was used for the purposes of a business
carried on by an entity connected with the taxpayer
in a manner that was no more than non-trivial and not
insignificant; and

— the words “is used, or held ready for use, in the course
of carrying on a business” in s 152-40(1)(a) ITAA97 refer
to a use that is integral to the process or processes by
which the business is carried on; and

— whether the AAT exceeded its jurisdiction when it made
findings of fact that were neither found in, nor inferences
necessarily drawn from, the facts before it.

The parties agreed before the court that the central issue
concerned the application of the active asset test, it being
agreed that Mr Eichmann and his spouse otherwise satisfied
the requirements of s 152-35 ITAA97.1°

Parties’ arguments

The Commissioner submitted that, in order for an asset to
satisfy the “active asset” test, its use must be an integral
part of the relevant business. It was submitted that the
concession for small business had been a feature of the
CGT provisions since inception and the concept of an
“active asset” has been a feature of the scheme since 1997.
The Commissioner relied on the explanatory memorandum
at the time the provisions were introduced. However,
notwithstanding that speech and other arguments put

on behalf of the Commissioner, the court held that the
requirement that the asset was an “active asset” used, or
held ready for use, in the course of carrying on a business
remained an essential feature of the entitiement to a
concession."

Despite the expansion of the concession and the introduction
of the aggregation rules, the Commissioner submitted

that the “active asset” test had not been diluted since its
introduction in 1997."2

Mr Eichmann argued that the Commissioner’s submissions
effectively sought to read into the definition of “active asset”
in s 152-40(1) the additional requirement that the use of

the asset was integral to the carrying on of the business,
and such an exegesis was unwarranted. He referred to

the oft-cited principles of statutory construction to the

effect that the task begins and ends with the words of the
statute.”

Court’s analysis

While noting these principles, the court observed that it is
often the case that the words used in statutory provisions
are entirely free of either patent or latent ambiguity. This was
particularly so with phrases which have a chameleon-like
quality and which take their meaning from the context in
which they are used. The court concluded that, to overcome
that ambiguity and to give meaning to the words used,
reference may be made to the context in which the provision
was enacted. The court relied on FCT v Consolidated

Media Holdings Ltd,'* where the plurality of the High Court
emphasised this when their Honours said:™

This Court has stated on many occasions that the task of statutory
construction must begin with a consideration of the [statutory] text’
[Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue™®).

So must the task of statutory construction end. The statutory text must
be considered in its context. That context includes legislative history
and extrinsic materials. Understanding context has utility if, and in so
far as, it assists in fixing the meaning of the statutory text. Legislative
history and extrinsic materials cannot displace the meaning of the
statutory text. Nor is their examination an end in itself.”

The court held that the curial task was to construe the words
employed by the legislature in the context in which they had
been used. In this case, the history and context included the
long-established concessions on CGT which were granted
to small businesses in relation to active assets, being those
which were utilised in the course of carrying on a business.!”

The court noted that the asset under consideration was the
whole 16.16 hectares of the parcel of land owned by the
taxpayer. The taxpayer sought to reduce the gain arising on
the disposal of the whole of the land for the purposes of CGT,
even though only 10% of it was used for purposes related

to the business. The court relied on Council of the City of
Newcastle v Royal Newcastle Hospital® and noted that the
vacant land did not contribute to the business activities of
the company, but part of it was used merely for storage and
office facilities.”®

In Royal Newcastle Hospital, the Judicial Committee favoured
the view expressed by Taylor J in the High Court as to the
concept of “use”, where his Honour had said (at 515):?°

“The word ‘used’ is, of course, a word of wide import and its meaning
in any particular case will depend to a great extent upon the context
in which it is employed. The uses to which property of any description
may be put are manifold and what will constitute ‘use’ will depend

to a great extent upon the purpose for which it has been acquired

or created. Land, it may be said, is no exception and [the relevant
statutory provision] itself shows plainly enough that the ‘use’ of land
will vary with the purpose for which it has been acquired and to
which it has been devoted. ... But where an exemption is prescribed
by reference to use for a purpose or purposes it is sufficient, in my
opinion, if it be shown that the land in question has been wholly
devoted to that purpose even though, the fulfilment of the purpose does
not require the immediate physical use of every part of the land.”

The court held that the observations of Taylor J were
applicable to the definition of “active asset”. The purpose of
the definition was to identify those assets which were used
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in the carrying on of a business and, in respect of which,
gains made on their disposal would not be subject to the
full liability for CGT. There was nothing in the terms of the
legislation which suggested that a taxpayer ought to be
entitled to claim a CGT concession in respect of the gains
made on the disposal of an asset where only part of it had
been utilised in the carrying on of a business for the requisite
time. The intent of Subdiv 152-A was to afford relief to small
business operators by recognising that they frequently
utilise their own assets or those of associated entities for the
operation of their businesses and, where they have done so,
the CGT burden arising on the subsequent disposal of such
assets ought to be reduced.?!

Where it was claimed that an asset had been used in the
course of carrying on a business, such that the owner is
entitled to a CGT concession in relation to the gains made
on its disposal, it needs to be established that the whole,
or predominantly the whole, of the asset had been so used.
The characteristic of the asset which qualifies the gains
made on its disposal for a concession is its use in the
course of carrying on of a business. It would be an unusual
construction were the legislature to have intended that a
CGT concession would apply to all of the gains on the sale
of an asset where only a small portion of it had been so
used.?

The court found that there was insufficient material before it
to in fact expressly identify the extent to which the property
was used for purposes associated with Eichmann & Sons’
business. The size of the property was not identified, nor
was there any indication of the proportionate areas covered
by the sheds, used for storage areas, or used for car
parking.®

The court found that, while it could legitimately be said that
the words employed in the scheme facts to describe the
uses to which the land was put involved some ambiguity,
at face value, they could be taken as indicating that all

of the land was used for the identified purposes and no
others. There was nothing which raised an inference to the
contrary.?

The court found, however, that it was not sufficient that
the asset in question be used “in relation to0” the course
of carrying on a business or for purposes associated with
the business. The requirement of the definition of “active
asset” was that it be used “in the course of carrying on a
business”.?®

The court rejected the Commissioner’s submission that,

for the purposes of the “active asset” test, the asset’s use
must have some centrality to the business processes of the
relevant entity.

However, the court accepted that the expression “used in
the course of carrying on a business” required no more than
that the asset was used by an entity which was carrying on
a business. It was necessary that there was the existence
of a direct relationship between the use to which the asset
is put and the carrying on of the business. The requirement
that the asset be used “in” the carrying on of the business,
rather than merely “in the business” or of having some
relationship to the business, indicated that the use must be
in the activities of the business which are directed to the

gaining or production of assessable income. The asset must
be used in the ordinary and common flow of the business
transactions. The mere fact that there was a temporal
connection between the carrying on of the business and
the asset’s use is insufficient,?® and that is so even if there is
some other connection between the use and the business
which falls short of using the asset in the conducting of the
business activities.?”

In essence, in order for an asset to be used “in” the course
of carrying on a business, it is necessary for the use to
have a direct functional relevance to the carrying on of

the normal day-to-day activities of the business which

are directed to the gaining or production of assessable
income.2®

Here, there were no facts which disclosed that the
identified uses of the land were part of the business
activities of Eichmann & Sons directed to the gaining or
production of assessable income. The business of the
company was the provision of services in the nature of
construction, bricklaying and paving, and the activities
engaged in the course of that business would be those
directed to the securing and performing of those services.
To a large extent, that occurred on the work sites where
the services were provided.®

Conversely, the uses to which the land was put were
preparatory to the undertaking of activities in the ordinary
course of business. The property was used for the storage
of materials for use by the company when it engaged in its
business activities if those materials were required, but the
storage itself was not an activity in the ordinary course of
Eichmann & Sons’ business. While it may have been a use
of the land “in relation to” the carrying on of the business,
it was not, of itself, an activity in the course of carrying on
the business. There was no direct connection between
the uses and the business activities, and the uses had no
functional relevance to those activities. It followed that the
land was not “used, or held ready for use, in the course

of carrying on a business”, and the Commissioner was
correct to conclude that the land was not an active asset.°

Conclusion and comment

The court has drawn a very fine line between assets used in
a way which is preparatory to the conduct of activities in the
ordinary course of business and those used in the ordinary
course of business. In the context of a business described
by the court as the business of the provision of services

in the nature of construction, bricklaying and paving, and
the activities engaged in the course of that business would
be those directed to the securing and performing of those
services, it is difficult to see how the use of land for the
storage of materials and plant and equipment for use in that
business can be described as “preparatory”. Perhaps the
issue lies in the intermittent nature of the use of the site. If the
land had been used every day, could its use have been said
to be preparatory to the conduct of the business, and would
it not be used in the ordinary course?

Michael Norbury, CTA
Principal
Norbury Lawyers
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Alternative Assets Insights
by Luke Bugden and Nick Rogaris, PwC

Foreign
superannuation
funds and
sovereign immunity

LCR 2019/D4 provides welcome guidance from
the ATO on the new rules limiting concessions
available to foreign superannuation funds and
the newly codified rules for sovereign immunity.

On 4 December 2019, the ATO released LCR 2019/D4,
providing guidance on the new rules limiting concessions
available to foreign superannuation funds, and the newly
codified rules for sovereign immunity that were enacted
early last year.

The draft law companion ruling (LCR) provides guidance

on some of the new concepts and definitions. In particular,
the draft LCR contains guidance on the “influence test”
(which has relevance to both the exemption for foreign
superannuation funds and sovereign immunity) and guidance
on the following new terms and definitions relevant to the
sovereign immunity rules:

— sovereign entity group;

— return on public moneys;

— public financial entity and public non-financial entity; and
— “central banking activities” and “consular functions”.

While LCR 2019/D4 explains the Commissioner’s view on a
limited number of new concepts, there are still a number of
uncertainties and questions about the practical application of
these rules by the ATO. This may mean that some entities will
be required to seek private rulings from the ATO to confirm
their eligibility to apply the exemptions.

Comments on the draft LCR are due by 21 February 2020.

In detail

New rules were enacted in April 2019 by the Treasury Laws
Amendment (Making Sure Foreign Investors Pay Their Fair
Share of Tax in Australia and Other Measures) Act 2019

(the Act), which introduced additional eligibility conditions to
access the dividend and interest withholding tax exemption
applying to superannuation funds for foreign residents and a
newly codified regime for sovereign immunity. Subject to the
transitional rules, both of these measures apply to income
derived on or after 1 July 2019.

The eligibility conditions in the foreign superannuation fund
rules impose two additional requirements which must be
met by superannuation funds for foreign residents seeking
to be eligible for an exemption from withholding tax — the
portfolio interest test and the influence test. The new codified
sovereign immunity rules also introduce a portfolio interest
test and an influence test. However, the new sovereign
immunity rules impose these conditions on the “sovereign
entity group”, rather than just the investor. The sovereign
immunity rules also introduced additional restrictions on the
type of investment that could be held, the type of activities
that could be conducted by the investing entity, and the
sources and uses of the moneys for the investment.

LCR 2019/D4 explains the Commissioner’s view on a number
of these new concepts, which we discuss in further detail
below.

The influence test (applying to the foreign
superannuation fund and sovereign immunity rules)
LCR 2019/D4 provides that the influence tests introduced

in the foreign superannuation fund and sovereign immunity
rules are “almost identical”, identifying two sub-tests that
need to be considered by taxpayers. These are discussed
below.

Identity of decision-makers

LCR 2019/D4 indicates that the investor’s ability to determine
the identity of the decision-makers of the test entity is a
question of fact, and includes the mere right to make the
decision, without having to have exercised that right at any
time in the past or an intent to do so in the future.

The draft LCR provides that an indirect and direct right to
influence the identity of a decision-maker would be relevant
to this sub-test. The examples that follow highlight that it

is important to understand the rights that are available to
the investor in their own right, in addition to the rights that
they may have based on aggregate investment thresholds
with other investors under the constituent documents of the
investment entity.

In LCR 2019/D4, the Commissioner acknowledges that

the directors of a company usually make decisions on the
control and direction of a company’s operations. However,
the guidance provides that the class of persons who are
decision-makers needs to be considered more widely,

and is not restricted to directors. The class of persons
should include any person who has a role in the high-level
decision-making process or governance of a company

and could include a member of an advisory committee or
investment committee, where such a committee is required
to approve the director decisions. Where this is the case, this
may amount to influence.

The comments in the draft LCR make clear that the
satisfaction of this requirement requires a broad analysis of the
rights of the investors, potential rights of the investors under
the constituent documents of the investment entity, and any
direct or indirect ability to influence the control and direction

of the entity. The introduction of such an important concept

to underpin “influence” more generally was given very little
additional guidance, so we expect that this will be a matter for
which the ATO will need to provide further guidance.
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Helpfully, the ATO provides that irrevocably and
unconditionally waiving your rights to determine the identity
of those who make decisions by way of a legally enforceable
agreement indicates that you should not be “able” to
determine those who make the decisions for the purposes
of the influence test.

Influence through decision-makers

Relevant influence exists where a decision-maker of the
investment entity would be accustomed or obliged to act,
or might reasonably be expected to act, in accordance
with the directions, instructions or wishes of the investor.
LCR 2019/D4 provides that “the test for these purposes,
requires something more than mere coincidence, but does
not require control”.

The examples used by the Commissioner demonstrate

that the influence test may not be satisfied even where the
investor holds less than 10% of the interests in the investment
entity. A specific example is provided where an investor

has a representative on the advisory committee and the
board of the investment entity habitually complies with the
recommendations of the advisory committee, which indicates
that the investor does have the requisite level of influence to
fail the influence test.

As most of these advisory committees are in place for
investor protection, it will be important to understand how
the ATO will practically consider the role of the advisory
committee (or similar).

A similar concept of “sufficient influence” has recently been
considered by the Full Federal Court in FCT v BHP Billiton
Ltd." As this case is currently the subject of a High Court
appeal, we can expect that the Commissioner’s guidance
will continue to evolve (depending on the outcome of this
appeal).

Sovereign entity group

LCR 2019/D4 provides guidance on determining a sovereign
entity group. It is made clear that, given the various structures
and levels of government that exist in different countries,

a uniform approach cannot be provided for determining the
relevant different parts of a foreign country. The example in
the draft LCR provides that, in a scenario where a foreign
country has three levels of government — federal, state and
provincial — any sovereign entity of a specific state will be a
member of the sovereign entity group. However, sovereign
entities of other states or provinces within the same country
will not be grouped with such a sovereign entity group.

The draft LCR notes that the various structures and levels of
government globally mean that it is not possible to provide a
uniform approach to this definition, which has the result that
affected entities will need to engage further with the ATO.

Return on ...

Referring to para 4.37 of the explanatory memorandum to the
Bill that enacted the new rules, LCR 2019/D4 merely restates
that the return on a membership interest, debt interest or
non-share equity interest held by the sovereign entity in the
test entity (which is regarded as non-assessable non-exempt
income) will also include returns that are passed through

a managed investment trust (MIT), ie dividends (including
non-share dividends, interest and revenue gains arising on

the disposal of interest in the test entity). It also provides that
fund payments made by an MIT other than fund payments
attributable to non-concessional MIT income will also be
regarded as non-assessable, non-exempt income.

... public moneys

LCR 2019/D4 expresses the Commissioner’s view that
the phrase “public moneys” means moneys of a foreign
government (including tax revenue, and the proceeds
from the issue of government bonds and the privatisation
of assets) which are held for a public purpose and

which would be accounted for in the foreign government
(or part of a foreign government) equivalent to Australia’s
Consolidated Revenue Fund (ACRF). This seems to
require each sovereign country to consider its equivalence
to the ACRF, and forming a uniform approach to this is
challenging.

The examples in the draft LCR provide that public moneys
will include funds out of prior-year budget surpluses of the
foreign government, but will not include superannuation
funds administered by a foreign government for its
employees which are not equivalent to ACRF or the
moneys that are transferred out of ACRF equivalent fund

to such superannuation funds. The examples indicate

that, where a sovereign entity is also a pension fund, the
entity will not be funded solely by public moneys (where

it is funded by a combination of employee and employer
contributions). It follows that such entities would need to
consider their eligibility to the exemption to withholding tax
for superannuation funds for foreign residents instead of their
eligibility to sovereign immunity.

LCR 2019/D4 also indicates that the Commissioner’s initial
view is that public moneys will not include moneys obtained
by foreign governments by way of third-party debt funding.
With limited support as to how the ATO has come to this
conclusion, and in view of the comment that funds raised by
way of government bonds are public money, this comment
raises more questions than it answers and requires clarity
from the ATO. Sovereign entities will need to determine how
these comments apply to their circumstances.

Public financial entity and public non-financial
entity

Under the new provisions, a sovereign entity is only eligible
for sovereign immunity where it is neither a “public financial
entity” nor a “public non-financial entity”. The draft LCR
provides common examples of public financial entities
(including banks, deposit-taking financial corporations,
captive financial institutions, pension/superannuation funds,
insurance corporations and entities in the business of
investment management, share trading or money lending)
but provides limited additional guidance on what constitutes
a public non-financial entity.

While LCR 2019/D4 provides guidance on the meaning of
the term “principal” for the purposes of ascertaining the
principal activity of the sovereign entity, ie the entity’s chief
or foremost activity, the draft LCR does not currently include
guidance on what it means to “trade” in financial assets

and liabilities or to “operate commercially” in the financial
markets.
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“Central banking activities” and “consular
functions”

LCR 2019/D4 provides that the activities carried out by
Australia’s central bank provide a useful reference for the
purposes of determining whether a public financial entity
carries on central banking activities (which would exclude a
sovereign entity from the “public financial entity” definition).
Activities such as monetary policy development, issuing
national currency, acting as a custodian of international
reserves and providing banking services to government
will be considered as “central banking activities”. However,
a public financial entity that carries on both central banking
activities and non-central banking activities (for example,
commercial banking) will not be regarded as carrying on only
central banking activities.

The draft LCR also provides examples of consular functions,
namely, issuing passports and travel documents, helping
and assisting nationals, acting as a notary and civil registrar
and in capacities of a similar kind, certain functions of

an administrative nature, and transmitting judicial and
extrajudicial documents. Any income arising from such
functions will be regarded as non-assessable, non-exempt
income.

The takeaway

Foreign superannuation funds and sovereign entities should
consider LCR 2019/D4 in light of their current and proposed
investments, in particular noting:

— the satisfaction of the influence test requires a very broad
analysis of the rights of the investors, including potential
rights of the investors under the constituent documents of
the investment entity, and any direct or indirect ability to
influence the control and direction of the entity. It is also
not limited to the composition of the board of directors
but can extend to appointments to advisory or investment
committees;

— helpfully, the ATO provides that irrevocably and
unconditionally waiving rights to determine the identity of
those who make decisions by way of a legally enforceable
agreement indicates that you should not be “able” to
determine those who make the decisions for the purposes
of the influence test;

— where a sovereign entity is also a pension fund, that
entity will not be funded solely by public moneys (where
it is funded by a combination of employee and employer
contributions). It follows that such entities would need to
consider their eligibility to the withholding tax exemption
for foreign superannuation funds for foreign residents
instead of their eligibility to sovereign immunity;

— the draft LCR provides that the proceeds from the
issue of government bonds should be public moneys,
but sovereign entities that are funded with a mixture of
government moneys and external debt will not satisfy
the definition of a sovereign entity for the purposes of
the exemption. As both sources of funding are in effect
third-party debt sourced from private markets, further
clarity will need to be sought on this;

— based on the current definition of public moneys, it
appears that returns from existing investments that have

not been accounted for in the foreign government’s
ACRF will not form part of public moneys. Further
guidance will need to be sought to confirm whether
profits, for example, in a wholly-owned special purpose
vehicle, must be upstreamed to the sovereign entity and
re-invested to satisfy this requirement. Ultimately, this may
be driven by the sovereign entity’s own procedures as to
whether profits from investments automatically form part
of its budget/ACRF; and

— the definition of “public financial entity” in the law has been
drafted widely, but limited guidance has been provided in
the draft LCR. For example, it does not currently include
guidance on what it means to “trade” in financial assets
and liabilities, or to “operate commercially” in the financial
markets.

LCR 2019/D4 is welcome guidance from the ATO as it
explains the Commissioner’s view on a range of new
concepts. However, there are some issues that have not
been addressed, and questions remain about the practical
application of these rules and the positions that have

been taken by the ATO which were unexpected. If further
clarification is not provided in the finalised ruling, taxpayers
may be left in a similar position as they were prior to the
codification of these rules and continue to be required to
seek private rulings with the ATO to confirm their eligibility
to apply for the exemption.

Luke Bugden
Partner
PwC

Nick Rogaris
Partner
PwC

Reference
1 [2019] FCAFC 4.
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EVENTS CALENDAR

Events Calendar
March/April 2020

STATE / EVENT DATE CPD

The Tax Summit 2020 11/3/20 20
Young Tax Professionals — Toowoomba 18/3/20 S
Women in Tax Lunch — Brisbane 23/3/20 2
Tax Discussion Group — Gold Coast 25/3/20 2
2020 Agribusiness Intensive 2/4/20 13

South Australia

SA Tax Foundation Seminars 18/3/20 6
Essential Business Series — Session 1 25/3/20 1
SA Super Day 27/3/20 6.5
Tax Insights with Ron Jorgenson — Launceston 2/4/20 2.5
Tax Insights with Ron Jorgenson — Hobart 3/4/20 2.5
Breakfast Club — Melbourne 19/3/20 1.5
Breakfast Club — Geelong 20/3/20 1.5
Young Tax Professionals — Melbourne 20/3/20 1
Victorian Superannuation Intensive 26/3/20 6

Western Australia

Tax Updates Breakfast Series — Session 1 18/3/20 1.5
Corporate Tax Series — Individual Subscription 18/3/20 4
Corporate Tax Series — Company Subscription 18/3/20 4
WA Corporate Tax — Series 1 18/3/20 1
WA Superannuation Intensive 26/3/20 9.5

For information on upcoming events, visit taxinstitute.com.au/cpd.
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Federal Budget 2012-13 .................. 435

Federal Budget 2017-18
main residence CGT

eXeMPLON......coiiiiiiiiceceee 439
Federal Budget 2018-19 ....73, 201, 238
discretionary trust reform........ 297, 298
excepted trust income status ......... 435
significant global entities
definition
testamentary trusts .
vacant land deductions.. ..294
Federal Budget 2019-20.
Federal Budget 2020-21............... 288

Federal Court

tax agents, assistance at

hearings

Federal election 2019 ..

gifts/donations to candidates.....

timetable
Fettering........ccccocooiiiiiiiiie
Financial agreements

estate planning..........cccceeeeene 376, 377
Financial products

SMSF investment

strategies.........ccoviiviiiinn, 265, 266
Financial risk
arm’s length debt test..........ccoee. 219
Financial services advice
downsizer contributions.................. 214

Financial settlements

family law asset protection .....394-397
Fit and proper person test

taxagents ... 1
Fixed interest in trust holding......... 381
Fixed trusts

aggregating land interests

(SA)... ..256-257
Foreign controlled consolidated
groups
multinational tax avoidance............ 110
Foreign currency loans............ 170-173

Foreign exchange gains and losses
taxation, superannuation funds...... 199
Foreign income
Australian trusts.
penalty interest.
source concep
tax offsets ...
Foreign investments
CGT amendments................... 289, 290
foreign superannuation
funds ...
large superannuation fund
Foreign residents
capital gains from resident
trusts v 166, 167, 323, 324
CGT withholding, Commissioner’s
remedial power.... 360, 361
deceased estates..

- beneficiaries of ..

— legal personal representative....
definition
excluded...
investments, CGT

amendments .
life events test.
main residence CGT exemption

abolition........ccceeiiiiiis 439-443
non-real property dwellings............ 443
permanent place of abode..... 302-306

.5
167, 324
68, 169, 199, 291

source concept
terminal medical condition
Foreign source income
Australian trusts .........c..ccoeeiiiiinn 90
penalty interest
source concept....
Foreign superannuation fund
new eligibility conditions........ 454-456
Foreign trusts
distribution to resident
beneficiary ..., 433
Foreign vendors
withholding tax, property sales ...... 109
Forgiveness of
debts/loans.................... 170, 171, 233
France
digital services tax..
Franked distributions
received by trustee of trust..... 138-141
Franking credits
accessing through unit

..370

Fraud
conviction quashed.
on a power

Fringe benefits tax
Uber, proposed exemption............. 230

Fruiterers....

Future Fund

G
Gaming machine entitlements
capital or revenue

expenditure .......... 292, 293, 328-331
General administration powers
Commissioner of Taxation................ 57

General interest charge
tax dispute re remission.
General purpose financial

statements ... 392, 393
Gifts
to political candidates,
deductibility .......cooovviiiiiiiin 76-80
Gig economy reporting............ 191, 192
Globalisation
digitalisation of taxX..........ccccceeviiinns 56

minimum tax rate proposal.....369, 370
Going concern value
and goodwill.........coiiviiiii 29
Goods and services tax
creditable purpose, car
expenses...
hotel bookings in Australia,
offshore sales...........ccccceveveiinnn 110
intangibles
property decision tool.
supply of accommodation
tax bases
tax reform.......cocoeiiiiiiiii,
taxable payments annual

Uber tax issues.
Goods taken from stock for

private use...............c.oooeei 416
Goodwill
gaming machine
entitlement 329-331

valuation...
Government tenders
Graduality regime

VAT discount, Peru.........ccceevveeeiinnnnnnn 62
Grandchildren

testamentary trusts for...
Grandfathered assets

residential rental property

investments ... 75

H
Harmonisation of tax

multinational corporations ...... 365-371
Healthcare industry

payroll tax....
Henry review.

High wealth individuals ................... 182
Highly visible mobile strike

Holding companies ..
Holding costs
land ..o 204
Holding deposits
residential rental property
investments ... 74
Home office expenses
creditable purpose car
EXPENSES wvvevveeiiriiiiieiireeineins 416, 417
Hotel and land sale
aggregated dutiable

transactions..........c..ccovviennnn, 45-47
Hotel bookings in Australia
multinational tax avoidance ............ 110

Hotel industry
gaming machine
entitlements.......... 292, 293, 328-331
Housing affordability measures
downsizer contributions...........211-214
foreign investment
amendments .. .289, 290
main residence CGT exemption .....439
|
lllegal economy
“In Australia” condition
deductible gift recipients ................ 350
In-house assets
SMSF investment via ...... 142, 209, 210
In-house facilitation
ATO .ot 135, 136
In specie contributions
downsizer contributions...
Inactive companies

with retained profits .........cccccccevieis "
Income of trust estate

franked distributions............... 138-141
Income or capital expenditure

medical practices............cc...... 351, 352

Income splitting
amended assessment
unearned income of minors....238-240

Income tax
deceased estates.
tax bases.

Income tax gaps
ATO identification of .......cccccceiiine 182

Indemnified VAT receivable
tax indemnities, Peru....

Independent candidates
political, deductibility of gifts ...... 77-79

Indirect tax zone

Individual taxpayers
whether residents of
Australia....
Influence test.. .
Informal economy ............ccccooceenn 182
Information disclosure
deceased estates....
protected information.
tax debts
Information-gathering
common reporting standard........... 191
evidence for tax disputes....
legal professional privilege .
tax debt disclosures ....... 109, 164, 192
Information technology services
taxable payments reporting
SYSteM i 57, 187-189
Inheritances — see Succession
and estate planning
Innovation
Israel’s knowledge-based
€CONOMY ..ot 233
Innovation and Science Australia
R&D disputes ......cccoovviriveiieiiiiinen 124
Innovation test
tax incentives ... 66
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Input tax credits...........cccccuenn. 416, 417
Inspector-General of Taxation

collectable debt levels .

tax debt disclosures ....

tax profession report .......cccoeevviiiiinns
Inspector-General of Taxation and
Taxation Ombudsman

deceased estate administration......290
Instant asset write-off

medium businesses..

small business entities.
Insurance

SMSF investment strategies ...265, 266
Intangible assets

schemes relating to...........cceceie 47
Intangibles
GST it 235

Integrity measures
government procurement ..
non-concessional MIT

income..
superannuation guarantee.
tax avoidance
testamentary trusts
— excepted trust income

- reforms..
vacant land deduction
changes........ 113, 203, 204, 289, 294
Intellectual property
and goodwill, valuation ..................... 29
Interest deductibility
trust distributions, unrealised

GAINS e 429, 430
Intergenerational wealth

transfer ... 372, 431
Interlocutory application

McKenzie friend ........c.cccccevnee 268-270

International tax agreements —
see Double tax agreements
Interposed companies
market value ratios, CGT roll-over

relief .o 252, 253
Interposed entity provisions
Div 7Aloan ..o 111

Investigation services
taxable payments reporting

SYSteM v 57, 187, 188
Investment
SMSF strategies..........cccovvuennne 265, 266
start-up companies, tax
incentives ..........cocoeeviecinnnn, 66-68
taxation, superannuation
FUNAS v 198, 199
unit trusts, SMSFs investing
Vi s 142, 143, 209, 210
Israel

Australia—Israel DTA
Issue estoppel ..

J
Joint appointors of trusts............... 264
Joint tenants

deceased estates............ 308, 311, 312

Judicial review
administrative review

distinCtion ... 303
Junior exploration companies
ASX listed, losses........cccevveenne 174177
Justified trust program
large superannuation funds............ 197

L
Labour costs
employees, deductibility .
Labour underpayments ...
Land — see also Vacant land
active asset test.....3563-355, 450-452
property development

MEASUrES.......oovviiiieiiieiii 203-208
savings/building funded by
l0@N. ..o 206

used for carrying on a

business.............. 353-355, 451, 452
used in business rather than

enterprise ........covvevveiiiiiiiis 207

Land banking...........cccccceeeiiiiiiinns 1138

Land contract
aggregated dutiable

transactions..........cccccceiiiinne 45-47
Land rich ratio
goodwill valuation ...................... 27-30
Land tax

aggregation changes (SA)....... 254-260
primary production land

Land Titles Office

Landowners
land tax (SA).

Lease, hire or license

vacant land........ccccceeeeeiiniin, 295, 296
Leased residential properties

negative gearing...........ccocooeeenne 73-75
Leasing activities

COMPANIES ... 12
Legal advice privilege........................ 21

Legal personal representatives
deceased estates
— LPRis a foreign resident.......... 433
— probate applications
— tax liabilities .
Legal professional privilege
ATO requirements ..........ccocceveieennnn. 4
claiming
Commissioner’s powers .
professional advisers
tax disputes .
WAIVET ..o
Legislative instruments
Commissioner’s remedial

POWEN ..ovviiiiiiiiiiiiiiee i 360, 361
Life estates ..........ccccooeiiiiiis 436
Life eventstest...............ccocoins 440
Life interests

deceased estates................... 314-316
Lifetenants.............ccccoeiiiis 436
Liquidation

deceased estates, sale of

shares........cocovviiiiiiis 431, 432
Litigation privilege ................cccceet 21
Loan agreements

penalty interest.........cccoovviviiiiien, 5

Loans — see also Debt/equity rules

downsizer contribution:
foreign currency ...
trust distributions, unrealised

Loss recoupment rules
Losses
ASX listed junior exploration
COMPANIES ... 174177
foreign currency,
deductibility
vacant land deductions
Luxury car taX...........ccooeiiennn

M
Main residence
downsizer contribution............. 211-214
Main residence CGT exemption
adjacent land .. ..8-10

bushfire relief
choices, timing issues.
deceased estates......58, 312-314, 443
disposal of dwelling
— discretionary trust....
— from deceased estate .
downsizer contributions..........
foreign investment
amendments
foreign residents, abolition.
ownership of residence
pre-CGT dwellings

right of occupancy ..
tax dispute, evidenc .
Managed investment trusts

non-concessional income......... 99, 100
residential rental property
investments ... 74
Margin scheme
sale of developed land..........cccccooe.. 59
Market value
definition ..252

goodwill
ratios, CGT roll-over relief.
Market value discounts .
Marriage breakdown — see
Relationship breakdown
Maximum net asset value test........ 352

McKenzie friend ....................... 268-270
Meal allowances
overtime, reasonable amounts........ 110

Medical practices
capital or income

expenditure ........coevvvveiiineenns 351, 352

payroll taX......cccceevriiiriieiene 248-251
Medium businesses

instant asset write-off ....................... 13

Member Profile
Joshua Cardwell ..........ccoeeivinnnnns
Leanne Connor.
Rhys Cormick....
Amanda Donald
Jacquii Reeves..
Kyriacos Savvas
Paul Sokolowski...
Mere right of occupancy
deceased estates..............ccceceiine 436
Minimum interests rule
ASX listed junior exploration

COMPANIES.....cvrieiiiiiieicieiee 177

Minors
testamentary trusts....... 238-240, 349,
374, 433-435

Mixed businesses ...........c...ccccoeene

Mobile strike teams..

Money laundering ....

Motor vehicle expenses
creditable purpose..

Multinational corporations
consumer-facing ...........cc..... 365, 368
corporate tax,

harmonisation 365-371
digitalised.......... 365, 366
minimum tax rate proposal 369, 370

significant global entities
definition......ccccvveiiiiiicnine, 392, 393
Multinational tax avoidance
foreign controlled consolidated

hotel bookings in Australia
luxury cars, refurbished .
thin capitalisation .
Multiple entry consolidated groups

reporting obligations...................... 188
N
National Innovation and Science
Agenda.........cocooiiiiii 66

Natural disasters

relief payments, tax exemption....... 349

tax issues. ..421, 422
Negative gearing

restrictions ..., 73-75
Negligible test

Commissioner’s remedial

POWET i 360, 361
New residential premises
available for rent...........cccccoeiiiiiinns 74

New South Wales
aggregated dutiable

transactions..........c.occvvienin, 45-47
New taxing right
rules for multinationals.................... 366
New Zealand
tax debt disclosures ..........c.cccoe. 164

Non-arm’s length arrangements
intangible assets ..........cccoeeciiiiins 417

Non-arm’s length income
superannuation....... 233, 234, 325, 326

Non-compliant payments

deductions..... .183-186
Non-concessional MIT income
ATO guidance .......c.cccoveeeveneins 99, 100
Non-geared unit trusts
SMSF investment via .............. 142, 143
Non-real property dwellings
foreign residents ........cccccoeeeiiiinn 443
Non-residents — see Foreign
residents
Not inconsistent test
Commissioner’s remedial
POWEN i 360
o
Occupancy
mere right of ..., 436
OECD
multinational taxation
harmonisation plan................ 365-371
Older Australians
redundancy payments .................... 233
One hundred-and-eighty-three-day
test .. 291, 292, 302, 305
One hundred-point innovation
test ... 66
Onus of proof
excessive assessment............. 111, 112

margin scheme
share farming agreement.
tax disputes with

CommIsSIONer ........ccccvveriiinn 84-88
Optometrist practices
payroll taX......ccoveiiiiiiiiiins 248-251
Ordinary time earnings
superannuation guarantee.......... 92, 93
Oslo manual

principles-based innovation test....... 67
Overtime meal allowances
reasonable amounts ....................... 110
Ownership
ASX listed junior exploration
companies...
Ownership interest
CGT main residence
exemption..... 59, 60, 95-97, 440, 441

P

Parliament elections — see Elections

Parliamentary scrutiny
Commissioner’s remedial

POWET i 360
Partnerships
personal services income............... 167
residential rental property
investments ...

tax avoidance .
“Payable” defined ........................ 63, 64

PAYG withholding
employer obligations....... 118, 119, 190

voluntary disclosure................ 184, 185
Payroll tax

medical practices.........cceeunnn 248-251
Penalties

foreign currency loans ..
phoenixing offences
significant global

71,173

entities .....coviviicns 189, 392, 393
superannuation early release
SChemMEeS.......cccvviviiiicin, 388-391

superannuation guarantee rules....... 93
tax scheme promoters, R&D

incentives ..o, 130-132
Penalty interest
loan agreements .........ccccceviiiiiciens 5

Pension tax bonus

large superannuation funds....199, 200
Pensions

FEVErSIONArY ..covvvvviieieeiieieens 447-449
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Permanent place of abode
whether resident of
Australia........c..cooo... 6, 7, 90, 302-306
Personal income tax cuts ............... 348
Personal marginal tax brackets ....... 56
Personal services income
black economy measures............... 191
results test.... ....167, 2156-217
unrelated clients

test.. ..167, 168, 215-217
Peru
tax indemnities, VAT.
Phoenixing ...109, 181, 182

Place of abode — see Permanent
place of abode
Political candidates
deductibility of gifts to..
deductibility of outlays ....
Portfolio interest test
Pre-nuptial agreements...
Prepaid expenses
deductions, small business
entities ..o 12
Primary producers
Disaster Recovery Funding
Arrangements
Primary production land
land tax (Vic) c.oovovvvveieireiens 144-146
vacant land deduction
EXCIUSION c.vveeviiiiiccieeiee 295, 296
Principles-based innovation

76-80
.80-82
. 454-456

Private companies
market value ratios, CGT roll-over

UPE sub-trust arrangements........... 58
Privilege — see Legal professional
privilege
Probate
deceased estates.................. 308, 309
Professional conduct
tax professionals........cccceeeviiiiinns 232
Professional development
Tax Institute members ............c.oceeee 3
Professional indemnity
insurance...

Professional services
taxable payments reporting

SYSTEM cviiiiicc e 188, 189
Promoters of tax exploitation
schemes
R&D disputes.........cccccvvviveins 130-132
Property

assessable income from, minors....239
Property decision tool

GST s 6
Property development
deceased estate, income tax......... 309
substantial and permanent
Structures ..o 203-208

Property investment
companies carrying on a

DUSINESS ..o 12
non-residents, CGT
amendments ........ccceeeeeenenns 289, 290

Property investment companies ...... 12
Property sales
foreign vendors, withholding tax..... 109
Property settlement
ownership of residence
Protected information......
disclosure, deceased

estatesS....cccccvviiiiiiiiieee e 361, 417
Public financial entity ............. 455, 456
Public interest

legal professional privilege................ 20
tax agent registration, cancellation.....6
Public moneys.............ccccociiis 455
Public non-financial entity ..... 455, 456
Public policy
statutory officer decisions,
reliance oN.........cococeviciiiiiiis 37

Public trading trust .......................... 352
Public unit trusts
residential rental property
investments ..o 74
R
Rates of tax
land tax (SA)

R&D

innovation test. ...66

tax incentive disputes............. 124-133
Real property

deceased estates................... 307-317

Reasonable amounts
travel and overtime meal
allowances.........c..ccovvviiiciiiciins 110
Reasonable care
foreign currency loans
Reasonable test
Commissioner’s remedial

POWET e 360
Reconstruction arrangements
transfer pricing........ccccvecveeen. 332-334

Record-keeping
highly visible mobile strike teams ... 119
modernisation
R&D tax incentives...
transfer pricing

.128, 129, 132
....235

vacant land deductions ....295
Redundancy payments ....233
Refinancing principle... ...430
Reforms
Henry review ... 348
land tax, aggregation changes
[ T 254-260
Registered charities
community Sheds ........cccceeerinnins 416
Related corporations
aggregating land interests
(SA) i 255, 259
Related entities ... 208
Related party financing
cross-border debt................... 148-150
Related party test
residential rental property
investments ..., 74
Related party transfers
downsizer contributions.......... 213, 214

Related unit trusts
SMSF investment via ...... 142, 209, 210

Relating to holding land ................ 114
Relationship breakdown
CGT roll-overs..........cceueuenene 376, 377
family law asset
protection

ownership of residence

SMSF death benefits ... 448
Relevant contracts

medical practices, payroll

Xt 248-250

Relieving discretion

Div 7A amalgamated loan..
Remainder interests

deceased estates.................... 314-316
Remedial power of
Commissioner........................ 359-363
Renovation
residential rental property,
UNOCCUPIEA ..o 75

Rent from land investment
concessional MIT income..
Rental properties
residential
— negative gearing
— non-commercial losses..
Replacement assets
bushfire relief...........c.ccocoeiiiis 422
Reporting obligations
black economy
MEASUIeS....cceeeevirrveeeenns 119, 187-189

..207

courier, cleaning and other
SEIVICES ..o
downsizer contribution
margin scheme ...
sharing economy .
significant global entities .
Res judicata............c.ccoeiiiins
Resettlement
trust deed variations ............c.......... 445
Residence — see also Main
residence CGT exemption
deceased estates, sale of
shares
Residence tests..
Residency
backpacker test case.............. 291, 292
corporations, Board of Taxation
review
of individuals .
of trusts, central management
and control ... 90, 91
Resident of Australia
deceased estates, sale of

shares........ccccoeviiiiiiccn, 431, 432
permanent place of
abode. .6, 7,90, 302-306
trusts.... 90, 91
Residential premises
deduction of holding costs ............. 207

supply of accommodation,

vacant land deduction ...

Residential rental properties
negative gearing...........ccccceeevennn
non-commercial losses

Restaurants

Restructure roll-overs
safe harbour rule............c........ 377-379
trusts avoiding CGT .......ccccvevivinns 290

Results test
personal services

income ..167, 215-217
Retirement
CGT small business retirement
relief.....ccooii 420
Retrospectivity
main residence CGT exemption .....443
tax legislation ........cocoevveveiciininns 162
Return of capital
arm’s length debt test..................... 219

Revenue or capital expenditure
gaming machine
entitlements.......... 292, 293, 328-331
medical practices.... ...351, 352
Reversionary pensions............447-449
Road freight services
taxable payments reporting
SYSteM i 57,187, 188
Roll-over relief — see CGT
roll-over relief
Royal Commission
superannuation funds..........c.cc.c.c... 200
Rural Fire Service volunteers ......... 349
Rural properties
building replacement, bushfire
relief......ccooooiiiii 422

S
Safe harbour rule
arm’s length debt test

quidelines ........ccoovvvviviieens 218, 219
main residence exemption,

deceased estates.................. 151, 152
small business restructure
relief......ccccooiiiiii 377-379

Salary and wages
compulsory payment to bank
account
derivation of income
ordinary time earnings,

relationship with ..o 92, 93
Salary sacrifice
integrity measures...........ccoccevinnn 109

superannuation guarantee

Sale of land and business
aggregated dutiable
transactions............cccovvienin 45-47
Sale of shares
small business CGT

CONcessions ... . 241-243

Same business test.................cocei 5
ASX listed junior exploration

COMPANIES....coiiiiiiiiiieiiceiee s 174

Same share same interest rule
ASX listed junior exploration
COMPANIES ... 176
Savings provisions
ASX listed junior exploration
COMPANIES.....cviiiiiiiiicieieeee 177
Security services
taxable payments reporting
SYSEEM oo 57,187, 188
Self-managed superannuation funds
advisers giving unlawful

downsizer contributions...
executor conflicts of interest....... 41-44
investing via unit

trusts .. 142, 143, 209, 210
investment strategies.............. 265, 266
non-arm'’s length

INCOME..uvvveeeiiiieiiiiienn 234, 325, 326
residential rental property

investments

reversionary pensions
Separation of powers

Commissioner’s remedial power ....362
Sham transactions

conviction quashed

political gifts/donations.
Share farming agreement

primary production land.......... 144-146
Share investment companies........... 12
Shareholders

market value ratios, CGT roll-over

58, 59
...80

relief .o 252, 253
Shares
market value ratios, CGT roll-over
relief. .., 252, 253
maximum net asset value test........ 352
purchase of, Peruvian copper
MINE...oiiiiiiii 61-65
sale of
— deceased estates............. 431, 432
- small business CGT
CONCESSIONS ..o 241-243
Sharing economy
reporting........cccoeeviviiiieeenn, 190-192

Significant global entities
expanding definition
penalties, TPRS breach

Similar business test
ASX listed junior exploration

COMPANIES..cvvveireirireerieeiresieeaieens 174
Simplified record-keeping .............. 235
Single touch payroll

employer obligations............... 93, 119,
189, 190

Small business CGT concessions
active asset test.....363-355, 4560-452
choices, timing issues.
deceased estates.
partnerships.....
retirement relief
sale of shares in

businesses ........c.ccevccnin, 241-243
vacant land............ccovveiiniinin, 289

Small business entities
instant asset write-off
tax concessions .

Small business entity turnover

Small business restructures
Commissioner’s remedial power ....361
safe harbour rule..................... 377-379
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Small Business Taxation Division
Administrative Appeals Tribunal...... 137
Small businesses
Disaster Recovery Funding

Arrangements........ccooveeeieiiiennns 374
sale of shares, CGT
CONCESSIONS ....vovviciriciiis 241-243

single touch payroll transitional
relief...
tax compensation claims
tax gaps
Source concept
non-resident beneficiaries .
residency of trust
South Australia
land tax, aggregation
changes
Sovereign immunity rules
influence test...........ccccoenn 454-456
Stamp duty
deceased estates.................... 312, 316
SMSFs, investment via unit

Stapled structures
non-concessional MIT
INCOME....ooiiiiiiiiccs 99, 100
Start-up companies
R&D tax incentive
disputes
tax incentives .
Statutory notices............ccccccoiiin 319
Stay of proceedings
tax agent registration,

cancellation ..o, 6
Streaming of franked
distributions ... 140

Structured arrangements
taxation, superannuation funds...... 198
Sub-trust arrangements

Div 7A, UPES ..o 58
Subjective intention
primary production land.......... 144146
Substantial and permanent
structures ...................... 114, 203-208,
294, 295

Substantial continuity of ownership
ASX listed junior exploration

COMPANIES....vviviiriiieeiiiiiiianns 175, 176
Substantive permanent
building/structure...................coce. 74

Succession and estate planning
— see also Deceased estates
appointors of trusts,

POWEIS....ooiiiiiiiiiiiceicecies 263, 264
asset revaluation reserve
strategies ..427-430

..271-274

discretionary trust powers.
estate administration....
excepted trust income.
family law
— asset protection . ..394-397
— CGT roll-overs.
main residence exemption,
pre-CGT dwellings
real property issues
safe harbour rule.... .
SMSFs, executor conflicts of
interest.......ccooovviviiiiiiiis 41-44
testamentary trusts...
— grandchildren
trust splitting ...
trust vesting ...
Successor fund transfers
large superannuation funds.... 196, 197
Superannuation
CGT small business retirement

211-214
. 388-391
196201

downsizer contributions..
early release schemes .
large fund issues
non-arm'’s length

income......ccouveeen. 233, 234, 325, 326
salary sacrifice integrity

measures
Tax Institute submission .

Superannuation death benefits
SMSFs, executor conflicts of

INtErest....coovviiiciiiice 41-44
Superannuation funds
event-based reporting.................. 196

foreign, new eligibility

conditions
justified trust program.
Royal Commission
successor fund transfers
tax risk management ..
taxation of investments .
third-party data........cccceceernne

Superannuation guarantee

employer obligations
salary sacrifice contributions.......... 289

single touch payroll................... 93, 119
Supply of accommodation

GST ot 350, 351
Supporting R&D activities............... 125

Surveillance services
taxable payments reporting
SYSteM oo 57, 187,188

Takeaway food shops..................... 416
Tax administration — see
Administration
Tax advisers
SMSF investment
strategies ... 265, 266

superannuation advice ....384
trusted adviser status . ...347
Tax Agent Program .......... 179, 244, 245

Tax agent services....
definition
independent review..

Tax agents
Federal Court hearing,

assistance
fit and proper person test
provision of legal advice .
registration cancellation..
registration requirements

Tax avoidance

integrity measures.............ccooveeeene. 109
Tax Avoidance Taskforce................. 109
Tax brackets

personal marginal ...........c.c.ooeeennns 56
Tax compensation claims

small business .......cccceevvviiiiieinns 289

Tax compliance
black economy

Measures................ 118, 119, 181-192
large superannuation
funds ... ..199, 200

Tax concessions
minors, testamentary trust
income.......... 238-240, 349, 374-376,
431, 434, 435
natural disasters......................
partnerships......ccccceeeviiiieicn,
sale of shares in businesses.
small business entities

Tax consolidated groups

reporting obligations...........ccccceee. 188
Tax credits

VAT, PEIU...cuvviiiiiiieececee e 62
Tax debts

disclosures to credit reporting

bureaus .. ..109, 164, 192, 289
Federal Court, tax agent as
advocate.........ccoeeeeiiiiiis 268-270
general interest charge................ 31-39
Tax disputes
ATO

- in-house facilitation
— reliability of evidence
Commissioners of Taxation
— onus of proof..
— settling
general interest charge ...
legal professional privilege.

R&D tax incentives.................. 124-133
Small Business Taxation
Division
transfer pricing 332-334, 367
Tax exemptions — see Exemptions
Tax gaps
ATO identification of .........ccccccceins 182
Tax incentives
early stage innovation
companies.

Tax indemnities

VAT, Peru....ccociiiiiiiiiiiicis 61-65
Tax integrity rules

corporate residency.......coceveeeiienns 166
Tax liabilities

legal personal

representatives............cccceeee. 431-436

Tax losses — see Losses
Tax offences

conviction quashed...........cccccou.. 58, 59
Tax offsets

early stage innovation

COMPANIES ... 66, 67
foreign income .............. 168, 169, 199
franked distributions received

by trustee.........ccccovviiiiiin 138-141

Tax policy development
Tax Institute submission to

FEVIBW ... 108
Tax Practitioners
Board . .2, 6,111, 384, 412

ATO, independence from
CPD compliance
independent review.

Tax professionals..
accountants’ concessio
administrative and judicial review

distinction
CPD compliance..
CPE requirements
definition
legal professional privilege
professional conduct
proposed reforms to regulation .
qualifications and experience....
tax agent services regime
FEVIBW ... 54, 56
Tax residence — see Resident of
Australia

Tax risK.....coovviiiiiiic 162

large superannuation
fuNds .o 197, 198

Tax treaties — see Double tax

agreements

Taxable payments reporting

system
annual report
black economy measures.
Commissioner’s power to exempt

entities ... 57
courier, cleaning and other
services .57, 187-189

definition of service.
Taxable wages
medical practices
“Taxation law” defined
Taxation Ombudsman — see
Inspector-General of Taxation
Temporary absence

rule ... 421, 441, 442
Temporary residents
capital gains.......ccooceevvviieiiis 166

Ten per cent test
ASX listed junior exploration
COMPANIES ..o 176
Tenants in common
deceased estates, property....
Terminal medical condition
foreign residents
Test case litigation program ...

Testamentary trusts
asset protection ........cccceeeinn
assets transferred to
CGT reliefs ...........
family trusts distributing to

grandchildren

life estates .. ..436
minors .... 238-240, 349, 374, 434, 435
reforms ... 297, 298

The Tax Institute
2019 Corporate Tax Adviser of
the Year Award
- Joshua Cardwell......................... 16
ATLOO1 CTA1 Foundations Dux
Award, study period 1, 2019
— Caitlin McKenna..........c.coves 120
ATLOO1 CTA1 Foundations Dux
Award, study period 2, 2018
— Ross Heard .......c.ccooovviiiiiinns 14
ATLOO1 CTA1 Foundations Dux
Award, study period 2, 2019
— Clare Pendlebury....
ATLO02 Commercial Law 1 Dux
Award, study period 2, 2018
— Antonio Marandola..................... 15
ATLO02 Commercial Law 1 Dux
Award, study period 3, 2018
— Michael Mangion................c..... 69
ATLO02 Commercial Law 1 and
ATLO06 Commercial Law 3 Dux
Award, study period 1, 2019
— Daniel Vucetic.........c.ccoovoviiins 245
ATLO03 CTA2A Advanced Dux
Award, study period 1, 2019
— Jason Hawe .. .120, 121
ATLO03 CTA2A Advanced Dux
Award, study period 2, 2018
— Georgiena Ryan ...........cccccevis 16
ATLO03 CTA2A Advanced Dux
Award, study period 3, 2018
- Jenna Podolczak...........cccc... 69
ATLO04 CTA2B Advanced Dux
Award, study period 1, 2018
— Nicola Bird........ccccceoeviiiiiinncnns 14
ATLOO4 CTA2B Advanced Dux
Award, study period 2, 2018
— Gabriele Lanzara............c.cc..... 244
ATLO04 CTA2B Advanced Dux
Award, study period 3, 2018
— Adéle Coetzee........cccovvviiennns 70
ATLO04 CTA2B Advanced Dux
Award, study period 2, 2019
— Uphar Chhabra..........c..ccceeeuen. 299
ATLO05 Commercial Law 2 and
ATLO06 Commercial Law 3 Dux
Award, study period 1, 2019
— Hannah Edwards.... 244, 245
ATLOO5 Commercial Law 2 Dux
Award, study period 3, 2018
— Zhien (Marco) Zhou.................... 70
ATLO06 Commercial Law 3 Dux
Award, study period 2, 2019
— Widyawati Utomo............. 423, 424
ATLO09 Corporate Tax Dux
Award, study period 2, 2019
— Chris Harris
change at the Institute ..
CPD compliance..
member portal
members, importance of
participation
membership benefits.
mentoring program
professional development
Speakers Academy.........cccceeveienne
submissions
- Australian Public Service

— FBT exemption to Uber rides...230
— federal Budget 2020-21 ..288

- to ATO ...
— to Australian Treasury
288, 348, 415
- to Senate Economics
Legislation Commission........... 164
- to Tax Practitioners
Board.......ccocooviiiiiinnn 54, 56, 232
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Tax Adviser of the Year Awards

Tax Agent Program ..
Tax Policy and Advocacy

team ..o 3, 55, 163, 230, 287

Tax Summit 2020........... 230, 231, 286,

287, 346, 347, 412, 413

.107, 346

..230, 231, 287, 356

179, 244, 245

volunteers.

women in ta;
Thin capitalisation

arm’s length debt test

quidelines .......ccevveveieiiinns 218-220
debt deduction, meaning........ 149, 150
multinational tax avoidance............. 110

Third-party data
large superannuation

FUNS oo 197, 198
Timing issues
CGT choices .419, 420

vacant land deductions
Tourism operators
redundancy payments .................... 233
Tracing rules
ASX listed junior exploration
COMPANIES......oooviiiiiriiiiiins 175,177
Trading stock
goods taken for private use............. 416
Transfer pricing
arm’s length debt test........ccoee 218
debt/equity rule
interaction..
disputes
intangible assets...
record-keeping
tax disputes ....
taxation harmonisation

plan....ii, 365-371
Transparency
beneficial ownership .........cccccoves 190
Travel allowances
reasonable amounts ....................... 110

Trust beneficiaries
franked distributions received

DY vt 138-141
Trust deeds
appointors ... 263, 264

changing appointors
distribution resolutions.
interpretation
power to appoint unrealised

444, 445
417, 418

public trading trust

variation power amending .............. 445
Trust distributions

unrealised capital gains........... 427-430
Trust estates

unearned income of minors............ 238

Trust income
default assessments....
distribution resolutions.
versus net iNCoOMe.......ccevvveiivenee.
tax concessions for minors
349, 374-376, 434, 435

Trust splitting
estate planning...
Trust vesting
estate planning...
Trustees
fettering.....
foreign currency loans .
power to appoint
themselves
powers of ... .
Trusts — see also Discretionar
trusts; Family trusts; Unit trusts
aggregating land interests

.378, 374

...372, 373, 377

.447, 448
. 170173

(SA) i 255-259
anti-avoidance rule..............ccocoove 289
asset revaluation reserve

strategies.....cocovvvveveiiiiiens 427-430
CGT avoidance, restructure

rOll=OVET ..o 290
deceased estates, property........... 308

foreign resident capital

franked distributions received
by trustee.
non-resident beneficiaries .
public trading trust
residency rules
residential rental property
investments .......cocveeeecveeeieinnnns 73,74
Turnover threshold test
taxable payments reporting

SYSTEM .t 57
U
Uber tax issues.............cccoceeeniinnn 230
Unconscionable
conduct 273, 376, 377

Undue influence .
Unearned income of

376, 377

MiNOrS ......cccccceeennn. 238-240, 349, 431
Unit trust scheme..................... 256, 257
Unit trusts

accessing franking credits
Nt 380-383
aggregating land interests
(SA)
residency.
residential rental property
investments ... 74
SMSFs investing via............... 142, 143,
209, 210
United Kingdom
Australia—UK DTA.......c.ccvevene. 291, 292
United States
Australia=US DTA.......cccccvviviinne 169
digital services tax levied on
US corporations ........cccceeeevciinnns 370
Unlawful advice
SMSF advisers........ccccocevenene. 384-387
Unpaid present entitlements
Div 7A sub-trust arrangements. 58

trust asset revaluation
Unrealised capital gains

trust distributions.................... 427-430
Unrecorded economy...................... 182
Unrelated clients test

personal services

income........ccooevune 167, 168, 2156-217

Unreported economy...

Usual place of abode... . 302-306
Vv
Vacancy
involuntary evacuation/significant
damage .
pre-sale... .
significant renovation/expansion
PhaSE. .o 205
Vacancy periods
residential rental properties.............. 75
Vacant land — see also Land
amendments..........o...... 109, 113, 162,
203, 289, 294
carrying on a business............ 113, 115,

295, 296, 354, 450-452
deduction amendments..... 73, 74, 109,
113-116, 162, 203-208
exceptional circumstances.....294, 295
primary production land......... 295, 296
residential premises.... .15, 116,
294, 295
residential rental properties........ 73-75
substantial and permanent
structures ..... 114, 203-208, 294, 295
Valuation
asset revaluation reserve
strategies
goodwill
shares, CGT roll-over relief .....252, 253
Value-added tax
purchase of shares, Peruvian

COPPEr MINE ... 61-65
Victoria
gaming machine
entitlements.......... 292, 293, 328-331

primary production land,

“subjective intention”............ 144-146
Voluntary disclosure
PAYG withholding..........ccccce.c.. 184, 185
Volunteers
Rural Fire Service........ccccoovviiiiins 349
W
Wages

taxable, medical practices......248-251
Warranties

VAT, PEMU..cviiiiiiiiiiiccee s 64
Wealth transfer

baby boomers .

post-baby boomers .
Wills — see also Succession and

estate planning

estate planning structuring ............. 375
testamentary trusts......... 312, 394-397
Winding up
deceased estates, sale of
Shares......cccoevveeeiiiiiieecieenn 431, 432

Withholding tax
foreign superannuation

funds .o 454-456
foreign vendor property
SalES v 109

Work expenses

dedUCtioNS ......ccceviiiiiiice 291
Work expenses guide
EMPIOYEES...vviiiiiiiiiiiiiirecicis 57,58
Working holiday tax
Australia-UK DTA...........c..c...... 291, 292
Legislation
A New Tax System (Goods and
Services Tax) Act 1999 ........ 115, 207
Div 85 ....235
s 9-25(5)(a) 235
s 9-25 235
s 9-25(5)(c) 235
s 9-30(3) 351
s 40-65(1) ..351
Acts Interpretation Act 1901 ......... 363
Administrative Appeals Tribunal
Act 1975
SA4 i 450
Administrative Decisions (Judicial
Review) Act 1977 ........ccoeiiiinn, 84
s5(1)c) ..

s 5(1)(d)

s 13(1) ...
Australian Charities and

Not-for-profits Commission

Act 2012 ... 80
Broadcasting Services Act 1992
SCh2 i 83

Commonwealth Electoral Act
1918 .
s4 ..
s 125
s 152
s 152(e)
s154 ..
s155 ..
s 156 ..
s 157
s 158
s 159
s 175
s 176
s 287AB .
S309 i

Commonwealth of Australia
Constitution Act 1900
sb ..
s 12
528
532 ..
s 44

Corporations Act 2001 ....11, 175, 214,
265, 385-387

.266
....266
....266
....266
....266

.266

s 1305(1) ...
Crimes Act 1914
SAAA 388
Criminal Code Act 1995 ... 111
Currency (Restrictions on the Use
of Cash) Bill 2019 .......... 191, 193, 195
Duties Act 1997 (NSW)
s 21 .46, 47
s 21(1) 45, 47

s25
s 25(1)
s 25(3)
s27 ..
s 27(1)
532 ..
s 32(1)
Evidence Act 1995
s4(1) ..

s 118 to 126
Excise Tariff Amendment
(Collecting Tobacco Duties at

Manufacture) Bill 2018 ................ 193
Fair Work (Registered
Organisations) Act 2009 ................ 80

Family Law Act 1975 .
Pt VIIIA
Federal Court Act 1976

S 23 269
SAT8 i 268
Finance Act 2008 (UK)
SCh 36 v 26
Gambling Regulation Act 2003
(VIC) oo 292, 328

Income Tax and Social Services
Contributions Assessment Act 1936
SEI(1) o 329
Income Tax Assessment
Regulations 1997
reg 303-10.01 ...
Income Tax Laws Amendment Ac
1980 ...
Income Tax Rates Act 1986
Ptil
— Subdiv C

s23 ..
Sch 10
- Ptl .
Income Tax (Transitional
Provisions) Act 1997
s 118-110
s 118-195
s 128-15
Industry Research and
Development Act 1986

...313
310

2003 e 164
Internal Revenue Code 1986 (US)
S 7525 it 26
ITAA36
Pt
= DIVIA 198
= DIV3B i 170, 172
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PtIVA ... 80, 213, 290, 298, 378,
417, 436

DiVB .o 138-140, 167, 324

Div 6AA .. 238-240, 297, 374

Div BAAA ...

Div6C .

Div 6E 138, 140, 323

Div 7A 7,111, 377, 427, 429

427, 429

s97 .
s97(1)@) .

s98(@3) ...
s 98A(2) ..
s 99

s 99A
s 99A(2)
s99B ...
s 99B(1) ..
s 99B(2)
s 99B(2)(a) .
s 99D
s 100
s 102
s 102AA(1)
s 102AARAA)b) ..
s 102AA@4) .
s 102AAM

s 102AAM(1B) ..
s 102AE ..

) -
)
s 102AG(2)
s 102AG

(1

(@

(@)@ -
(@)@ -
s 102AGR)(d)(ii) .
s 102AG()(e) .
s 102AG2AA)
s 102AG(2AA)@) .
s 102AG(2AA)(b)
s 102AG(3)
s 102AG(4)
s 102AG(5) .
s 102AG(8)

s 109XB(@) .
S 160APHLAO) ..o 380

s 160APHL(11) .
s 160APHL(13)
s 160APHL(14)
s 160APHT
s 166
s 167
s 170
s 177EA .
s 222APE
s 263
5264 ..
s273 ..
s318 ..
Sch 2F ...
- Div 271
-s272-5
- 5272-5(@) .
-s272-65 ..
-s272-95 ..
ITAA97
Pt 2-42 i
Pt 3-1
— Subdiv 118-B
Pt 3-90
Div25 ..
Div 35 .
Div 40 .
Div 43 .
Div 106 ..
Div 114
Div 115

Div 128 .........309, 310, 312, 315 316

373, 435, 436

Div 149
Div 152 ..
Div 165 ..
Div 166 ..
Div 207
Div 328 ..
Div 355 ..
Div 770 ..
Div 775 ..
Div 815
Div 855 ..
Div 974
Subdiv 30-DA .
Subdiv 43-H ...
Subdiv 50-A .
Subdiv 1156-C

.167, 3283, 324, 432,
433, 436, 437
Subdiv 118-B ... 212, 310, 321, 322,

Subdiv 122-A ..
Subdiv 124-B
Subdiv 126-A
Subdiv 126-G ..
Subdiv 152-A ..
Subdiv 162-C ..
Subdiv 165-D ..
Subdiv 166-B
Subdiv 207-B ..
Subdiv 328-G ..
Subdiv 768-R ..
Subdiv 815-A ..
Subdiv 815-B
Subdiv 815-E
Subdiv 855-A
Subdiv 900-B ..
s6-5(2) ..
s6-5(3) ..
s 6-10(4)

s 6-10(5)

s 6-15(2)

138~ 140 323
361, 372, 377-379

332, 338
110, 148, 149
..392, 393

$26-102 ... .118, 114, 203, 204,

206-208, 294, 295
$26-102(1) covveere 115, 116, 206, 207
§ 26-102(1)(8) covvrverrrereeeeennn 206

.115, 205, 206

.115, 208, 296

s 30-242(1)

s 30-242(1)(0) ...
$30-244 ...
$35-55
s 35-55(1)(b)(il)
$40-180 ...
s 40-190(2)(b)
$40-880 ..
s 40-880(2)
s 40-880(6)
s 45-40(1)(c) .
s 50-1

73, 207, 208
.78, 207

s 70-105(6) ...

s 86-15(3) .

... 168, 216-217
.168, 216, 217

5102-5 213, 239, 439
$103-25 ... 419
s 103-25(1)(@a)

$104-10 ...

s 104-10(1)
s 104-10(3)
s 104-10(3)(a)
s 104-25
s 104-55 ...
s 104-75 ...
s 104-85 ...
s 104-135 .
s 104-160 .
s 104-165 .
s 104-170
s 104-170(2)
s 104-170(3)
s 104-170(4)
5 104-215 .
s 106-1
s 106-50 ...
s 108-5
s 108-5(2)(a) .
s 108-55 ...
s 108-70(2)
s 108-75(3)
s 110-25(4) ...
s 110-45(2) ...
s 110-55(7)

s 112-20

s 112-35

s 115-25(1)
S 115-30(1) oo

s 115-215(3) .
s 115-215(6)

s 1156-220 ...
s 115-222 ...
s 1156-227(a) .
s 115-228 ...
s 115-228(1) .
s 116-20
s 116-30 ...

166, 323
...432
.166, 167, 432
167, 324

s 118-150(4) .
5 118-160
s 118-165
s 118-185 .
s 118-190(1) .
5 118-190(3)
s 118-195 .58, 151, 152, 213,

312, 313
.153

s 118-195(1)
5 118-195 to 118-210
5118-200 ...
$126-5(1) ...
s 128-10 .310, 315, 316
5 128-15(2) ...310
s 128-15(3) ..310, 316
s 128—15(4) .310, 311, 436

s 152-10(1)(@a)
s 152-10(2)
s152-35 ...

358, 450, 451

s 152-80( 312
s 152-105 420
s 152-110(1)(a) ..420
$152-205 ... ..420
$152-220 ... ..420

...420

s 152-305 .
.420

s 152-305(1)(a)
s 162-305(2)(a)
s 152-410 .
s 202-5
s 207-5(3) ...
s 207-5(4)
s207-35 ...
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s 207-50(3)(a)

s 207-157(4) ...
s 207-157(5)
s 245-40(¢)
$276-90 .
$292-102 ..
$292-102(3)
s 294-25(1)

s 295-550

s 295-550(1)(0) .
$295-550(1)(C) ...
$328-125 ..
$328-130 ..
s 328-430

126, 127
126, 127

§ 355-30(1) ... .. 125
s 355-30(2)(c) ..125
s 355-205(1) .125, 133

...166
..291
..291

s 770-75(4)@)() ...
s 770-75(4)a)ii)
s 815-110(1)
$815-115 ...
s 815-115(2)
s 815-125
$815-130 ..
s 815-145
s 815-355(1)(a)
s 815-380

$855-10 .
s 855-10(1)
$855-15 ...
$855-25 ...
s 855-40

...91, 166, 167, 323,
432, 434
91

s 855-50(1) ...
s 855-50(4) ...
s 960-100 ..
s 960-115 ..

...398
393
...398
..393

s 974-160(1)

s 974-160(2)

$995-1 ...

S 995-1(1) i
Judiciary Act 1903

S3BA 37

s39B ..

s79 .

s80 ...

s 398
Land Tax Act 1936 (SA)
s2(1) ..

Land Tax Act 2005 (Vic)
s66 ...

Land Tax (Miscellaneous)
Amendment Bill 2019

(SA) i 254-256, 258-262
Legal Profession Uniform Law
Application Act 2014 (Vic) .......... 384
Sch 1
= S 10(1) e 386

New Business Tax System
(Taxation of Financial
Arrangements) Bill (No. 1) 2003 ... 172
New Business Tax System (Thin
Capitalisation) Bill 2001 ............... 149
Payroll Tax Act 2007 (Vic)
S32
s32(1) ...
s 32(2)
s35 .
s 35(1)
Stamp Act 1921 (WA)
Pt IIBA
—DiV3B i 27
Superannuation Guarantee
(Administration) Act 1992 ............ 92
Pt7
s 6(1)
s 12
s12(3) .
Superannuation Industry
(Supervision) Act 1993 .......... 70, 142,

s 6(2AA) to (2A0)
S17A ..

s17B ..

s 31(1) . ...388
142, 214, 385
.................................... 388, 390

s 315(2) ..

Superannuation Industry
(Supervision) Regulations
1994 142, 265, 385

reg 7.04 ...
reg 13.22C

reg 13.22D ... ..
Tax Administration Act 1994 (NZ)
$20B 10 20G ... 26
Tax Agent Services Act

2009 ... 54, 82, 111, 190, 232, 384

.23, 26, 384
Tax Agent Services Regulations
2009 ...
Sch 1
Sch2 ..
Tax and Superannuation Laws
Amendment (2016 Measures
No. 2) Act 2017 ..........c.co...c. 359, 363
SCh 1 i 364
Tax and Superannuation Laws
Amendment (debt and equity

232

scheme integrity rules) Bill .......... 363
Tax Laws Amendment (2004

Measures No. 1) Bill 2004 ............ 430
Tax Laws Amendment (2008

Measures No. 1) Bill 2008 .............. 76
Tax Laws Amendment (2011

Measures No. 5) Act 2011 .......... 323

Tax Laws Amendment (2011

Measures No. 5) Bill 2011 .... 141, 429
Tax Laws Amendment (Combating

Multinational Tax Avoidance)

Act 2015 ...
Tax Laws Amendment (Loss

Recoupment Rules and Other

Measures) Bill 2005

SCh 1 i 174

Tax Laws Amendment (Political

Contributions and Gifts) Bill

2008 . 82
Tax Laws Amendment (Political

Contributions and Gifts) Bill

2010 i 76, 82
Tax Laws Amendment (Research

and Development) Bill

2010 .
Tax Laws Amendment (Small

Business Restructure Roll-over)

Bill 2016 ..o 378
Tax Laws Amendment (Tax

Incentives for Innovation)

...392

..133, 134

Bill 2016 ... 66
Taxation Administration Act

1953 s 93, 183, 269

PtIVC ... 84-86, 270, 320

s 8AAG

s 14Z2ZK .

s 14ZZK(p)(i

s 14270

S 14ZZOD)() wovvvvvviiiiiiiicccc 24

Sch 1
- Div268 .. ...189
- Div 269
- Div290 ..
- Div353 ..
- Div370 .
- Subdiv 290-C ..
- Subdiv 290-D
- Subdiv 396-B
-s12-35 ..
-s12-40 ..
= S12-47

.184, 186, 194

- 526-105 184-186
~ 5 26-105(1) ...186
— s 26-105(1)(a)(ii) ...186
—~ 5 26-105(1)(b)() ... 186
- 526-105(2) ...186
- $26-105(7) .. .184, 185, 186
- (8)
) .

- 5284-90 .
- 5 284-90(1)
- 5284-225
- 5288-25 ..
- 5290-50(1) ..
-5 290-60
- 5290-65
- 5353-10
-5353-15 ..
- 53563-25 ..
-8365-25 ..
- 5 355-25(2)

.184, 186, 194
184, 190
- 8396-55 .. ....187
- 5 396-70(4) ....187
Taxation Administration Act 1996
(NSW)
S88 i 88
Taxation Administration Act 1996
(SA)
S85 i 88
Taxation Administration Act 1997
(Tas)
s 81
Taxation Administration Act 1997
(Vic)
SO98 88
Taxation Administration Act 2001
(Qld)
SBB i 88
Taxation Administration Act 2003
(WA)
S 37 88
Taxation Administration
Regulations 1976
reg B4 v 195
Taxation Administration
Regulations 2017
reg 70 ...
Taxation Administration (Tax
Debt Information Disclosure)

Declaration 2019 ... 164
Trade Practices Act 1974
S155 36

Treasury Laws Amendment (2018
Measures No. 4) Act 2019 ....189, 193
Treasury Laws Amendment (2018
Superannuation Measures No. 1)
Act 2019 ... 233, 325
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Treasury Laws Amendment (2018
Superannuation Measures No. 1)

Bill 2018 ... 325
Treasury Laws Amendment (2019
Measures No. 2) Bill 2019 ............ 233

Treasury Laws Amendment (2019
Measures No. 3) Bill 2019 ...349, 362,
364, 437
Treasury Laws Amendment
(2019 Tax Integrity and Other
Measures No. 1) Act 2019 ....289, 294
SCh 3 294
Treasury Laws Amendment (2019 Tax
Integrity and Other Measures No. 1)
Bill 2019 .. 109, 164, 193, 195
Sch 3 .113, 208, 205, 207, 208
Treasury Laws Amendment (Black
Economy Taskforce Measures
No. 1) Act 2018 ..o 187, 193
Treasury Laws Amendment (Black
Economy Taskforce Measures
No. 2) Act 2018 .............. 187, 194, 195
Treasury Laws Amendment
(Combating lllegal Phoenixing)
Bill 2019 ... 109, 189, 193
Treasury Laws Amendment (Fair
and Sustainable Superannuation)
Bill 2016 .......cocoiiiiiic 449
Treasury Laws Amendment
(International Tax Agreements)
Bill 2019 ..
Treasury Laws Amendment
(Making Sure Foreign Investors
Pay Their Fair Share of Tax in
Australia and Other Measures)
Act 2019 ... 99, 454
Treasury Laws Amendment
(Making Sure Foreign Investors
Pay Their Fair Share of Tax in
Australia and Other Measures)
Bill 2018 .......cciiiii 99
Treasury Laws Amendment
(Making Sure Multinationals
Pay Their Fair Share of Tax in
Australia and Other Measures)
Bill 2019 ..o 110
Treasury Laws Amendment
(Measures for a later sitting) Bill
2018 .. .78, 74
Treasury Laws Amendment
(Measures for a later sitting) Bill
2019 . 213, 230
Treasury Laws Amendment
(Measures for Consultation) Bill
2019 oo 298, 379, 392
Treasury Laws Amendment
(Reducing Pressure on Housing
Affordability Measures) Bill

2019 o 289, 439
Treasury Legislation Amendment
(Repeal Day) Act 2015 .................... 25
Treasury Legislation Amendment
(Repeal Day) Bill 2014 .................... 25
Trustee Act 1936 (SA)
SB9C i 446
Trustee Act 1958 (Vic)
SB3A s 446
Trustees Act 1962 (WA)
SO0 e 446
Trusts Act 1973 (Qld)
S 95 446
Variation of Trusts Act 1994 (Tas)
S131015 i 446

Rulings and other materials
Australian Taxation Office

CRP 2017/1 oo 360, 363, 364
CRP 2017/2 ... .361, 364
CRP 2020/1 . 361, 417

GSTD 2002/3
GSTR 2001/4
GSTR 2006/1 ...
GSTR 2006/4 ....coovvviiiciciccc 416

GSTR 2019/1
GSTR 2019/D2
ID 2003/589 ...
ID 2007/60

ID 2010/54 ...
ID 2010/55

IT 2622 ..

IT 2650 ..
LCG 2016/2 ..
LCG 2016/3 ..
LCR 2015/1
LCR 2017/3 ..
LCR 2017/D6
LCR2018/8 ..
LCR 2018/9 ..
LCR 2018/D8 ..
LCR 2018/D10
LCR 2019/1
LCR 2019/4 ..
LCR 2019/4EC
LCR 2019/5
LCR 2019/D2
LCR 2019/D3 ..
LCR 2019/D4
MT 2012/3 .
PBR 76868
PBR 1012191260298
PBR 1051238902389
PBR 1051286776633
PBR 1051386393245
PBR 1051386604629
PBR 1051401067097 ...
PBR 1051401566911
PBR 7920126593966
PCG 2016/6 ...
PCG 2016/16
PCG 2017/2 ..
PCG 2017/13
PCG 2018/9 ...
PCG 2019/5 ...
PCG 2019/5EC
PCG 2019/D2
PCG 2019/D3
PCG 2019/D6
PS LA 2003/12
PS LA 2007/11
PS LA 2009/4
PS LA 201074 ..
PS LA 2011/27
SGR 2005/1 ...
SGR 2009/2 ...
SMSFR 2009/3
TA 2015/3
TA 2016/12
TA2017/1 ..
TA 2017/2 ..
TA2017/3 ..
TA 2017/4
TA 2017/5
TA 2018/1
TA 2019/2 ..
TA 2020/1 .
TD 94/89 ...
TD 1999/67 ..
TD 1999/68 ..
TD 1999/83 ..
TD 2000/15
TD 2004/3 ...
TD 2007/11 ...
TD 2012/21
TD 2017/23
TD 2017/24
TD 2018/D3 ..
TD 2019/7 ...
TD 2019/10 ..
TD 2019/11 ...
TD 2019/12
TD 2019/14 ..
TD 2019/D5 ..
TD 2019/D6 ..

238, 325, 326
. 454-456
...185

.. 133, 134
..133, 134
...198

...445
323, 324, 433
328, 324, 433
....378, 374, 379

.166, 167, 323, 324,

432, 437
167, 323, 324, 432
..234, 235
...233

TD 2019/D7 ..
TD 2019/D8 ..
TD 2019/D9 ..
TD 2019/D10 ...
TD 2019/D11

TD 2020/1
TPRS 2019/1
TR 93/8
TR 95/35 ..
TR 98/17
TR 1999/10
TR 2003/1
TR 2004/D25 ..
TR 2005/12 ..
TR 2006/14 ..
TR 2007/1
TR 2010/1
TR 2010/3
TR 2013/5
TR 2014/7 ...
TR 2017/D10
TR 2018/5
TR 2018/6
TR 2019/1
TR 2019/2
TR2019/6 ...
TR 2019/D2
TR 2019/D4
TR 2019/D6 ..

Department of Justice (WA)
Legal Profession Conduct Rules

... 416
.67, 187, 195

429, 430
.317, 436, 437

2010 i 26
Double tax agreements
Australia-UK
—art25 292
Australia-US
—art 22(2) e 169

Federal Register of Legislation
Federal Court Rules 2011

= 130.23(9) oo 268
Revenue NSW
Revenue Ruling LT 003v2 ............. 262
Tax Practitioners Board
Code of Professional Conduct ..... m
Cases
12 Years Juice Foods Australia Pty Ltd
v FCT [2015] FCA 741 oo 21, 24,25
A
Adamas v O’'Connor (2011)
282 ALR 302 ... 24
Addy v FCT [2019]
FCA 1768 . ..291, 304, 306
AGC (Investments) Ltd v FCT (1991)
21 ATR 1379 s 40

Alcan (NT) Alumina Pty Ltd v Commr
of Territory Revenue [2009]

HCA 41 451
Allen v FCT [2011] FCAFC 118 ......c....... 172
Allied Pastoral Holdings Pty Ltd v FCT

[1983] 1 NSWLR 1 o 89

Amede’s case: International Indigenous
Football Foundation Australia Pty Ltd;

FCT v [2018] FCA 528  ......covvvvvvrrrrrnnnn. 131
Applegate; FCT v (1979)

B8FLR 1T i 303, 304
Applegate v FCT [1978]

TNSWLR 126 oo 304

Archibald Howie Pty Ltd v Commr of
Stamp Duties (NSW) [2005] HCA 3
Ariss and FCT [2019] AATA 2958 ........ 168

Asahi Holdings (Australia) Pty Ltd v
Pacific Equity Partners Pty Ltd (No. 4)

[2014] FCA 796 e 22,24
Ashton and Ashton [1986]

FAMCA 20 ..o 397
Attorney-General (NT) v Kearney (1985)

158 CLR 500 ... 25
Attorney-General (NT) v Maurice (1986)

161 CLR 475 i 24,25
Augustus v Permanent Trustee Co

(Canberra) Ltd [1971] HCA 25 ............. 373
Aurora Developments Pty Ltd v FCT

(No. 2) [2011] FCA 1090 ......rrerrrrr. 173

Australia and New Zealand Savings
Bank Ltd; FCT v (1994)
181 CLR 466 ...
Australian Broadcasting Commission
v Australasian Performing Right
Association Ltd [1973] HCA 36  ........... 446

Australian Broadcasting Tribunal v

Bond (1990) 170 CLR 321 ......ccccvvvvcnnnee 37
Australian Competition and Consumer

Commission v Air New Zealand Ltd

(No. 1) (2012) 207 FCR 448  ................... 89
Australian Competition and Consumer

Commission v Australian Safeway

Stores Pty Ltd (1998)

81 FCR 526 ...oocvvvvciciniecens 24
Australian Securities and Investments

Commission v Rich [2005]

NSWSC 417 o 89
Australian Workers” Union v

BlueScope Steel (AIS) Pty Ltd [2018]

FCA 80 92
AWB Ltd v Cole (2006)

162 FCR 382 ....cooiiiciiciecieeecs 25
AWB Ltd v Cole (No. 5) [2006]

FCA 1234 ..ot 24

B
Baba v Sheehan [2019]

NSWSC 1281 .o 263
Baker v Campbell [1983]

HCA B9 s
Bamford; FCT v [2010] HCA 10
Bargwanna; FCT v [2012] HCA 11
Barnes v FCT [2007] FCAFC 88 ...
Bellinz v FCT (1998) 39 ATR 198 ..
Bernard & Bernard [2019]

FamCA 421 oo 394-397
BHP Biliton Ltd; FCT v [2019]

FCAFC 4 oo 455
Bosanac v FCT [2019)]

FCAFC 116 oo 111,112
BP Australia Ltd v FCT [1965]

UKPCHCA 2 ..o 329, 330
Brassey v Chalmers [1852]

EngR 995 . .264

Brine v Carter [2015] SASC 205
Burgess v Burgess [2018]
WASC 279
Burton v FCT [2019] FCAFC 141
Byrnes v Kendle [2011] HCA 26
Bywater Investments Ltd v FCT;
Hua Wang Bank Berhad v FCT [2016]

HCA 45 e 90, 236
C
Cameco Corporation v The Queen

[2018] TCC 195 ..o 333, 371

Cameron Brae Pty Ltd v FCT [2007]

FCAFC 135 .
Cameron v FCT [2012] FCAFC 76
Campbell and FCT [2019]

AATA 2043 ...covvicieecieesinine 110, 433
Campbell v TL Clacher No. 2 Pty Ltd

[2019] QSC 218 .....ccvvvviririie 271-274
Caratti v The Queen [2000]

WASCA 279 ...
Carter v Northmore Hale Davy & Leake

[1995] HCA B3 ...covoiiirininiciciieis 24
Case H33, 76 ATC 285  .....cccccovvvicieins 81
Cassaniti; FCT v [2018]

FCAFC 212 .
Castagna v R; Agius v R [2019]

NSWCCA 114 e 58
Cavill Hotels Pty Ltd, Re [1998]

TQARBI6 ..o 372
CBA Investments Ltd v Northern Star

Ltd [2002] NSWCA 94 .....ccocvvvircieinee 65
CDPV Pty Ltd v Commr of State

Revenue [2017] VSCA 89 ............ 144-146
CDPV Pty Ltd v Commr of State

Revenue (Vic) (2016) 103 ATR 385 ....... 88
Chacmol Holdings Pty Ltd v Handberg

[2005] FCAFC 40 ..
Chevron Australia Holdings Pty Ltd v

FCT [2017] FCAFC 62 .....coovvvrivriiri 332
Chevron Australia Holdings Pty Ltd v
FCT (No. 4) [2015] FCA 1092 ......... 85, 89

Chief Commissioner of State Revenue
(NSW) v Dick Smith Electronics
Holdings Pty Ltd [2005] HCA 3 ............. 47
Chief Commissioner of State Revenue
(NSW) v Metricon Qld Pty Ltd [2017]
NSWCA 11 e 145

TAXATION IN AUSTRALIA | VOL 54(8)

467



468

CUMULATIVE INDEX

Chief Executive Officer of Customs v
Labrador Liquor Wholesale Pty Ltd

(2003) 216 CLR 161 oo 88
Citibank Ltd; FCT v (1989)

20 ATR 292 ..o 21,25
Citylink Melbourne Ltd; FCT v [2006]

HCA 35 329

Clark; FCT v [2011] FCAFC 5 ..
Clements, Dunne & Bell Pty Ltd v
Commr of Australian Federal Police
(2001) 48 ATR 650
Collier v Hicks [1831] EngR 686 . .
Colonial First State Investments Ltd v

FCT [2011] FCA 16 oocvvevvivris 381, 382
Commercial Nominees of Australia Ltd;
FCT v [1999] FCA 1455 .....ccvviverirverins 445

Commissioner of Australian Federal

Police v Propend Finance Pty Ltd

(1997) 188 CLR 501 ...ocvvvcicicinne. 24,25
Commissioner of State Revenue v

Placer Dome Inc [2018]

HCA B9 . 27-30
Commissioner of State Revenue v

The Optical Superstore Pty Ltd [2018]

VSC 524 . ..251
Commissioner of State Revenue v

The Optical Superstore Pty Ltd [2019]

VSCA 197 e 248-251
Commonwealth v Director, Fair Work

Building Industry Inspectorate [2015]

HCA 46 ..o 389, 391
Consolidated Media Holdings; FCT v
[2012] HCABE ...t 451

Construction, Forestry, Mining and

Energy Union v Port Kembla Coal

Terminal Ltd [2015] FCA 282 ........... 21,25
Coombes (No. 2); FCT v (1999)

92 FCR 240
Coshott v FCT [2015] FCAFC 71
Council of the City of Newcastle v

Royal Newcastle Hospital [1957]

HCA15 .. ..354, 451
Council of the City of Newcastle v

Royal Newcastle Hospital [1959]

UKPCHCA 1 e 451
Currie v Dempsey (1967)

69 SR (NSW) 116 oo 88
D

Dagenmont Pty Ltd v Lugton [2007]
Qscar2 ..

Dalco; FCT v (1990) 168 CLR 614 .

Damjanovic v Maley [2002]

NSWCA 230 ..o 269
Daniels Corporation International Pty

Ltd v ACCC [2002] HCA 49 ............ 24,25
Davidson and Davidson (1991)

FLC 4192197 oo 397

Davis Investments Pty Ltd v Commr

of Stamp Duties (NSW) (1958)

100 CLR 392 ... 47
Deloitte Touche Tohmatsu v DCT

(1998) 40 ATR 435 ..
Dempsey and FCT [2014]

AATA B35 oo 305
Dickinson v Minister of Pensions [1953]
TQB228 ..o 88

Donoghue; FCT v [2015] FCAFC 183 ... 25
Douglass v FCT [2019]

FCA 1246 ..o 167, 195
E
Eichmann; FCT v [2019]

FCA2155 ... 353-355, 450-452
Eichmann and FCT [2019]

AATA 162 353
Ellison v Sandini Pty Ltd [2018]

FCAFC 44 ..ot 376
Energy Resources of Australia Ltd;

FCT v [1996] HCA 10 ..oviviiciccieni 172
Engineering Manager and FCT [2014]

AATA 9B .ot 305

Ensham Resources Pty Ltd v AIOI
Insurance Co Ltd (2012)

209 FCR 1 oot 25
Essex and Essex [2009]
FamMCAFC 236 .....ocvovvvevrriirieriienis 397

Esso Australia Resources Ltd v FCT

(1999) 201 CLR 49 .....cocevenee 20, 21,24, 25
Euroasian Holdings Pty Ltd v Ron

Diamond Plumbing Pty Ltd (in liq)

[1996] FCA 1262 ....ovvvevrirerirerieri 430

F
First Master Capital Pty Ltd v Chief
Commr of State Revenue [2019]

NSWCATAD 35 ... 45-47
Fischer v Nemeske [2016]
HCA 11 e 427-430

Fitzwood Pty Ltd v Unique Goal Pty

Ltd (in lig) [2001] FCA 1628
Flegg and FCT [2007] AATA 1336 .
Fletcher v FCT [1991] HCA 42 ...
Fortunatow v FCT [2019]

FCA 1247 oo 167, 195, 215
Freelance Global Ltd v Chief Commr of

State Revenue [2014] NSWSC 127 ... 249
Fundy Settlement v Canada [2012]

T SCRB20 i 90
G
George v FCT (1952)

86 CLR 183 oo 84, 88
Glencore Investment Pty Ltd v FCT

[2019) FCA 1432 .....cccovvvcenene 332-334, 371
Glengallan Investments Pty Ltd v

Arthur Andersen [2001] QCA 115 ......... 25
Global Custodians Ltd v Mesh [2002]

NSWSC 283 ......covvericieisiieiiciecis 446
Gonciarz v Bienias [2019]

WASC 104 ... 4144
Gould and Tax Practitioners Board

[2019] AATA 1056 .....coovvericirierieiicins 6
Grant v Downs [1976]

[ O7- X T 20, 24, 25

Greenhatch; FCT v [2012] FCAFC 84 ....240
Grofam Pty Ltd v Australia and New
Zealand Banking Group Ltd (1993)
43 FCR 408 .
Guest v FCT [2007] FCA 193 . .89
Guss v DCT [2006] FCAFC 88 ... 35-37, 40

H
Handsley and FCT [2019] AATA 917 ........ 6
Harding; FCT v [2019]

HCATrans 191 oo 302, 305
Harding v FCT [2018] FCA 837 ............. 303
Harding v FCT [2019]

FCAFC 29 ..o 90, 302-304

Haritos v FCT [2015] FCAFC 92 .
Harris and Harris [1991] FamCA 124
Harris & Dewell [2018] FamCAFC 94 ....395
Hart v FCT [2019] FCAFC 179 ............... 293
Healius Ltd v FCT [2019] FCA 2011 ......351
Hii v FCT [2019] FCA 1589 . ..268-270
Hii v FCT [2019] HCATrans 97 ...... 268-270
Hill (Viscount) v Hill (Dowager

Viscountess) [1897] 1 QB 483 .. ...446
Hodge v Griffiths [1940] Ch 260 .. 317
Howard and FCT [2019] AATA 1910 ..... 11
Hua Wang Bank Berhad v FCT [2014]

FCA 1392 6
|
ICAC v Cunneen (2015) 2566 CLR 1 ........ 40
ICM Agriculture Pty Ltd v The
Commonwealth [2009] HCA 51 .......... 329

In the marriage of Goodwin [1990]
FamCA 147 ..
In the matter of the Alan Synman
Family Trust [2013] VSC 364 ............... 446
International Indigenous Football
Foundation Australia Pty Ltd; FCT v
[2018] FCA 528 .....ccovvivvivriiviiins 131,132

J
JEL and DDF [2001] FamCA 1353  ....... 397
Jenkins v Ellett [2007]

QSC 154 . 372, 444
JMA Accounting Pty Ltd v Carmody

2004 ATC 4916
John v FCT [1989] HCA 5
Jones v Dunkel [1959] HCA 8 .86, 96
Jordan, Commissioner of Taxation v

Second Commr of Taxation [2019]

FCA 1602 235

K

Kafataris v DCT [2008] FCA 1454 .
Karger v Paul [1984] VR 161
Kearns v Hill (1990)

.27

21 NSWLR 107 oo 372, 444, 446
Kelly and Kelly (No. 2) [1981]
FAMCA 78 oo 397

Kennedy v Wallace [2004]

FCAFC 337
Kennon v Spry [2008] HCA 56 .
Koitaki Para Rubber Estates Ltd v FCT

(1941) 64 CLR 241 oo 91
Krok v FCT [2015] FCA 51 ...ovvvceereo 22
L

Leda Manorstead Pty Ltd v Chief
Commr of State Revenue (NSW)

[2010] NSWSC 867 .....ccovvvverririnians 147
Lemongrove Services Pty Ltd v Rilroll
Pty Ltd [2019) NSWCA 174 .....cccevvuueee 320

Linfox Transport (Aust) Pty Ltd v Arthur
Yates & Co Ltd [2003]

NSWSC 876 ... 89
Londonderry’s Settlement, Re [1965]

Ch918 274
Ludekens; FCT v [2013] FCAFC 100 ....131
M

Ma; FCT v (1992) 37 FCR 225
Mann v Carnell (1999) 201 CLR 1 .
Mansell v Mansell [1732] EngR 187 ...... 264
Marsella, Re; Marsella v Wareham

(No. 2) [2019] VSC 65 ... .43, 274
Mayor of Wellington v Mayor of Lower

Hutt [1904] AC 773 ..., 9
MclIntosh v Mclntosh [2014]
QSC 99 ..o 4,42

McKenzie v McKenzie [1971] P 33 ........ 268
Melbourne Apartment Project Pty Ltd
(as Trustee for Melbourne Apartment

Project) v FCT [2019] FCA 2118 .......... 350
Mercanti v Mercanti [2015]

WASC 297 ...covirciiciini 263, 444, 446
Mercanti v Mercanti [2016]

WASCA 206 ....coovvviciciiiciciian 274, 446

Messenger Press Pty Ltd; FCT v [2013]
FCAFC 77 ... 172,173
Miley; FCT v [2017] FCA 1396 .253
Miley and FCT [2019] AATA 5540 .........352
Minera Las Bambas SA v Glencore
Queensland Ltd [2018]
EWHC 1658 .......ocovicicrccian 61-65
Minera Las Bambas SA v Glencore
Queensland Ltd [2019]

EWCA CIVI72 oo 61-65
Mingos v FCT [2019]
FCA834 ..o 59, 95-97, 320-322

Minister for Immigration and
Multicultural and Indigenous Affairs v
SGLB (2004) 78 ALD 224 .........ccccevuenee. 25
Minister for Industry, Tourism and
Resources v Mobil Oil Australia Pty
Ltd [2004] FCAFC 72 ..ovvevierinrieriens 389
Mitsubishi Electric Australia Pty Ltd v
Victorian WorkCover Authority (2002)

4 VR 332 25
Montevento Holdings Pty Ltd v Scaffidi

[2012J HCA 48 ..ot 264
Montifiore v Browne [1858]

ENgR 1053 ..o 264

Moreton Resources Ltd and Innovation

and Science Australia [2018]

AATA 3378 ... ..124,126-128
Moreton Resources Ltd v Innovation

and Science Australia

VID1291/2018 ..o 126-128
Morton v Chief Adjudication Officer
[1988] IRLR 444 .......ccoooeriviicciiciciieine 63

Muir v Inland Revenue Commrs [1966]
1TWLR1269 ...

Murry; FCT v [1998] HCA 42 27-30
N
Narumon Pty Ltd, Re [2018]

QSC 185 43
NW Frozen Foods Pty Ltd v ACCC

[1996] FCA 1134 ..o 389

(o)
Oceanic Life Ltd v Chief Commr of
Stamp Duties (NSW) [1999]

NSWCA 416 ..o 114
Ogden & Ogden [2010]
FMCATAM 865 ..o 394

On Call Interpreters and Translators
Agency Pty Ltd v FCT (No. 3) [2011]

FCA 366 92
ONE.TEL Ltd v DCT [2000]
FCA 270 22

Optical Superstore Pty Ltd v Commr
of State Revenue (Review and
Regulation) [2018] VCAT 169 ......

O'Toole v Scott [1965] AC 939 .

P
Pavihi; FCT v [2019] FCA 2056 .
Pike v FCT [2019] FCA 2185
Pintarich v DCT [2017] FCA 944 .......
Pintarich v DCT [2018] FCAFC 79

Pintarich v DCT [2018] HCASL 322
Placer Dome case: Commr of State

Revenue v Placer Dome Inc [2018]

HCA 59
Pollitt v R [1992] HCA 35
Potts v Miller [1940] HCA 453 ............... 17
Pratt Holdings Pty Ltd v FCT [2004]

FCAFC 122 .
Pratt Holdings Pty Ltd v FCT [2005]

FCA 1247 o 24,25
Price v FCT [2019] FCA 543 .............. 84, 87
Prudential case: R (on the application

of Prudential plc) v Special Commr of

Income Tax [2013] UKSC 1 ............. 23, 26
Q
Quality Publications Australia Pty Ltd v

FCT [2009] FCA 1293 ... 25
R

R (on the application of Prudential
plc) v Special Commr of Income Tax

[2018] UKSC 1 .o 23, 26
Ramsden v FCT [2004] FCA 632 .......... 317
RBPK and Innovation and Science

Australia [2018] AATA 1404 ................ 133

RCI Pty Ltd v FCT (2009) 76 ATR 591 ....25
Republic of Nauru v WET040 [No. 2]
[2018] HCA B0 oo 171
Ricegrowers Co-operative Mills Ltd v
Bannerman and Trade Practices
Commission (1981) 38 ALR 535 ... 35, 36

Rigoli and FCT [2015] AATA 169 ............. 89
Rigoli v FCT [2016] FCAFC 38  ................ 85
Rinehart v Hancock Prospecting Pty

Ltd [2019] HCA 13 . 377
Rio Tinto Ltd; FCT v (2006)

B3ATR 79 oo 25
Roberts and Smith; FCT v [1992]

FCABB3 ... 429

Ronpibon Tin NL and Tongkah
Compound NL v FCT [1949]

HCA 15 133
Roszkiewicz and FCT [2019]
AATA 931 7

Royal Botanic Gardens and Domain
Trust v South Sydney City Council
[2002] HCA 5

Rus and FCT [2018] AATA 1854

Ryan Wealth Holdings Pty Ltd v
Baumgartner [2018]

NSWSC 1502 ...cvvviirirriniiiiis 265, 386

S
Scaffidi v Montevento Holdings Pty Ltd

[2011] WASCA 146
Scott and ASIC [2009] AATA 798 .
SDRQ and FCT [2019]

AATA 2003 ..o 320-322
Semunigus v Minister for Immigration

and Multicultural Affairs [1999]

FCA 422 ..o 35, 37, 38
Semunigus v Minister for Immigration

and Multicultural Affairs (2000)

.264
.6

96 FCR 533 .o 35
Sharpcan Pty Ltd; FCT v [2019]
[0 T 292, 328-331

TAXATION IN AUSTRALIA | MARCH 2020



CUMULATIVE INDEX

Shin Kobe Maru v Empire Shipping Co

Inc (1994) 181 CLR 404 .......cccovevviirerenee 40
Shmuel and Tax Practitioners Board

[2019] AATA 2168
Sinclair and FCT [2010] AATA 902 .
Skeats’ Settlement, Re (1889)

42 CN D522 v 264
Slater Holdings Ltd; FCT v [1984]

HCA 78 17
Smorgon v FCT (1979) 9 ATR 483 ......... 25
SNF (Australia) Pty Ltd v FCT [2010]

FCA 635 333

Sole Luna Pty Ltd as Trustee for the
PA Wade No. 2 Settlement Trust v

FCT [2019] FCA 1195 ..ovvvvvvvvvvvvrrrnns 170
Spencer v Commonwealth [1907]

HCA 82 252
Steele v FCT [1999] HCA 7 ..o 73
Stein and Stein (1986)

FLC 1192-804 ....cooviiiiinrinicsisnienies 397
Stewart v FCT [2010] FCA 402 ............... 25
Stockton v FCT [2019]

FCA 1679 v 292, 304, 306
T
Texas Co (Australasia) Ltd v FCT [1940]

HCA 9 430

Thomas; FCT v [2018] HCA 31
Thomas v FCT [2015] FCA 968
Thorne v Kennedy [2017] HCA 49 ....... 376
Tillmanns Butcheries Pty Ltd v

Australasian Meat Industry

Employees’ Union [1979] FCA 85 ....... 114
Tooheys Ltd v Commr of Stamp Duties

(NSW) [1961] HCA 35 ....oooorccrrrrrerr. 14
Trade Practices Commission v

CSR Ltd [1990] FCA 762 ...
Trani v Trani [2018] VSC 274
Trustee for the Estate of the late

AW Furse No. 5 Will Trust v FCT

91 ATC 4007 oo 375
Trustee for the Estate of the late

AW Furse No. 5 Will Trust v FCT

(1990) 21 ATR 1123 ..o, 437
Trustee for the Michael Hayes Family

Trust; FCT v [2019] FCAFC 226  .......... 352
Trustee for the Seabreeze Estate Unit

Trust and FCT [2019] AATA 1395 .......... 59
Trustee for the Whitby Trust and FCT

[2019] AATA BB37 ... M7
U

Ultimate Vision Inventions Pty Ltd and
Innovation and Science Australia

[2019] AATA 1633 ...cvvveicicians 129, 133
Union-Fidelity Trustee Co of Australia

Ltd v FCT [1969] HCA 36 .....ccccvvnnaee 173
Vv
VCJN and FCT [2019] AATA 968 .............. 7

Victoria Power Networks Pty Ltd v FCT
[2019] FCA 77 ...
Visy Industries Holdings Pty Ltd v
ACCC [2007] FCAFC 147 oo 25

w
Wade; FCT v (1951) 84 CLR 105 ...
Walstern v FCT [2003] FCA 1428 ...

Walton v R [1989] HCA 9 .....cccvvvviiiniae 319
Waterford v Commonwealth [1987]

HCA25 ..
White Industries Australia Ltd v FCT

(2007) 160 FCR 298  .......cccevreerrsrrrrrrrneees 25
Wilcox; FCT v 1982 ATC 4411 ....ccccovenee 81

Wingecarribee Shire Council v Lehman
Brothers Australia Ltd (in lig) (No. 5)
[20M]FCA245 i 25

Wood v Capita Insurance Services Ltd
[2017]J AC 173 e 63

WR Carpenter Holdings Pty Ltd v FCT
[2008] HCA B3 ..o 333

Authors

A

Alfonsi, N
Issues for large superannuation
funds o 196

Ananda, A
Tax Counsel’'s Report
— Legal professional privilege
under fire?
- Tax debt disclosure
— Trade-offs and the federal
Budget ... 288
Ashworth, C
Deceased estates, real property
and real issues ..

..307

B
Backhaus, S
Superannuation
— Executors, SMSFs and
conflicts of duty ..
Baghdasarayan, E
Alternative Assets Insights
- PCG 2019/D3: a way forward
onthe ALDT .....ccvveccinne, 218
Banister, P
The black economy measures:
how they affect you and your
clients ..o 181
Bell, K
In-house facilitation, test cases
and the AAT Small Business
Division ..o, 135
Bembrick, P
Mid Market Focus
— Think you're selling shares in
a small business? Guess

AGAIN e 241
— When is a company carrying
on abusiness? ... 11
Bevan, C
Difficulties in settling disputes with
the Commissioner of Taxation ...... 31

Blissenden, M
Residence tests for individuals:
impact of the Harding decision ...302
Brandon, G
Mid Market Focus
— ASX listed junior exploration
companies and tax losses:
part1 ..
Brydges, N
A Matter of Trusts
— Residency of a trust, “don’t
getitwrong” ... 90
Bugden, L
Alternative Assets Insights
— Foreign superannuation funds

and sovereign immunity ......... 454
Burgess, M
Tax and estate planning in 2020:
what has changed? ................. 372
Burnett, C
International tax: “pillars” of strength
or ruins in the making? ............... 365
Burns, A

Mid Market Focus
— Black economy measures
increase taxpayers’

compliance ... .. 118

— Tax and natural disasters .......421
Butler, D
Superannuation

— Downsizer contributions:

basics, tips and traps ............ 21
- Executors, SMSFs and

conflicts of duty ......ccccceiiiins 4

- Is the SG system in need of an
urgent overhaul? 92

325

— NALI warning: LCR 2019/D3 ...
— SMSF investment strategies:

are they a financial

Product? ....ocooviiiiieiee 265
— SMSFs investing via unit

trusts o 142
— What is a reversionary

PENSION? it 447
- When SMSF advice is

unlawful ..o 384

C
Calokerinos, W
Reliability of evidence in tax
disputes ... 319
Campbell, S
A Matter of Trusts
- TD 2019/D6 and TD 2019/D7:
(further) unintended
CONSEQUENCES? ..ovveveeeiieieans 323
Cardwell, J
Member Profile
Caredes, S
Tax Counsel’'s Report
— Guidance for tax and
superannuation laws ..............
— Is the turbulence over? ...
— Success breeds success
Castelyn, D
Privilege or concession: the
modern tax adviser’s
challenge ....ccccoooviiiiiiiiies 20
Cheah, W
Alternative Assets Insights
— ATO guidance on
non-concessional MIT

income .99
Chu, H
Assessing market value ratios for
roll-over relief provisions ............. 252
The Placer case (2018) from a
valuation perspective ........ccoevvinns 27

Colaluca, M
A Matter of Trusts
— Reg 13.22C unit trusts —
opportunity or burden? .......... 209
Collins, P
Alternative Assets Insights
- Glencore v FCT: transfer
pricing decision ........cccccceeein 332
Connor, L
Member Profile ... 180
Cormick, R
Member Profile .........ccccooviiiinns 246
Crosland, V
Alternative Assets Insights
- Significant global entities ....... 392

D
De Zilva, N
Reconsidering the
Commissioner’s remedial
POWET ittt 359
Donald, A
Member Profile

E
Einsiedel, L
Successful Succession
— Walls close in on trustee
discretion

F
Figot, B
Superannuation
— NALI warning: LCR 2019/D3 ...325
— SMSF investment strategies:
are they a financial
product? ... 265
— What is a reversionary
PenSioN? ... 447
Folan, R
Tax Education
— How tax study can have a real
IMPaCt v 179
— Not just another program ......... 69
— Tax Agent Program: advance
your knowledge ..
— The challenge in the juggle ...... 14
— The CTA Program: a good
foundation for YTPs ............... 120
Forsyth, A
Mid Market Focus
— ESIC tax incentives: how well
are they understood? ............... 66

Freshwater, L
Death and income tax — some
discrete issues: part 1 ......cccoeeee 431

G
Godber, P

President’s Report
- Influential leaders to address

The Tax Summit 2020 ............ 412
— Looking ahead with 2020
VISION i 346
Gunthorpe, B
Resolving R&D disputes  ............... 124
H
Hanna, N
Applying Subdiv 207-B and Div 6
to franked distributions ............... 138
Hennebry, E

A Matter of Trusts
— Interpreting and varying trust
deeds ...
Houseman, N
Alternative Assets Insights
- PCG 2019/D83: a way forward

onthe ALDT ...ooovvcciiene, 218
Hurst, G
CEO’s Report
— With a view to the future .......... 55
— Another eventful year at The
Tax Institute ... ....287
— Progress is impossible without
change ... 3
— Reaching the summit through
considered investments ......... 413
— Recognising our family of
MEMDErS ..oovviiiiiiiieiicn 231
— Stepping into a season of new
beginnings ... 107
— The best is yet to come
— 'Tis the season for CPD ......... 163
J
Jones, D

Mid Market Focus
— Testamentary trusts: reforms
atatrickle ... 297

K
Kenny, P
Residence tests for individuals:
impact of the Harding decision ....302
Krunic, D
Are all dwellings “substantial and
permanent structures”?
No restrictions to negative
gearing? Think again! .........c....... 73

L
Landsberg, S
Alternative Assets Insights
— ATO views on cross-border
debt iISSUES ...ccoooviiiiiiiiiis 148
Lonergan, W
The Placer case (2018) from a
valuation perspective ..........cco.... 27

M
Marateo, D
SA land tax developments:
aggregation avalanche ................ 254
McEvoy, R
Payroll tax game changer? Optical
Superstore decision .........cceceins 248
McKee, M
Payroll tax game changer? Optical
Superstore decision .........cccceein. 248
Monotti, W
A Matter of Trusts
— The appointor: common
problems ... 263
Montani, D
Foreign residents and the main
residence exemption no more ....439
Morgan, A
Privilege or concession: the
modern tax adviser’s challenge ....20

...203

TAXATION IN AUSTRALIA | VOL 54(8)

469



470

CUMULATIVE INDEX

Morris, M
Death and income tax — some
discrete issues: part 1 ... 431
N
Neilson, T
President’s Report
— A nation of (sometimes

reluctant) gamblers ................ 162
— Getting involved will ensure

your voice is heard ...........ccceen 2
— Not goodbye, but reflection

and thanks ... 286
— The music of the

SPhErES .ivvviviiiiieie e 106
— What constitutes a “tax

professional”? .....ccooeiiiiiiinns 54
— Why tax is much more than

technical skills ... 230

Nickless, J

Alternative Assets Insights
— PCG 2019/D3: a way forward
onthe ALDT ...ooovceiivinii 218
Noah, K
Superannuation
— Is the SG system in need of
an urgent overhaul? ..
Norbury, M
Tax Cases
— Aggregation and duty ............. 45
— Eichmann and storing on
vacant land ... 450
— Fortunatow and personal
services iNCOMe ........ccocevae. 215
- Is it a capital or an income
EXPENSE? ooiviiiiieiieieee s 328
— Pavihi — the helpful bank
teller .
— Subjective intention and land
TAX e 144
— The case of the knight’s
advocate ..., 268
— Who owned the
residence? ... 95

P
Pandey, R
In-house facilitation, test cases
and the AAT Small Business
Division ... 135
Pascale, J
SA land tax developments:
aggregation avalanche
Trust revaluation strategies ...
revisiting the practice .................. 427

Paynter, H
Resolving R&D disputes  ............... 124
Peiros, K

Successful Succession
— Family law asset protection of

a testamentary trust .............. 394
— Main residence and pre-CGT
dwellings exemptions  ............. 151
Pinto, D

Privilege or concession: the
modern tax adviser’s challenge ....20

TAXATION in Australia®
ISSN 0494-8343

Publishing House
The Tax Institute
ABN 45 008 392 372

Level 37, 100 Miller Street
North Sydney, NSW 2060

General Manager, Knowledge
and Learning
Alexandra Wilson

Managing Editor
Deborah Powell

Q
Quigley, B
Senior Adviser’s Report
- Review of the Tax

Practitioners Board ................ 232
- Tax reform can't wait ............ 348
R
Raspin, |
Death and income tax — some
discrete issues: part 1 ..o 431

Redenbach, G
The onus of proof following the

Cassaniti decision ..o 84
Reeves, J

Member Profile .........ccccooviiiins 122
Rocher, K

Successful Succession
— Main residence and pre-CGT
dwellings exemptions  ............. 1561
Rogaris, N
Alternative Assets Insights
— Foreign superannuation funds
and sovereign immunity ......... 454

S
Sahyoun, C
Alternative Assets Insights
— ATO guidance on
non-concessional MIT

INCOME  ..oiiiiiiiicce 99
Savvas, K
Member Profile ..o 301
Scotland, J

Alternative Assets Insights
— ATO guidance on
non-concessional MIT

INCOME  ..ovviiiiccc 99
Slegers, P
SA land tax developments:
aggregation avalanche ................ 254
Trust revaluation strategies ...
revisiting the practice ................. 427
Sokolowski, P
Member Profile ........cccoeiiviiiiinns 72
Spencer, L

A Matter of Trusts
— Trusts and the franking credits
trap: can we fix it? ... 380
Stoyanova, T
Alternative Assets Insights
- Significant global entities ....... 392

T
Tam, G
Payroll tax game changer?
Optical Superstore decision ....... 248
TaxCounsel Pty Ltd
Tax News — what happened in tax?
— June 2019
— July 2019 ..
— August 2019
— September 2019
— October 2019 ..
- November 2019
— December 2019
— February 2020 ......ccccceeveiinn.

Content Consultant
Bob Deutsch

Graphic Designers
Mei Lam
Nicole Welch

Typesetter
Midland Typesetters, Australia

Advertising
Wayne Flekser 02 8223 0071

Tax Tips
— Active asset test ..o 353
— CGT choices: timing issues ... 419
— CGT main residence: adjacent
land issUes ..o, 8
- Tax indemnities .........ccccoceeinns 61
— Testamentary trusts and
minors
- Vacant land: the deduction
amendments ...
- Vacant land deductions ..
— Were there loans?
Thomson, C
Issues for large superannuation
funds 196

\"
Villios, S
Residence tests for individuals:
impact of the Harding decision ...302
w
Wallis, C
Elections: outlays by candidates,
and gifts and donations for

candidates ........ccoiiiiiiiiiiin 76
Wilson, B

Deceased estates, real property

and real iISSUES .......cccevviieiiiin, 307

© 2020 The Tax Institute

This journal is copyright. Apart from
any fair dealing for the purpose

of private study, research, criticism
or review, as permitted under the
Copyright Act, no part may be
reproduced by any process without
written permission.

Disclaimer

Unless otherwise stated,

the opinions published in this
journal do not express the official
opinion of The Tax Institute.

The Tax Institute accepts no
responsibility for accuracy

of information contained herein.
Readers should rely on their own
inquiries before making decisions
that touch on their own interests.

TAXATION IN AUSTRALIA | MARCH 2020



.. . Contacts
Giving back to the profession  yaons coue

President
Peter Godber, CTA

Vice President
Jerome Tse, CTA

Treasurer
Stuart Glasgow, CTA

National Councillors

The Tax Institute would like to thank the following presenters from our December, January and
February CPD sessions. All of our presenters are volunteers, and we recognise the time that they have
taken to prepare for the paper and/or presentation, and greatly appreciate their contribution to

educating tax professionals around Australia. Paul Banister, CTA
David Earl, FTI
Kathy Allison Neil Lamb, ATI Len Hertzman, CTA

Michael Anderson
Matthew Beckmans
Catherine Birch

David Bloom, QC

Phil Broderick, CTA
Richard Buchanan, CTA
Andrew Burns, CTA
Daniel Butler, CTA
Hugh Canhill, FTI
Stephanie Caredes, CTA
Daniela Cavaletti

Vivian Chang, CTA
James Claringbold
Graeme Colley, CTA
Andrew Davies

The Hon. Justice Jennifer Davies
Josh Day

Alex Demetriou, CTA
Joanne Dunne, CTA
Antoinette Elias, CTA
The Hon. Craig Emerson
Charlotte Evans, CTA
Kirsten Fish, CTA

Aaron Fitchett, CTA
Daniel Fry, CTA

Nick Giurietto

Martin Haese

Simon Hellmers

Natalie Hewson

Sarah Hickey, ATI
Adam Hijazi

Frank Hinoporos, CTA
Andrew Hirst, CTA
Yikai Hoe, CTA

Jim lliopoulos, CTA
Robyn Jacobson, CTA
Julianne Jaques, CTA
Angie King, FTI

Jason King, CTA

Shweta Krishna

Jenny Lin

Matthew Linden

Gina Maio

Nick Maley

Daniel Marateo

Hadi Mazloum

Paul McCullough

Daniel Mclnerney, CTA
Louise Miller

William Moore

Abdol Mostafavi, CTA
Terry Murphy, QC, CTA
Sanaz Naimi Roshan
Karen Payne, CTA

Peter Poulos, CTA

Mark Richmond, SC, CTA
Damian Ryan, CTA
Rebecca Saint

Jemma Sanderson, CTA
Nolan Sharkey

Rae Smith

Judy Snell, CTA

John Storey, ATI

Helen Suke

Helen Symon, QC
Amelia Teng

Richard Vann, CTA
Peter Walmsley

Thomas Walrut, FTI
Grant Wardell-Johnson, CTA
Eugene Wheelahan, QC, FTI
Emma Woolley, CTA
Grahame Young, FTI

Adrian Zuccarini

Marg Marshall, CTA
Eddy Moussa, CTA
Tim Sandow, CTA
Todd Want, CTA

National Office

CEO: Giles Hurst

Level 37, 100 Miller Street
North Sydney, NSW 2060

Tel: 02 8223 0000

Email: ceo@taxinstitute.com.au

State Offices

New South Wales and ACT
Chair: Rae Ni Corraidh, CTA
Manager: Leanne Carter

Level 37, 100 Miller Street

North Sydney, NSW 2060

Tel: 02 8223 0031

Email: nsw@taxinstitute.com.au

Victoria

Chair: Fiona Knight, CTA
Manager: Brian Martin

Level 3, 530 Collins Street
Melbourne, VIC 3000

Tel: 03 9603 2000

Email: vic@taxinstitute.com.au

Queensland

Chair: John loannou, CTA
Manager: Paula Quirk Russo
Level 11, Emirates Building
167 Eagle Street

Brisbane, QLD 4000

Tel: 07 3225 5200

Email: gld@taxinstitute.com.au

Western Australia

Chair: Bill Keays, CTA
Manager: Brian Martin

Level 10, Parmelia House

191 St Georges Terrace

Perth, WA 6000

Tel: 08 6165 6600

Email: wa@taxinstitute.com.au

South Australia and
Northern Territory
Chair: Peter Slegers, CTA
Manager: Craig Spurr

Ground Floor, 5-7 King William Road

Unley, SA 5061

Tel: 08 8463 9444
Email: sa@taxinstitute.com.au

Tasmania

Chair: lan Heywood, CTA
Manager: Craig Spurr

Level 3, 530 Collins Street
Melbourne, VIC 3000

Tel: 1800 620 222

Email: tas@taxinstitute.com.au



02/20

00025KNOW.

I

THE TAX INSTITUTE

taxinstitute.com.au


http://taxinstitute.com.au

