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Tax News – at a glance

by TaxCounsel Pty Ltd

December – what happened in tax?

The following points highlight important federal tax developments that occurred during December 2023. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 368 (at the item number indicated).

2023–24 mid-year economic and fiscal outlook

The Treasurer released the 2023–24 mid-year economic and fiscal outlook on 13 December 2023 and several new measures that are of interest were announced. See item 1.

TPB sanctions regime

On 9 December 2023, the Assistant Treasurer and Minister for Financial Services announced the release of a consultation paper in relation to the government’s proposed next stage of the reforms in response to the PwC tax leaks matter. See item 2.

Franking credits: in specie distributions

The Commissioner has released a taxpayer alert in relation to arrangements involving franked distributions in the form of property other than money (in specie distributions) that are made to income tax exempt entities, including registered charities, deductible gift recipients, scientific institutions and public educational institutions (TA 2023/3). See item 3.

Taxpayer alerts: R&D activities

The Commissioner has released two taxpayer alerts in relation to R&D activities, with one of the taxpayer alerts dealing with activities delivered by an associated entity (TA 2023/4) and the other dealing with activities conducted overseas (TA 2023/5). See item 4.

Early stage investors: “expense” that is “incurred”

The Commissioner has released a final determination which considers the early stage test that is relevant for the purposes of the early stage innovation company regime which is intended to encourage new investment in small Australian innovation companies with high-growth potential, by providing a tax offset and modified CGT treatment to qualifying investors (TD 2023/6). See item 5.

Employee or independent contractor

The Commissioner has released a taxation ruling and a practical compliance guideline in relation to the question of whether an individual is an “employee” of an entity for the purposes of the PAYG withholding provisions of the Taxation Administration Act 1953 (Cth) (TR 2023/4; PCG 2023/2). See item 6.

Unregistered entity: penalties

The Federal Court (Banks-Smith J) has imposed a pecuniary penalty of $230,000 on an individual (Ms Van Stroe) who contravened s 50‑5(1) of the Tax Agent Services Act 2009 (Cth) (TASA) on 531 separate occasions by preparing and lodging income tax returns for taxpayers, being the provision of a tax agent service for a fee or other reward, while not a registered tax agent (Tax Practitioners Board v Van Stroe (No. 2) [2023] FCA 1533). See item 7.

Beneficiaries assessable on amounts received by trust

The AAT has held that two presently entitled beneficiaries of a property discretionary trust had not discharged the onus of establishing that certain amounts received by the trust during the income years in question were not income (and, so, were assessable to them) and also that the Commissioner had rightly assessed them to penalties on the ground of recklessness (CVMW and FCT [2023] AATA 4039). See item 8.

Transfer to army reserve: genuine redundancy

The AAT has held that a payment received by a regular full-time member of the army as a result of being transferred to the army reserve was a genuine redundancy payment for the purposes of the genuine redundancy payments and early retirement scheme payment provisions in Subdiv 83-C of the Income Tax Assessment Act 1997 (Cth) (Fidge and FCT [2023] AATA 4245). See item 9.

New Commissioner of Taxation

Mr Rob Heferen is to be appointed as the Commissioner of Taxation for a period of seven years from 1 March 2024 to replace Mr Chris Jordan whose term ends on 29 February 2024.

Goods taken from stock

The Commissioner has released a determination that sets out the amounts that he will accept as estimates of the value of goods taken from trading stock for private use by taxpayers in named industries in the 2023–24 income year (TD 2023/7).


President’s Report

by Todd Want, CTA
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The Institute is what we make it

President Todd Want on shaping The Tax Institute of the future.

As we kick off the new year at the Institute, a warm welcome to 2024 to all members. I hope you got the chance for some downtime over the holiday period and that you’ve started the year refreshed and ready for what will no doubt be another interesting year in the world of tax.

I’m thrilled and honoured to be writing to you as President of The Tax Institute. My thanks go to you, the members, for putting your trust in me to lead The Institute this year. I also wanted to thank members of the National Council for their support and to Marg Marshall for her wonderful work as President last year. I look forward to working closely with the National Council (Tim Sandow, CTA, as Vice President; Clare Mazzetti, our independent Chair; and Scott Treatt, CTA, our CEO) and the rest of the team at the Institute over the course of 2024 to deliver great outcomes for the Institute, the profession, and for you, the members.

This year, I’m excited to get back to the core of what we do at the Institute. A big part of this is educating the tax profession. A lifelong desire to continue learning, developing and growing is the thread that connects all our members, no matter where or what you practice.

The Institute has historically been known for providing high-quality, relevant and highly tailored tax education, whether it be through structured education programs or through learning at conferences and events.

One of my favourite Institute events — and a favourite of many others — is the Noosa Tax Convention. It is always a wonderful experience, full of robust tax discussions and opportunities to gather new knowledge and skills from the best in the business. And that’s not to mention the great socialising and connecting with fellow tax practitioners that occurs at this event and others like it.

These days, the tax conversation at Noosa is as robust as ever and it’s often the only opportunity I have to catch up with certain colleagues from around the country. It’s also wonderful to see that community expand and develop to include a new generation of tax practitioners from every walk of life.

The tax profession is growing and evolving, and I’m proud to see the Institute grow and evolve alongside it. The members who I meet at events these days represent a broad cross-section of tax professionals from diverse backgrounds and specialties. Although our core purpose is the same — educating and supporting the tax profession — and our membership is still made up of passionate, talented tax practitioners, the Institute has a different face and a different heartbeat these days.

It’s The Tax Institute of the future. And I am excited to help shape that future-focused Institute, while remaining true to our core values and purpose.

This year, we’re building on the legacy of high-quality tax education with our new Tax Academy offering, which enables practitioners to add to their skill set with bite-sized chunks of micro-credential learning.

Our focus with Tax Academy is on making tax education accessible to all. That means practitioners from diverse backgrounds, small firms, regional areas, and all specialties and levels of experience across the industry. It also opens up education to a new generation of tax practitioners who are busy building careers and lives, and who want to learn online at a time and place that suits them. Helping to bring through a new generation of highly skilled tax practitioners is crucial to the future success of our profession.

Importantly, while we create these new opportunities for tailored learning and new career pathways, we’re staying true to who we are at our heart — a tax educator that prides itself on practical, collaborative learning.

As a final word, I encourage you to be actively engaged in our tax community this year. We are making a concerted effort to reach out and open up further opportunities for your voice to be heard. I encourage you to seize these opportunities. The Institute is what we make it, now more than ever.


CEO’s Report

by Scott Treatt, CTA
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Have your say on our future plans

CEO Scott Treatt invites members to raise their voice in deciding how the Institute supports them in 2024.

Welcome to 2024! I hope your year has started well, and that you’re feeling energised and ready to tackle new challenges and celebrate new successes this year.

Personally, I can say that the three months I have served as CEO of the Institute so far have been busy, challenging and, above all, incredibly rewarding. The commitment that our volunteers, staff and, indeed, members have shown to our organisation as we navigated our way through a period of fairly significant change has been impressive and inspiring.

On that note, I’d like to thank Marg Marshall for her work as President last year, and to extend a warm welcome to Todd Want as he takes on the mantle of President, and to Tim Sandow as Vice President. Todd is one of our youngest Presidents in many years — or perhaps ever — and I am excited to have a fresh new voice representing our members and leading the Institute.

Todd’s message in this month’s journal, about the changing face of the Institute, is a vital factor in how we consider our long-term strategic goals and plans. We aren’t the Institute we were 50 years ago, 20 years ago, or even 10 years ago. Instead, we are a more vibrant, inclusive, diverse and enriched community.

A new year is a new chance for us to evaluate how we do things at the Institute and the direction we want to travel in the future. We have just celebrated our 80th year, and the plans we make today will put us on a course for the next 80 years.

As I said at the end of last year, my focus while making plans in 2024 is on ensuring that our members’ voices are at the centre of the conversation. Part of this is working to reflect member priorities and diverse opinions in the advocacy work we do for the tax system. We have the best interests of the tax system at heart and we work to ensure that our tax system is administered without excessive burden on the tax profession and broader community.

Just as importantly, I am dedicated to making sure that member voices are heard when it comes to the priorities, direction and vision of the Institute itself. Our members are our first priority — always.

Early this year, we will be asking you to complete a member survey. I encourage you to do so as this is a key tool in helping us understand how to better serve you with the resources, events and support we offer during the year. Our volunteer councils and committees do a wonderful job representing their fellow members throughout the year but, as our membership develops and changes, tools like this offer a vital insight into what all of our members are thinking. It is an opportunity for us to hear directly from the “horse’s mouth”, and for you to have your say about how we develop the Institute into the future.

The survey will by no means be the last chance for you to have your say. I am looking forward to engaging with you in various forums throughout the year. I’m especially looking forward to seeing you in person at events and future engagement opportunities, which are yet to come.

Whatever your journey throughout 2024, whether it is starting a new position, undergoing further education, or continuing to serve your clients to the best of your ability, The Tax Institute is here to support you.


Senior Tax Counsel’s Report

by Julie Abdalla, FTI
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Retrospective tax legislation

We reflect on and remind taxpayers and tax practitioners of the ATO’s approach to announced but unenacted retrospective tax legislation to alleviate uncertainty.

A basic legislative principle of common law presumes that, unless a contrary intention appears, parliament intends to enact legislation prospectively and not retrospectively.

With parliament’s first sitting date for the year scheduled on 6 February 2024, the uncertainty created by announced but unenacted measures (such as the Multinational Tax Integrity Package, including the thin cap amendments and the implementation of the OECD’s two-pillar solution) continues. The proposed effective start date of the thin cap amendments is 1 July 2023 (except for the debt deduction creation rules which are now proposed to be effective from 1 July 2024) and the proposed effective start date for the implementation of Pillar Two is 1 January 2024.

It is not entirely unheard of for parliament to enact retrospective tax legislation. However, it is subject to checks and bounds. The Senate procedural orders of continuing effect, standing order 45, which deals specifically with the retrospectivity of taxation Bills, provides that, where taxation legislation has been announced by press release more than six months before the introduction of the relevant legislation into parliament (or publication of a draft Bill), that legislation will be amended to provide for a commencement date after the date of introduction (or publication).

The implementation of the Pillar Two rules was announced in the 2023–24 Federal Budget (on 9 May 2023), as foreshadowed in the government’s election commitments. Still, exposure draft legislation is yet to be published or introduced in the parliament (over eight months from the date of announcement). Consequently, we could see a change in the effective start date of the Pillar Two rules based on the Senate’s standing order 45.

Considering more than six months have passed since the start of the current financial year and the announced measures have not been enacted, taxpayers may intend, or already have started, to manage their tax affairs for the year. In this regard, the ATO’s PS LA 2007/11 (on its administrative approach to unenacted retrospective legislative measures) assists and provides some clarity to affected taxpayers.

Unenacted retrospective legislation

Based on the guidance provided in PS LA 2007/11 and the ATO webpage, where announced measures are not enacted but have retrospective operation, taxpayers can lodge their tax return based on the existing law or the proposed law. Generally, the ATO will advise taxpayers to organise their tax affairs in accordance with existing law.

Increases in taxpayers’ liabilities

Generally, if taxpayers take reasonable care and follow the existing law, the ATO will not levy shortfall penalties and general interest charges (GIC) or shortfall interest charges (SIC) up to the date of enactment of the legislation change or up to the reasonable period provided by the ATO to correct the taxpayer’s affairs after the enactment of the legislation.

If the taxpayer does not lodge an amendment request or revise their activity statement within a reasonable time, full interest will apply from the date of enactment.

When taxpayers anticipate their tax liability based on the proposed retrospective law but the proposed measures are not enacted, they may be liable for GIC and SIC at the base interest rate. Otherwise, the same consequences follow when the proposed law is enacted but the taxpayer has understated their liability.

Reductions in taxpayers’ liabilities

If a proposed law change is expected to reduce the taxpayer’s liabilities, the taxpayer is encouraged to self-assess under the existing law. If the taxpayer chooses to self-assess by anticipating an announced law change, the ATO may not enforce compliance with the existing law. However, the ATO will act to prevent incorrect refunds.

Where a taxpayer has overstated their liability in general or if the newly enacted retrospective legislation reduces their tax liability, the taxpayer would usually be entitled to interest on overpayment of tax.

More information on the ATO’s approach to penalties and interest in relation to changes in legislation with retrospective effect can also be found in PS LA 2006/8.

Conclusion

Retrospective legislation may be justified only when it is beneficial, curative or clarificatory in nature, and should be used in limited circumstances. While PS LA 2007/11 and the ATO website guidance provide some clarity to taxpayers affected by unenacted retrospective measures, we consider that retrospective legislation should remain the exception and that prospective operation should be preferred in most cases. This provides greater certainty to taxpayers and their advisers and can be achieved through good consultation.
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Tax News – the details

by TaxCounsel Pty Ltd

December – what happened in tax?

The following points highlight important federal tax developments that occurred during December 2023.

Government initiatives

1. 2023–24 mid-year economic and fiscal outlook

The Treasurer released the 2023–24 mid-year economic and fiscal outlook on 13 December 2023. The following are new measures that were announced and are of interest.

Commonwealth penalty unit increase

The amount of the Commonwealth penalty unit is to be increased from $313 to $330, commencing four weeks after passage of the relevant legislation. The increase will apply to offences committed after the commencement of the legislative amendment.

Denying deductions for ATO interest charges

Deductions are not to be allowable for ATO interest charges (specifically, the general interest charge and the shortfall interest charge) incurred in income years starting on or after 1 July 2025.

Lower fees for build-to-rent projects

The government will apply the lower commercial foreign investment application fee to foreign investments in build-to-rent projects where investors are proposing to acquire residential land or agricultural land. This is intended to encourage investment in build-to-rent projects, increase Australia’s housing stock, and expand access to affordable housing.

Raising fees for established dwellings

The following action is to be taken to ensure that foreign investment in housing is consistent with the government’s agenda to boost Australia’s housing supply:

• tripling foreign investment fees for foreign investors who apply to purchase established dwellings from the day after the date of royal assent of the enabling legislation;

• doubling vacancy fees for foreign investors who have purchased residential dwellings (new and established) since 9 May 2017; and

• providing $3.5m to enhance the ATO’s compliance regime to ensure that foreign investors comply with fee, notification and other regulatory requirements such as selling their residence when required.

Foreign resident capital gains withholding

The foreign resident capital gains withholding tax rate is to be increased from 12.5% to 15%, and the withholding threshold is to be reduced from $750,000 to $0, with effect in relation to real property disposals under contracts entered into on or after 1 January 2025.

2. TPB sanctions regime

On 9 December 2023, the Assistant Treasurer and Minister for Financial Services announced the release of a consultation paper in relation to the government’s proposed next stage of the reforms in response to the PwC tax leaks matter.

The consultation paper seeks feedback on measures to expand on the sanctions available to the Tax Practitioners Board (TPB) to respond to tax agent misconduct, including:

• reintroducing criminal penalties for unregistered tax practitioners;

• broadening and increasing civil penalties; and

• introducing infringement notices.

The government has also released for consultation an exposure draft of a legislative instrument that would expand the obligations under the TPB Code of Professional Conduct. These proposed obligations would include:

• managing conflicts of interest;

• preventing unauthorised disclosure of confidential government information;

• advising clients of relevant matters, such as if they are being investigated or sanctioned for misconduct; and

• having adequate supervision and quality assurance arrangements in place.

The Commissioner’s perspective

3. Franking credits: in specie distributions

The Commissioner has released a taxpayer alert in relation to arrangements involving franked distributions in the form of property other than money (in specie distributions) that are made to income tax exempt entities, including registered charities, deductible gift recipients, scientific institutions and public educational institutions (TA 2023/3).

Under the arrangements:

• an in specie franked distribution is made (or flows indirectly) to an income tax exempt entity; and

• there are restrictions on the ordinary incidents of ownership of the distributed property that are imposed as part of the terms and conditions for the making of the franked distribution and prevent the income tax exempt entity from receiving immediate custody and control of that property.

The ATO is concerned that income tax exempt entities may be entering into the arrangements without being aware that these restrictions may make them ineligible for a refund of the franking credits attached to the franked distribution.

By virtue of s 207-122(b)(i) of the Income Tax Assessment Act 1997 (Cth) (ITAA97), an entity that receives a franked distribution in the form of property other than money will not be eligible for a refund of franking credits where the terms and conditions on which the franked distribution is made are such that the entity “does not receive immediate custody and control of the property”.

The ATO’s position is that this requires the recipient entity to receive, from the moment of distribution, control of the distributed property to the same extent as an absolute owner. In this context, ownership control commensurate with being the absolute owner involves having unrestricted authority over the ordinary incidents of ownership of that property.

TA 2023/3 gives several examples of arrangements where s 207-122(b)(i) may apply, including the following:


Example

The distributing entity makes an in specie distribution of shares held by it in the company (the company shares) to the recipient entity. The distribution is fully franked.

Prior to the in specie distribution being made, the distributing entity and the recipient entity enter into a formal agreement that prohibits the recipient entity from selling, transferring or disposing of the company shares to another entity for a period of time, without the consent of the distributing entity.

The restrictions set out in the formal agreement mean that the recipient entity does not have the required immediate custody and control of the company shares and is not eligible for a refund of franking credits.



The ATO is monitoring applications for franking credit refunds by income tax exempt entities where the claim is in respect of an in specie franked distribution.

4. Taxpayer alerts: R&D activities

The Commissioner has released two taxpayer alerts in relation to R&D activities, with one of the taxpayer alerts dealing with activities delivered by an associated entity (TA 2023/4) and the other dealing with activities conducted overseas (TA 2023/5).

TA 2023/4 states that the ATO is currently reviewing claims made by R&D entities for a tax offset under the R&D tax incentive (R&DTI) for expenditure incurred under an agreement with an associate of the R&D entity (the service provider) that itself conducts the R&D activities. More particularly, the ATO is concerned with arrangements that:

• incorrectly purport the R&D entity as having incurred or paid (or both) the relevant expenditure under an agreement with the service provider; or

• have the effect of obtaining for the R&D entity a tax offset for expenditure on R&D activities purportedly conducted for the R&D entity’s own benefit but are instead in substance being conducted for (or to a significant extent for) the service provider.

The service provider is usually an entity that has historically conducted the group’s trading and research activities. The service provider, however, is not itself an entity that would be entitled to claim an offset were it to conduct the activities for its own benefit or, if entitled, only entitled to a lesser benefit under the R&DTI.

TA 2023/5 states that the ATO is currently reviewing arrangements where R&D entities claim a tax offset under the R&DTI rules for expenditure incurred on R&D activities conducted overseas. The ATO has seen instances where an R&D entity has purported that the R&D activities were conducted for the R&D entity’s own benefit, but those activities were instead being conducted for (or to a significant extent for) a foreign entity that is “connected with” or is an “affiliate” of the R&D entity (foreign related entity).

The ATO’s concern is that R&D entities might be incorrectly claiming the R&D tax offset irrespective of whether:

• the R&D entity has an overseas finding (issued under s 28C(1)(a) of the Industry Research and Development Act 1986 (Cth)) covering the R&D activities being conducted; or

• under the contractual arrangements between the R&D entity and the foreign related entity, the R&D entity purportedly has an interest in any developed intellectual property, know-how or other results from the R&D entity’s expenditure on the R&D activities.

5. Early stage investors: “expense” that is “incurred”

The Commissioner has released a final determination which considers the early stage test that is relevant for the purposes of the early stage innovation company (ESIC) regime which is intended to encourage new investment in small Australian innovation companies with high-growth potential, by providing a tax offset and modified CGT treatment to qualifying investors (TD 2023/6).

To be entitled to a tax offset, the investor must be issued with shares in a company that satisfies the tests in s 360-40(1) ITAA97 immediately after the shares are issued. Those tests are an early stage test and an innovation test. The early stage test includes a requirement that the company issuing the shares, and any of its 100% subsidiaries, incurred total expenses of $1m or less in the income year preceding the issue of the shares. The company may need to satisfy an additional expense test, depending on when it was incorporated in Australia or registered with the Australian Business Register.

TD 2023/6 states that, for the purposes of these provisions:

• “expenses” are amounts recognised as expenses under general accounting concepts;

• “incurred” has the same meaning as it has for the purposes of the general deduction provision (s 8-1 ITAA97); and

• “test time” means the time immediately after the company has issued shares to the investor.

As a practical matter, the Commissioner considers that there is low compliance risk in a company and its investors relying on the amount reported as “total expenses” in the company tax return, without separately identifying whether those expenses have been “incurred” in the tax sense. Accordingly, the Commissioner would not devote compliance resources to query or adjust the company’s incurred total expenses that use the reported amount of total expenses in the company’s tax return. However, compliance action may be taken to verify that the amount of total expenses reported in the tax return is correct.

For the avoidance of doubt, this compliance approach does not prevent a company and its investors from using an amount worked out to be the correct amount of incurred expenses when determining if the relevant early stage expense tests are met.

Also, if the Commissioner is asked to amend an assessment, or is required to state a view (for example, in a private ruling or in submissions in a litigation matter), the Commissioner will act consistently with the views set out in TD 2023/6.

6. Employee or independent contractor

The Commissioner has released a taxation ruling and a practical compliance guideline in relation to the question of whether an individual is an “employee” of an entity for the purposes of the PAYG withholding provisions of the Taxation Administration Act 1953 (TAA53) (Cth) (TR 2023/4; PCG 2023/2).1

Under the withholding provisions, an obligation is imposed on a paying entity to withhold an amount from the salary, wages, commission, bonuses or allowances it pays to an employee, whether or not the paying entity is the employer. Some points from TR 2023/4 and PCG 2023/2 are set out below.

TR 2023/4 points out that, to ascertain the relevant legal rights and obligations between the worker and the engaging entity, the contract of employment must be construed in accordance with the established principles of contractual interpretation. The task is to construe and characterise the contract at the time it was entered into it. For the purposes of that exercise of construction, recourse may be had to events, circumstances and things external to the contract which are objective, known to the parties at the time of contracting, and assist in identifying the purpose or object of the contract.

A useful approach for establishing whether or not a worker is an employee of an engaging entity when analysing and weighing up each of the indicia of employment identified in the case law is to consider whether the worker is working in the business of the engaging entity, based on the construction of the terms of the contract. This evaluative exercise should not be approached on the basis that there is a checklist against which ticks and crosses may be placed to produce the answer. Rather, the terms of the contract between the parties must be considered holistically to determine whether, on balance, the worker is an employee or an independent contractor. It requires an approach which involves standing back and viewing the contract from a distance, such that an informed, considered, qualitative appreciation of the whole can be undertaken. Further, not all details are of equal weight or importance in any given situation. The details may also vary in importance from one situation to another.

The fact that a worker may be conducting their own business, including having an Australian business number, is not determinative. A person conducting their own business may separately be an employee in the business of another.

The “label” which parties choose to describe their relationship, whether within a written contract or otherwise, is not determinative of, or even relevant to, that characterisation. It is the legal rights and obligations which constitute their relationship which are relevant, and “labels” used to describe the relationship which are inconsistent with those rights and duties have no meaning.

An arrangement between parties that is structured in a way that does not give rise to a payment for services rendered but rather a payment for something entirely different, such as a lease or a bailment, does not give rise to an employment relationship for the purposes of the TAA53.

PCG 2023/2 outlines the Commissioner’s compliance approach for businesses that engage workers and classify them as either employees or independent contractors. It sets out how the ATO allocates its compliance resources, based on the risks associated with the classification.

It is the substance of a contractual arrangement that will dictate a worker’s classification, rather than the labels used in it. Sometimes, for example, an entity that is carrying on a business will engage a worker with a written contract that describes the worker as an independent contractor, but when all rights and obligations in the totality of the contractual arrangement are considered, the arrangement is actually one of employment.

Further to the ordinary meaning of “employee”, being its meaning under common law, the Superannuation Guarantee (Administration) Act 1992 (Cth) (SGAA92) contains an extended definition of “employee” for superannuation guarantee purposes. This extends beyond traditional employment relationships to take into account some independent contractors. Most relevantly, s 12(3) SGAA92 provides that, if a person works under a contract that is wholly or principally for the labour of the person, the person is an employee for superannuation purposes. The Commissioner’s view of who is an employee under the extended definition is outlined in SGR 2005/1.

PCG 2023/2 applies in situations where an entity that carries on a business (the engaging entity) engages a worker, and describes how and when the ATO will allocate compliance resources to cases investigating the worker’s classification. PCG 2023/2 is relevant for a variety of tax and superannuation obligations for both the engaging entity and the worker, where the worker contracts directly with the engaging entity.

PCG 2023/2 outlines the ATO’s risk framework for worker classification arrangements, based on the actions taken by the parties when entering into the arrangement. Parties can self-assess against this risk framework to understand the likelihood of the ATO applying compliance resources to review their arrangement.

The review of an arrangement by the ATO may be the result of proactive case selection where particular risk factors and information known to the ATO warrants a review. A review may also be the result of an unpaid superannuation query received from a worker where they believe that they were entitled to superannuation because they should have been classified as an employee and not an independent contractor or they satisfy the extended definition of “employee” for superannuation purposes.

The risk framework is made up of four zones. When the ATO reviews an arrangement on either of the occasions referred to, the ATO will apply compliance resources initially to determine which risk zone the arrangement falls into. Once the risk zone has been determined, whether the ATO has cause to apply compliance resources will depend on the zone in line with Table 3 of PCG 2023/2.

Recent case decisions

7. Unregistered entity: penalties

The Federal Court (Banks-Smith J) has imposed a pecuniary penalty of $230,000 on an individual (Ms Van Stroe) who contravened s 50‑5(1) of the Tax Agent Services Act 2009 (Cth) (TASA) on 531 separate occasions by preparing and lodging income tax returns for taxpayers, being the provision of a tax agent service for a fee or other reward, while not a registered tax agent (Tax Practitioners Board v Van Stroe (No. 2)2).

A number of taxpayers provided affidavit evidence as to their dealings with Ms Van Stroe, and Banks-Smith J accepted the submission of the Tax Practitioners Board (the Board) that those taxpayer affidavits evinced a pattern of behaviour indicative of a deliberate attempt to engage in a profit-making scheme in circumstances where Ms Van Stroe was operating outside the regulatory framework for a number of years. Her usual practice was to meet with a taxpayer who had heard of her services through word of mouth and came to meet with her at a specified address.

Ms Van Stroe would access the taxpayers’ MyGov accounts with them, and then complete details for their tax return. She did not take steps to confirm that information included in the tax returns was supported or substantiated by reliable documentary evidence. She generally charged $180 for her services. The affidavits provided examples where false income tax deductions were not brought to the attention of the relevant taxpayer. Further, the evidence indicated that at least seven of the deponents of taxpayer affidavits were subject to an audit by the ATO, with an administrative penalty being imposed on six of those taxpayers.

The 531 contraventions all occurred after the Board had sent a warning letter on 8 March 2018 to Ms Van Stroe informing her that the Board was concerned with her conduct as an unregistered tax agent. They occurred during the period 1 July 2020 to 16 August 2021. The Board’s investigation revealed that Ms Van Stroe earned some $99,590 from taxpayers in relation to the conduct.

As Ms Van Stroe did not participate in the proceedings brought by the Board in the Federal Court, the court had no relevant information from her as to the circumstances of the contraventions, her financial position or any mitigating factors.

Banks-Smith J said that the purpose of a civil penalty is to protect the public interest by deterring future contraventions of the TASA by the contravener and by others. This includes both specific and general deterrence. The principles of retribution, denunciation and rehabilitation that govern criminal sentencing have no part to play in imposing civil penalties.

Her Honour said that the task of determining an appropriate penalty is sometimes said to involve an “instinctive synthesis” involving the evaluation of a multitude of factors, rather than by starting with a fixed figure and making arithmetical adjustments attributable to each factor. Other principles which guide the court in this approach are:

• the penalty should be proportionate, in the sense of setting a reasonable balance between deterrence and oppressive severity;

• there must be regard to totality when conducting a “final check” of the penalties imposed to ensure that the overall penalty is just and appropriate;

• it must be recognised that the statutory maximum is but one yardstick to be considered with other relevant factors;

• the circumstances of both the contravention and the contravenor are relevant to the assessment. Any of those circumstances may have a bearing on the need for deterrence in the particular case. They may overlap, particularly in cases where the contravening conduct is accompanied by a deliberate or strategic state of mind. The seriousness of a contravention and the associated need for deterrence may be assessed not merely by reference to the nature of the physical acts constituting the contravention, but by circumstances such as the deliberation with which the respondent has contravened;

• penalties imposed in comparable cases may provide guidance on assessing the appropriateness of a penalty, as there should be consistency in the penalties imposed for similar contraventions. This may not necessarily be numerical consistency but rather consistency in the application of the relevant principles; and

• finally, for present purposes, the notion of a course of conduct, particularly where there is repetition of similar conduct, is also an important analytical tool. Ordinarily, separate contraventions arising from separate acts should attract separate penalties. However, where separate acts give rise to separate contraventions that are inextricably interrelated or of the same or similar character, they may be regarded as a “course of conduct” for penalty purposes. Whether the contraventions should be treated as a single course of conduct is fact-specific, having regard to all of the circumstances of the case.

Banks-Smith J said that she accepted that Ms Van Stroe’s contraventions were serious. Of particular concern was the vulnerability of taxpayers to exploitation in circumstances where they may have deliberately sought to obtain genuine advice as to their taxation obligations and have paid for that advice. This was not a case of casual advice given from time to time, or of “helping out” a few people. It was a steady, deliberate and repetitive course of conduct.

In this case, having regard to the large number of contraventions, and the concept of the one course of conduct, care had to be taken with setting an amount based on what might apply with respect to each contravention. For example, even assessing a penalty on the basis of $500 per contravention would lead to a penalty of $265,500, an amount her Honour considered to be excessive. Other decisions had similarly noted such calculations, but the resulting range per contravention did little to assist.

Banks-Smith J said that, in the end, and having regard to principles of totality, it was her view that an appropriate fine was $230,000. That remained a significant sum for an individual. It also seemed to be sufficient to provide a meaningful general deterrent, taking into account that Ms Van Stroe received some $99,590 by way of benefits from her conduct and the apparent ease with which she was able to provide her services for a fee. It should be apparent to others from the fine imposed that the benefit by way of a fee or payment is significantly outweighed by the fine imposed.

8. Beneficiaries assessable on amounts received by trust

The AAT has held that two presently entitled beneficiaries of a property discretionary trust had not discharged the onus of establishing that certain amounts received by the trust during the income years in question were not income (and, so, were assessable to them) and also that the Commissioner had rightly assessed them to penalties on the ground of recklessness (CVMW and FCT3).

The taxpayers, who were husband and wife, conducted restaurant and take-away businesses at different locations in Victoria through two discretionary trusts. They also conducted property investment activities through another discretionary trust (the property trust). The taxpayers were the controlling minds and beneficiaries of the three trusts.

In the 2017 and 2018 income years, the property trust received into the bank accounts of its corporate trustee (the property trustee company) seven deposits of cash and/or bank cheques totalling $735,825 (collectively, the deposits). The property trustee company made a number of acquisitions of property in those income years.

The Commissioner assessed the deposits as ordinary income of the property trust, with a consequential increase to the property trust’s net income for the purposes of applying s 97 of the Income Tax Assessment Act 1936 (Cth). The Commissioner then increased the assessable income of each of the taxpayers as presently entitled beneficiaries of the income of the property trust. The Commissioner also imposed penalties on each of the taxpayers at the rate of 50% on the basis of recklessness as to the operation of the income tax laws. The Commissioner did not exercise his discretion to remit the applicable penalties to any extent.

The taxpayers objected to the assessments. In broad terms, they argued that the deposits did not constitute income of the property trust but rather were a mix of debt and equity contributions to the property trust, all of which were provided by their parents (who were secondary beneficiaries). In addition to their evidence and the evidence of their tax agent, the taxpayers also relied on the fact that the deposits were variously described as either a “loan from related party” or a “beneficiary contribution” in the general ledgers and financial statements of the property trustee company.

The AAT was not persuaded that the taxpayers had discharged their burden of proving, on the balance of probabilities, that the assessments issued to them were excessive and what the assessments should be. The AAT was also not persuaded that the administrative penalties imposed by the Commissioner for recklessness should be disturbed.

In summarising the position with respect to the evidence, the AAT said that the vagueness and the numerous inconsistencies of the evidence of the taxpayers led the tribunal to the position that it could not accept their evidence as being sufficiently reliable, despite the fact that the evidence of each taxpayer was sometimes virtually identical. This was because their interests in the disputes were aligned and their statements consequently self-serving. Their evidence, in the absence of any independent contemporaneous documentation or records, was not credible in all of the circumstances.

The taxpayers also submitted that the books and records comprising the general ledgers, balance sheets and profit and loss statements of the property trustee company were prima facie evidence of the matters they recorded as a consequence of the operation of s 1305 of the Corporations Act 2001 (Cth). The AAT said that the difficulty in the present case was that the reliability of the financial records was suspect. The financial records were prepared by the tax agent based on instructions from one of the taxpayers and her evidence was problematic because of numerous inconsistencies and ambiguities. Therefore, the presumption about the records being prima facie evidence was displaced.

Regarding the safe harbour exception to the imposition of administrative penalties, the AAT said that the taxpayers had not proved that they provided their tax agent with all relevant taxation information.

The hearing of the case was in private and, therefore, the AAT made an order that the identities of the taxpayers were to be anonymised in the AAT’s reasons for decision. An application was made that a confidentiality order should also be made by the AAT with respect to the name of the tax agent acting on behalf of the taxpayers. The AAT refused this application.

9. Transfer to army reserve: genuine redundancy

The AAT has held that a payment received by a regular full-time member of the army as a result of being transferred to the army reserve was a genuine redundancy payment for the purposes of the genuine redundancy payments and early retirement scheme payment provisions in Subdiv 83-C ITAA97 (Fidge and FCT4).

The taxpayer became a member of the Australian Army on 16 January 1987 and advanced to the rank of colonel in 2010. In March 2016, the taxpayer commenced a posting as Defence Attaché-Ankara, International Policy. On 31 July 2018, the then Chief of Army wrote to the taxpayer advising that he was being considered for Command Initiated Transfer to the Reserves. This letter went on to say:


“You have provided exemplary service to the Australian Regular Army throughout your service, which has spanned 31 years, with seven years as a colonel. Every effort is being made to find you further employment; however, it is unlikely there will be a full-time position for you following your appointment as Defence Attaché-Ankara, International Policy.”



The taxpayer’s assignment as Defence Attaché-Ankara came to an end in February 2019. Between February 2019 and 6 June 2019, the taxpayer continued to render, and was remunerated for, full-time service. During this period, he was posted to Canberra to a position designated as “senior officer awaiting repost”.

On 5 June 2019, the Chief of Army wrote to the taxpayer advising that, while all efforts had been made to identify further employment, continued workforce planning deliberations had confirmed that there would not be a full-time position available for the taxpayer following his current role. As a result, it had been determined that the taxpayer’s transfer to the army reserves would occur on 7 June 2019.

This letter went on state that, as the taxpayer would be compulsorily transferred from the permanent force to the reserves for reasons of workforce planning within 30 days of receipt of the decision, the taxpayer would be eligible for a special benefit payment pursuant to a determination under s 58B of the Defence Act 1903 (Cth).

The issue for decision was whether the special benefit payment received by the taxpayer was a genuine redundancy payment as defined in s 83-175(1) ITAA97 which provides:


“A genuine redundancy payment is so much of a payment received by an employee[5] who is dismissed from employment because the employee’s position is genuinely redundant as exceeds the amount that could reasonably be expected to be received by the employee in consequence of the voluntary termination of his or her employment at the time of dismissal.”



The AAT held that the correct characterisation of the circumstances was that there was previously a position for a colonel in the regular army that the taxpayer held for some seven years, carrying out duties as and where directed. Due to workforce planning considerations, a decision was taken that his position as a colonel was no longer required. The taxpayer’s former position as a colonel in the regular army was therefore properly described as redundant in the sense that the position was excess to the army’s requirements.

The taxpayer’s dismissal was given effect by the compulsory transfer out of his full-time position and into the reserves. The redundancy caused the compulsory transfer to occur; it would not have occurred but for the redundancy. Thus, the dismissal was because of the redundancy.

TaxCounsel Pty Ltd
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Code breaches: new notification obligations

Recent legislative amendments impose obligations on registered tax agents to notify the TPB of certain breaches of the Code of Professional Conduct.

Background

The regulatory regime that applies to tax agents is in the course of undergoing substantial change. Not only are the government’s responses to the recommendations made in the Tax Practitioners Board (TPB) 2019 review in the course of being legislated, but the emergence of the PwC matter is also driving legislative action.

The recently enacted Treasury Laws Amendment (2023 Measures No. 1) Act 20231 contains amendments that implement a number of measures recommended by the TPB review, including in relation to employing or using “disqualified entities”, and the change of the registration cycle from three years to one year.

This amending Act, however, also made important amendments to the Tax Agent Services Act 2009 (TASA) that can be traced to the PwC matter and which require (in the circumstances provided for) a registered tax agent to notify the TPB of significant breaches of the Code of Professional Conduct (the Code) that the agent or another registered tax agent has committed on or after 1 July 2024.

These notification obligations (which are referred to for convenience as the “Code breach notification rules”) were not proposed by the government (and, so, were not included in the amending Bill as introduced into parliament) but were included in the Bill as a result of amendments moved by the Australian Greens in the Senate.

The Code breach notification rules are clearly important and will require tax agents to be alert to the need to notify the TPB of Code breaches in particular circumstances. This article considers some aspects of the new notification obligations.

The Code breach notification rules also apply to a registered BAS agent. For the sake of simplicity, this article refers to the position of a registered tax agent.

Code breaches by agent

The circumstances in which a registered tax agent has an obligation to notify the TPB of something have been extended by the amending Act to the situation where the tax agent has reasonable grounds to believe that the agent has breached the Code, and that the breach is a significant breach (as defined) of the Code.2

This notification obligation applies in relation to breaches of the Code that occur on or after 1 July 2024, this being the date of the commencement of Pt 5 of Sch 3 of the amending Act.3

Such a notification must be made in writing within 30 days of the day on which the notifying agent first had, or ought to have had, reasonable grounds to believe that they had breached the Code, and that the breach is a significant breach of the Code (s 30-35(4)(b) TASA).4

Code breaches by another tax agent

Importantly, a registered tax agent is obliged to notify the TPB in writing of a significant breach of the Code by another registered tax agent. This notification obligation arises where a registered tax agent has reasonable grounds to believe that another registered tax agent has breached the Code, and that the breach is a significant breach of the Code (s 30-40(1) and (3) TASA).

The time within which such a notification must be made is within 30 days of the day on which the notifying tax agent first had, or ought to have had, reasonable grounds to believe that the other agent breached the Code, and that the breach is a significant breach of the Code (s 30-40(3) TASA). This notification obligation applies in relation to breaches of the Code that occur on or after 1 July 2024.5

Further, if, at the time the notifying tax agent has reasonable grounds to believe that the other agent has breached the Code, the other agent is a member of a professional association accredited by the TPB and the notifying tax agent is aware of the other agent’s membership, the notifying tax agent must also notify the association, in writing, of the breach within the same 30-day period (s 30-40(2) and (3) TASA).

Failure to notify

Where a registered tax agent fails to notify the TPB of a breach of the Code as required, this would mean that an offence under s 8C of the Taxation Administration Act 1953 (TAA53) would be committed (failure to comply with requirements under taxation law). In addition, if the failure to notify is in respect of a Code breach by the registered agent that is under a duty to notify, this failure would itself be a breach of the Code (failure to comply with the taxation laws in the conduct of the agent’s personal affairs).6

No explanatory memorandum

As mentioned, the amending Bill as introduced into parliament did not contain the Code breach notification rules. The rules were included in the amending Bill as a result of non-government amendments moved in the Senate. One consequence of this is that there is no explanatory memorandum that deals with the Code breach notification rules. That means that what could otherwise have been a potentially useful aid to the interpretation of the Code breach notification rules is not available.7

Significant breach of the Code

The Code breach notification rules apply in relation to a breach of the Code by a registered tax agent that is a significant breach of the Code.

The concept of a significant breach of the Code for this purpose is defined in the dictionary to the TASA (s 90-1(1)). That definition is as follows:


“‘significant breach of the Code’ means a breach of the Code of Professional Conduct by a registered tax agent or BAS agent if the breach:

(a) constitutes an indictable offence, or an offence involving dishonesty, under an Australian law;[8] or

(b) results, or is likely to result, in material loss or damage to another entity (including the Commonwealth); or

(c) is otherwise significant, including taking into account any one or more of the following:

(i) the number or frequency of similar breaches by the agent;

(ii) the impact of the breach on the agent’s ability to provide tax agent services;

(iii) the extent to which the breach indicates that the agent’s arrangements to ensure compliance with the Code are inadequate; or

(d) is a breach of a kind prescribed by the regulations for the purposes of this paragraph.”



The use of the expression “means” in the definition has the consequence that the definition is exhaustive.

A further point is that, as a matter of construction, a component of a defined term (for example, the word “significant” in the term “significant breach of the Code”) cannot govern the construction of the definition. In this regard, in Owners of the Ship “Shin Kobe Maru” v Empire Shipping Company Inc,9 the High Court, in a joint judgment, said:


“26. The Act’s description of a claim falling within s. 4(2) as a ‘proprietary maritime claim’ is of no assistance in construing the expression ‘a claim … relating to … ownership’. The use of the word ‘proprietary’ in the term to be defined does not colour the meaning to be given to the definition which follows it. It would be quite circular to construe the words of a definition by reference to the term defined …”



This means that the word “significant” in the term defined (significant breach of the Code) does not influence the construction of the definition. It will be noted that the definition itself acknowledges this in that the word “significant” is used in para (c) (“is otherwise significant …”).

Indictable offence

Whether an offence is an indictable offence for the purposes of para (a) of the definition of “significant breach of the Code” is governed by the law of the relevant jurisdiction.

For example, for Commonwealth purposes, s 4G of the Crimes Act 1914 (Cth) provides that offences against a law of the Commonwealth punishable by imprisonment for a period exceeding 12 months are indictable offences, unless the contrary intention appears. And by way of further example in New South Wales, the dictionary in Sch 4 of the Interpretation Act 1987 (NSW) provides that the expression “indictable offence” means an offence for which proceedings may be taken on indictment, whether or not proceedings for the offence may also be taken otherwise than on indictment.

Offence involving dishonesty

Paragraph (a) of the definition of “significant breach of the Code” also includes a breach of the Code that constitutes an offence involving dishonesty under an Australian law. It would not be relevant whether or not the offence is an indictable offence.

Relevantly, the Macquarie Dictionary defines “dishonesty” as “not honest” and the adjective “honest” as “1. honourable in principles, intentions, and actions; upright …”.

It is submitted that the meaning to be attached to the expression “an offence involving dishonesty” is that described by Bell J in Barber v Law Society of New South Wales (No. 2).10 Bell J said:


“32 The conviction of which s 79A(2)(a) [of the Legal Profession Act 1987 (NSW)] speaks is one for a crime or offence involving dishonesty. It seems to me that the crime or offence the subject of the conviction must be one which answers that description without further inquiry. Offences involving dishonesty embrace those such as stealing and robbery in which the property of another is taken with the intention thereby of permanently depriving the rightful owner of it and offences where property or some advantage is gained through indirect means such as false pretences, conspiracy to defraud and the like. Glanville Williams notes that while the great majority of offences of dishonesty relate to property it is not true to say that all do; Textbook of Criminal Law, 2nd Ed, Stevens, Lond. 1983, at p 699. He cites as an illustration of an offence of dishonesty not involving property the commission of perjury in order to avoid going to prison.

33 I am not persuaded that on a generous interpretation of the concept of a crime or offence involving dishonesty that a conviction for the offence of taking part in the manufacture of a prohibited drug (or conspiring to produce) contrary to s 32(1)(b) of the Controlled Substances Act 1984 (SA) might properly come within the terms of s 79A(2)(a) of the Act.”



It would seem that any breach of the Code that constituted an offence involving dishonesty, no matter what its seriousness may be, would, if para (a) of the definition of “significant breach of the Code” is applied literally, constitute a significant breach of the Code. Thus, it would not matter whether the dishonesty involved $100, $100,000 or $1,000,000.

Material loss or damage

Paragraph (b) of the definition of “significant breach of the Code” includes a breach that results, or is likely to result, in material loss or damage to another entity (including the Commonwealth). Presumably, this would cover the circumstances such as arose in the PwC matter. It would seem that this category may overlap with para (a).

Otherwise significant

Paragraph (c) of the definition of “significant breach of the Code” includes a breach of the Code that is otherwise significant, including taking into account any one or more of the matters listed. This category of a significant breach of the Code does call for a meaning to be given to the word “significant”. The Macquarie Dictionary defines “significant” as “1. important; of consequence”.

In the context of para (c), the meaning of the word “significant” is affected by paras (a) and (b) of the definition because of the opening words of para (c) (“is otherwise significant”) and also by the subparagraphs of para (c).

Reasonable grounds to believe

For the Code breach notification rules to apply, the registered agent for whom a notification obligation may potentially arise must have “reasonable grounds to believe” that there has been a breach of the Code and that the breach is a significant breach of the Code.

In Civil Aviation Safety Authority v Alligator Airways Pty Ltd (No. 3),11 Murphy J considered the concept of “reasonable grounds to believe” in the context of the Civil Aviation Act 1988 (Cth).

Under s 30DE(2) of that Act, if the court is satisfied that there are reasonable grounds to believe that the holder of a civil aviation authorisation has engaged in, is engaging in, or is likely to engage in conduct that constitutes, contributes to or results in a serious and imminent risk to air safety, the court must make a prohibition order.

Murphy J said:


“28. The requirement to establish reasonable grounds precludes the arbitrary exercise of many statutory powers. When a statute requires there must be ‘reasonable grounds’ for belief it requires the existence of facts which are sufficient to induce that state of mind in a reasonable person: George v Rockett [1990] HCA 26; (1990) 170 CLR 104 (‘George v Rockett’) at 112. At 116 in that case the High Court explained:

The objective circumstances sufficient to show a reason to believe something need to point more clearly to the subject matter of the belief, but that is not to say that the objective circumstances must establish on the balance of probabilities that the subject matter in fact occurred or exists: the assent of belief is given on more slender evidence than proof. Belief is an inclination of the mind towards assenting to, rather than rejecting, a proposition and the grounds which can reasonably induce that inclination of the mind may, depending on the circumstances, leave something to surmise or conjecture.”



Murphy J also referred to the decision of the Appeal Division of the Supreme Court of Victoria in Loughnan v Magistrate’s Court of Victoria Sitting at Melbourne12 in which the court said that reasonable grounds to believe that a suspect had committed an offence meant that:


“… the court is not required to be satisfied, even to some prima facie stage, that the suspect has committed the offence; the court need be satisfied only that there are reasonable grounds to believe that the suspect has committed the offence.”



Murphy J also referred to the court’s observation in that case:


“That reasonable grounds exist for believing that the suspect has committed the offence is not necessarily inconsistent with the fact that other possibilities exist too, based upon further and different material.”



Code principles

The Code principles which, if breached, could potentially call for a notification being made to the TPB under the Code breach notification rules include:

• acting honestly and with integrity;

• accounting to a client for money or other property held on trust; and

• acting lawfully in the best interests of a client.

Examples of offences

Putting to one side an indictable offence, it must be kept in mind that para (a) of the definition of “significant breach of the Code” requires that the offence involve dishonesty. This means, for example, that the fact that a false or misleading statement offence provided for by s 8K TAA53 may have been committed will not be a relevant offence because absolute liability applies to the circumstance that the statement is false or misleading in a material particular.13

Also, if the circumstances are such that an offence under s 8N TAA53 (recklessly making false or misleading statements) may have been committed, this will not be a relevant offence because “recklessly” is a different concept to dishonesty.

On the other hand, an offence under s 8T TAA53 (incorrectly keeping records with intention of deceiving or misleading etc) or s 8U TAA53 (falsifying or concealing identity with intention of deceiving or misleading etc) would be relevant offences as they each require some action or actions which would involve dishonesty.

It may be noted that the penalty for an offence under s 8T or 8U TAA53 is a fine not exceeding 50 penalty units or imprisonment for a period not exceeding 12 months, or both (s 8V(1) TAA53). However, if the court before which the person is convicted is satisfied that the person has previously been convicted of a relevant offence, the penalty that the court may impose is a fine not exceeding 100 penalty units or imprisonment for a period not exceeding two years, or both (s 8V(2) TAA53). It is submitted that the possibility that the offence may, in the circumstances defined, be punishable by imprisonment for more than 12 months would not mean that the offence was an indictable offence.

There are also a range of offences in the various jurisdictions that may be relevant if there has been a breach of trust in relation to moneys held on trust for a client.

Some scenarios

A Code breach notification obligation could arise in a range of circumstances. For example, a taxpayer may be changing tax agents and the accounting and other records that the taxpayer brings to the new tax agent may evidence a notifiable Code breach committed by the taxpayer’s former tax agent.

Further, where it is necessary to conduct a due diligence exercise in relation to an accounting practice, such as where the accounting practice is being sold, there would be the possibility that this may expose a notifiable Code breach committed by the selling tax agent.

Where a tax practice is being carried on by a partnership, each partner who is a registered tax agent would need to be alert to any circumstance that may trigger an obligation to make a Code breach notification to the TPB.

And, very basically, an employed tax agent may come across a situation that may trigger an obligation to make a Code breach notification to the TPB.

Observations

It will be seen that the Code breach notification rules raise a number of issues. It is important to keep in mind that it is only breaches of the Code that occur on or after 1 July 2024 that are subject to the notification rules. It is to be hoped that the TPB issues guidance materials in relation to the rules before that date.

TaxCounsel Pty Ltd
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Higher Education

From intern to dux: strategies for success

The Dux of CTA1 Foundations in Study Period 2, 2023 shares strategies for juggling his studies with work and undergraduate degree commitments.
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	Daksh Aggarwal

Intern Accountant
Fortuna Advisory Group, Western Australia





Tell us about yourself

I am currently in my first year of university studying finance and data science, and have been working as an intern tax accountant for the last five months. I have worked primarily on taxation for individuals, small businesses and companies. I enjoyed working progressively through more complex scenarios as I gained more experience in the role.

Why did you undertake the CTA1 Foundations subject?

I wanted foundational knowledge in tax which I could apply during my internship. CTA1 Foundations introduced me to Australian taxation laws and provided an important insight into the fundamentals that are applied across various aspects of day-to-day tax accounting.

CTA1 Foundations is an extremely well-thought-out and structured subject that really immersed me in tax from the get-go. It covers topics from assessable income, deductions, CGT, GST and FBT, which are essential topics in any tax role. An understanding of these different areas, as well as how they interplay and relate with each other, allowed me to handle many situations, from the easy to the more complex, in my job.

Did the new knowledge assist you in your work?

I have been able to apply this new knowledge in my work. It was my first insight into tax education and underpins the majority of the work I do in my internship.

What’s your experience of studying at The Tax Institute Higher Education?

CTA1 Foundations was set out well and the learning platform made it easy to access all of the required resources. I also appreciated the clarity of the unit’s structure, indicating the breadth and level of knowledge needed. The study materials were both comprehensive and presented in a clear and concise manner.

How did you balance studying at two different institutions and working at the same time?

Balancing almost full-time work (4.5 days a week), full-time university study and CTA1 Foundations study was quite tough. During school, I was always busy juggling many different things, so I developed strong time management skills then and I learnt to be efficient while studying. These skills help me to complete large tasks in short amounts of time.

Where to now for you when it comes to continuing education?

Given I have three years left in my undergraduate degree in finance and data science, as well as a lot more to learn in my formal tax education, there are many different career paths I could take and I am still undecided. However, given my current position in a tax role and desire to continue my tax education, this field is definitely near the top of my list and career paths to choose.

What advice do you have for other tax professionals considering studying?

For those looking to get into the tax industry, I recommend this subject as a great foundation that can be directly implemented in your daily job from the moment you begin working in taxation.
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Member Spotlight

Tax and Australian musicians

Kylie Thompson

Sorrento Strategic
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Kylie and her team proudly supporting Ausmusic T-Shirt Day

With over 1,400 music professionals managed by Sorrento Strategic, the company’s owner, Kylie Thompson, has been busy managing the tax needs of Australian music professionals for over 25 years.

Spending five years at a practice specialising in the arts, Kylie found herself working with bands and took a strong interest in the field, so she set up her own practice and 2023 marked her 25th year in business. Her passion for working in this niche is inspiring, with her clients at the heart of it all. Kylie had a huge 2023, being awarded Accounting Consultant of the Year at both the Women in Finance Awards and the Australian Accounting Awards.

A fact worth noting is that Kylie’s first client at Sorrento Strategic was a gentleman by the name of John Butler who at the time was a busker in Fremantle! Fast forward to today, and Kylie is still working with him.

Kylie works with organisations to help support the grassroots level of music, including her role as Treasurer of West Australian Music and the WA Strings Attached Guitar Festival. She has also recently been appointed to the Board for the Australian Live Music Business Council. Kylie also contributes to the AIR Women in Music Mentorship Program and provides financial literacy workshops and is an assessor and mentor for the program. You’ll also find Kylie doing tax-time workshops for music professionals.

Covid-19 was an interesting time for musical professionals, which is one of the reasons Kylie became a member of The Tax Institute. During the pandemic, Sorrento Strategic was processing 150 JobKeeper registrations and found the Institute’s tax updates very helpful.

“When we added it up, we distributed $5.3m in stimulus payments during that time. We were flat out, but the positive outcome, while being in lockdown with no performance opportunities or revenues, was that I saw musicians put their mental health and energy into writing songs, with Perth-based recording studios being booked up to six months in advance. The $750 JobKeeper payment gave musicians a stable income, and it’s a lot of money to them”, Kylie said.

“My clients are continually working on their craft, their passions, but it can be a tough gig that comes with highs and lows in income. Ideally, we could follow some European countries, where musicians receive some form of supplemental payment to stabilise their income. My clients work hard to contribute, and although they aren’t unemployed, being a creative and doing what you love, means they struggle to pay the bills sometimes. I have had difficulty working with the ATO to build on its understanding of these issues and helping to explain artist averaging, ensuring that the ATO understands the importance of its correct application when it comes to the ebbs and flows of musician’s incomes specifically.”

“I love working with creatives, my motto is, ‘relax, it’s just tax’, and we’re able to provide support with their taxes, while understanding how their income works”, Kylie said.

“Things have also changed a lot since I started working with bands — with record sales, you had physical sales of records, and artists would earn more. Every time you sold a cassette or physical merchandise you’d receive, $20 or $30. However, Spotify currently pays $4,000 for a million streams”, Kylie reflects.

“If you want to make it big in music, you need to tour America. When I was starting, I reached out to my network to provide specialist tax advice on US foreign tax credits and the double tax agreement, and what to claim in Australia to help when working with Aussies who started to make it in America. Max Hendriks, CTA, is now at MAST Advisers, and was able to provide me with advice, and I finally met Max in person this year at the Australian Accounting Awards, and he remembered helping me some 15 years earlier. Our tax community is great”, Kylie said.

Kylie also works with charities, including Support Act, which is a charity for the music industry to deliver crisis relief services to musicians, managers, crew and music workers who are unable to work due to injury or mental health problems. The charity offers a variety of services, including tax assistance, which can often be stressful to deal with. Sorrento Strategic is one of two tax agents that Support Act recommends. As an annual fundraiser, this charity runs Ausmusic T-Shirt Day on 30 November each year, where you can wear an Aussie band t-shirt and make a donation or buy a t-shirt to contribute to this cause.

“I enjoy working on various industry boards to make a positive difference at the grassroots. I see the day-to-day details at a micro level, which provides valuable insights to decision-makers in the industry that make a difference at the entry-level of the industry”, Kylie said.
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Default assessments: the “all or nothing approach”

by Norman Hanna, Barrister, Lilley Chambers


This article considers some of the practical issues that a taxpayer faces in discharging the onus of proof in a “tax appeal” to prove that their assessment is excessive and what the assessment should have been. The focus is on a potential divergence of opinion that has arisen in recent Federal Court decisions as to whether the “all or nothing” approach to discharging the onus in default assessment cases is still valid, or whether a taxpayer can succeed to the extent that they can “chip away” at such assessment. This issue is considered in the context of default assessments issued under s 167 of the Income Tax Assessment Act 1936 (Cth) which adopt the asset betterment approach.



Introduction

A taxpayer bears the onus of proof in an appeal to the Federal Court or on review in the Administrative Appeals Tribunal (AAT) to prove that the assessment is excessive and what the assessment should have been.1 The standard of proof is the civil standard, being the balance of probabilities.2

The courts have repeatedly stressed that there is no undue hardship in imposing the onus of proof on a taxpayer. The rationale is that the facts relating to a taxpayer’s income are peculiarly within the taxpayer’s knowledge.3 Accordingly, a taxpayer must be taken to know what their items of income are and how such income was derived.4 A taxpayer has first-hand knowledge of the taxable events, in contrast to the Commissioner who is really a stranger to those events.5

An interesting issue has arisen in the Federal Court as to whether the “all or nothing” approach to discharging the onus in default assessment cases is still valid. That is, whether a taxpayer can succeed to the extent that they can chip away at a default assessment, or whether the taxpayer must positively prove their actual taxable income to be successful (and if they do not, their entire case will fail).

This article explores this issue in the context of default assessments issued under s 167 of the Income Tax Assessment Act 1936 (Cth) (ITAA36) which adopt the asset betterment approach.

Key principles

The ultimate issue in Pt IVC TAA53 proceedings in respect of a default assessment under s 167 is whether the amount of the assessment is excessive.6 When undertaking that task, a taxpayer must positively prove the actual amount of their taxable income and therefore must show that the amount of money for which tax is levied by the assessment exceeds their actual substantive liability.7 This does not mean that the taxpayer must prove their taxable income down to the last cent, but it would be sufficient to prove it to “what is right or more nearly right”.8

It has also been repeatedly emphasised that the manner in which a taxpayer discharges that burden is not defined or specified but “varies with the circumstances”.9 One thing is clear, a “taxpayer must show that the unexplained accumulated wealth was from non-income sources”.10 A constant theme running through the authorities is that the discharge of the onus requires more than just a critique of that approach.11

The difficulty faced by the taxpayer is that the Commissioner is “entitled to rely upon any deficiency in the taxpayer’s proof of the excessiveness of the amount assessed in seeking to uphold the assessment”.12

When explaining how the burden may be discharged, the Full Federal Court in Gashi v FCT (Gashi)13 cited with approval the following passage from Burchett J in Ma v FCT:14


“9. … if a taxpayer denies any undisclosed source of income, provides acceptable evidence of how he spends his time, and demonstrates a reasonable explanation for any appearance of the possession of assets, he will generally discharge his burden of proof unless some positive reason is shown why he is to be disbelieved.”



The Full Court in Gashi went on to provide an extremely useful elaboration of this passage as follows:


“65. Justice Burchett identified a number of steps — identification of sources of income, explanation of a taxpayer’s activities and an explanation of the source or sources of a taxpayer’s assets. The steps identified by Burchett J are not surprising. In addressing a s 167 assessment based upon an asset betterment statement, a taxpayer must account for an unexplained increase in assets. The taxpayer must explain the source or sources of those assets and then identify whether that source, or those sources, are taxable. Put another way, if the disclosed ‘actual’ taxable income does not explain the increase in assets, then the taxpayer is unlikely to have discharged the burden of establishing the assessment is excessive. And, of course, that unexplained increase in assets cannot be viewed in isolation — it must also take into account the expenditure during that period.

66. Consistent with that view, even if a taxpayer was able to prove that an item in the asset betterment statement was wrong or should not have been included, but did not adequately explain the source or sources for the otherwise unexplained increase in wealth, the taxpayer would not discharge the onus under s 14ZZO of the TAA.” (emphasis added)



In a similar vein, it has been noted that a taxpayer is required to identify their contended actual taxable income, and to prove that the amount contended for was the full extent of their assessable income.15 This requires a taxpayer to provide acceptable explanations and evidence to the effect that their monetary receipts and increases in wealth during the income year were from non-taxable sources.16 Where a taxpayer is able to do this, and the court accepts the evidence to the requisite standard, then the onus would be discharged.17

There are two further types of cases that are worth emphasising that bear on the principles stated above. Namely, those cases where the underlying taxable events are uncontroversial and those cases where the parties have agreed to confine the issues for determination.

“The manner in which a taxpayer discharges that burden is not defined but varies with the circumstances.”

In the former type of case, the onus of proof can be discharged “by showing that the Commissioner has erred in his construction and application of the taxation legislation to those events”.18 In those circumstances, a “taxpayer may succeed by demonstrating on the balance of probabilities that the amount in question does not bear that legal complexion”.19

In the latter type of case, it may be possible for there to be an agreement with the Commissioner to confine the issues for determination in a Pt IVC proceeding “to a specific point of law or fact on which the amount of the assessment depends”.20 In circumstances where that occurs, a taxpayer may succeed on the identified issue to indicate that the assessment is excessive.21 It follows that the issue of whether there is in fact an agreement may become a live issue in the proceeding.22

Divergence of opinion

Support for a possible rejection of the “all or nothing approach” comes from the Full Federal Court decision of Haritos v FCT (Haritos). In that case, the court observed that:


“235. The third way in which the appellants put their argument that the Tribunal had misused the burden of proof section is related to the second. The appellants submitted that even if Mr Haritos’ evidence was correctly rejected, they had nevertheless established subcontractor expenses of at least a certain amount. The Tribunal was not entitled to adopt what the appellants described as an ‘all or nothing’ approach. If an ‘at least’ figure was established on the evidence, then the Tribunal should have made a finding in accordance with that evidence.

236. We think that proposition is correct. If a taxpayer claims his or her expenses were $10, but fails to prove that fact because their evidence is rejected, this does not prevent the Tribunal from finding that the expenses were $5 where there is other satisfactory evidence establishing expenses of at least that amount. In our opinion, the burden of proof section does not dictate a different conclusion.”



In Le, Logan J referred to the above passages from Haritos in support of the proposition that a taxpayer is entitled to succeed in having shown that an assessment is excessive even if they have not succeeded to the fullest extent.23 In other words, a taxpayer could chip away at the transactions referred to in an asset betterment calculation and succeed to that extent. As his Honour observed:


“53. Against this background, particularly the emphasised parts of the observations in Haritos, the applicants’ allegation that the Tribunal failed to advert to one of their central arguments as to why in each year the amount of the assessment was excessive does not just have force, it should be accepted. The flow of funds into and out of bank accounts was in evidence, as was an explanation as to why outgoings from accounts were not income. The applicants gave precision in their tabulations as to the resultant excess in the amount of each assessment. A failure to consider that explanation is, truly, a failure to undertake the statutory review function. Further, the impact of that failure is not explicable by findings as to credit, because those findings themselves were made without considering the explanation.

54. The observations made by the Full Court in Haritos offer, with respect, elucidation about the operation of the statutory onus of proof in practice. If the material before, and accepted by, the Tribunal shows that the assessment is excessive in a particular amount, it is nothing to the point that an applicant contends that it is excessive to an even greater extent. Section 14ZZK does not have the effect that, because that contention fails, the applicant has not shown the assessment to be excessive or, related to that, that the Tribunal is thereby relieved from concluding, based on the material it has accepted, that the assessment is excessive to the extent revealed by that material.” (emphasis added)



It is interesting to note that his Honour drew a distinction between a critique of an asset betterment calculation versus actual evidence that a taxpayer adduces to prove that an assessment is wrong by a particular amount.24 In that regard, after referring to various passages from the reasons of Latham CJ in Trautwein, his Honour stated:


“56. … However, it is also the effect of what Latham CJ stated in this passage from Trautwein, and the importance of Haritos is in the elucidation of this, that if, in addition to such a critique, the applicant introduces evidence, which is accepted and which shows that the assessment is wrong by a particular amount, that applicant will have discharged the statutory onus of proof.”



It is critical to note that Logan J emphasised that this approach did not “gainsay” what was said in Gashi.25 Unsurprisingly, the decision of Gashi, along with Trautwein and Dalco, were emphasised by the Commissioner in Le.

Logan J was satisfied that there was an error of law in “not considering the explanation as to why the debits in the bank account statements should not be equated with income”.26 The statutory onus was “no panacea for illogicality of reasoning”.27 The tribunal’s decision was set aside and the matter was remitted to be heard afresh.

Derrington J has also considered whether the observations in Haritos reflect the approach taken by Logan J in Le. The first occasion was in Ross and the second occasion was in Condon. In both cases, Derrington J decided that the “all or nothing approach” was still the correct approach for a taxpayer to discharge the onus when dealing with default assessments.

The taxpayer in Ross submitted that the observations in Haritos had the consequence that, “in attempting to discharge the burden imposed by s 14ZZK(b)(i) TAA53, it was sufficient to identify that elements of the Commissioner’s assessment were incorrect or partially incorrect and, to the extent error is shown, the taxpayer’s taxable income is revealed by the remaining amount”.28

Derrington J rejected this submission in the following terms:


“57. … With respect, although the Full Court in Haritos may have intended to overturn the earlier decisions of the Full Court in Gashi, Rigoli and Bosanac (FC) by a side-wind, it is probably unlikely. As the Commissioner submitted, Haritos concerned circumstances where the taxpayers and the Commissioner had reduced the scope of the hearing to a number of particular disputed amounts which, depending upon the manner in which they were resolved, would increase or decrease the amount which the parties had otherwise agreed represented the taxpayers’ taxable income. In other words, the underlying circumstances in relation to the taxpayers’ taxable income were generally agreed with the remaining disputed items to be determined by the Tribunal, with the results of those determinations altering the otherwise accepted amount of taxable income. Haritos was not a case where, before the Tribunal, the taxpayers’ were still required to fully and completely establish the actual amount of their taxable income. Given the context in which the Court was discussing the effect of the taxpayer establishing some portion of its expenses, there is nothing exceptional about its comments at [235] to [236] and no reason to think the Court was departing from the orthodox principles described earlier.”



His Honour emphasised that, in Haritos, the parties had effectively accepted that the taxpayers’ taxable income in particular years was a certain amount, except that it might be increased or decreased depending on the manner in which various disputed items were resolved.29

His Honour held that the observations by Logan J in Le “should not be accepted in relation to circumstances where the Commissioner has made a default assessment based on the asset betterment method and the taxpayer is faced with having to establish what their actual income is and that it is less than that assessed by the Commissioner”.30 This is on the basis that what was “in issue is whether the taxpayer is able to establish both what their actual taxable income was and that it was less than the Commissioner’s assessment (which gives rise to the conclusion that the latter is excessive)”.31

His Honour held that neither Haritos nor Le altered the statement of the relevant principles concerning the operation of s 14ZZK(b)(i) TAA53. In the event that Le required a different approach, his Honour would not follow it because, in his view, it was inconsistent with the established Full Court authorities such as Gashi which his Honour was bound to apply.32

Derrington J addressed this issue again in Condon and comprehensively rejected the submission that a taxpayer could “chip away” at the transactions referred to in an asset betterment statement. Derrington J provided a number of reasons why the taxpayer’s reliance on Haritos was misplaced.33

The point was made that the Full Court’s observations in Haritos were obiter.34 His Honour then repeated his reasoning in Ross35 that Haritos “should not be accepted in relation to circumstances where the Commissioner has made a default assessment based on the asset betterment method and the taxpayer is faced with having to establish what their actual income is and that it is less than that assessed by the Commissioner”.36 There was no agreement between the parties so the taxpayer was required to prove his actual taxable income, and to “prove that the amount contended for was the full extent of his assessable income”.37

Derrington J went on to note that Haritos was concerned with the statutory obligations of the tribunal when conducting a review under s 43 of the Administrative Appeals Tribunal Act 1975 (Cth) as modified by s 14ZZJ TAA53, and the application of the onus set by s 14ZZK TAA53.38 His Honour rejected the submission that the observations in Haritos applied to an “appeal” to the Federal Court from a decision of the Commissioner, and the application of the onus set by s 14ZZO TAA53.39 There was nothing to suggest any equivalence between those two regimes.40

Additionally, Haritos “did not go so far as to say that where the evidence before the Tribunal … shows that one or more of the disputed receipts of a taxpayer are not income, the Tribunal must necessarily allow the appeal before it”.41

Derrington J also addressed Le in the following terms:42


“The passages in the judgment in Le, on which reliance was placed by Mr Condon, do not assist him. In the first place, notwithstanding the fact that the decision in Haritos seemed to underpin Logan J’s decision in Le, for the reasons expressed above, it is not clear that it can properly be understood as capable of doing so. The Full Court was most clearly concerned with the Tribunal’s obligations to make findings in relation to contested transactions. In any event, it does not appear that the decision in Le has the effect attributed to it by Mr Condon. There, Logan J postulated a situation in which the assessment in question was shown to be ‘excessive in a particular amount’. In the context of an assessment under s 167 of ITAA36, and the application of the asset betterment method, such a scenario could only realistically arise where the material before the Tribunal had established the amount of the taxpayer’s assessable income and demonstrated that other receipts of money or transactions that may have occurred in the relevant years and that might have suggested a greater level of income were adequately explained. That is clearly different from the situation where the taxpayer has failed to satisfy the Tribunal that all of the receipts, and unexplained expenditures or increases in wealth, were not referable to assessable income, such that the taxpayer had failed to establish what their assessable income was. The point being made by Logan J in Le can, in this way, be understood as a practical one, and not an observation as to the proper application of the onus of proof.”



Concluding remarks

As can be observed, the differing views in the Federal Court raise some complex issues. It will be interesting to see which approach the Full Federal Court might adopt if the matter were to be raised on appeal in a future case.

It is timely that the tribunal in QQRK and FCT43 commenced its reasons by providing some useful and practical comments about discharging the onus.44 In particular, the tribunal noted that:


“9. As a model litigant, the Commissioner is expected to make concessions where possible, and certainly where there is no real dispute over particular transactions or deductions. The parties should not waste the Tribunal’s time (and their own resources) by arguing over transactions or deductions that are not genuinely in dispute. But even where the Commissioner makes concessions about individual transactions or deductions or classes of transactions or deductions, it will remain incumbent on the taxpayer to provide evidence which positively establishes each of the integers of taxable income. It does not inevitably follow that the Tribunal is permitted to reduce the assessment by the amounts associated with a concession if there remains doubt over other components.”



It is apt to conclude with the comments by Nettle J in Bosanac where his Honour drew a clear distinction between cases where all of the material facts are known and cases where they are not all known. In the latter case, it was observed that:45


“30. … But where, as here, an appeal proceeds on the basis that not all of the material facts are known, either because the taxpayer has been less than forthcoming in making disclosures to the Commissioner or for some other reason, the taxpayer cannot succeed by showing only that the basis of the Commissioner’s assessment was in some respect erroneous; since for all that can be told, unless and until the taxpayer proves to the contrary, there may be other income of which the Commissioner was not aware and which the Commissioner has not taken into account. In order to succeed in such a case, the taxpayer must discharge the burden of demonstrating on the balance of probabilities the true amount of the taxpayer’s taxable income and thus that the amount determined by the objection decision is excessive …”



Norman Hanna

Barrister

Lilley Chambers
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Complications with trustee duties

by Peter Speed, Director, Speed and Stracey Lawyers


A trustee’s duties to avoid conflicts, to not engage in self-dealings, to provide beneficiaries with documents of the trust, and to otherwise act in the best interests of the beneficiaries of the trust can cause substantial and unintended issues for the trustees of family trusts. This is particularly case where there are dealings between the trust and other companies and entitles of the same family, and where there has been a breakdown of relations between the trustee and one or more of the beneficiaries. Many of these issues can be avoided or minimised at the outset by the careful drafting of the trust deed and by the other means discussed in this article.



Introduction

This article discusses a number of the issues that may arise for the trustees of family trusts where there are other companies and entitles of the same family involved. It then sets out some of the potential means of avoiding these issues. It has been written by a lawyer who specialises in commercial litigation and who has spent a substantial amount of his time over the last decade acting for trustees in rather large and unfortunate family disputes.

No conflict rule

The trustees of a trust are generally prohibited from placing themselves in a position which “involves a real or sensible possibility of a conflict” between the duties that they owe as trustees to the beneficiaries of that trust and their own interests, or the duties that they might owe to others.1

In the context of a family trust, trustees can unwittingly breach this fiduciary duty simply by being the trustee while also being a director of a family company or being a trustee of a different trust. The problem typically arises when, say, the family accountant suggests that mum or dad, who is the trustee of the family trust, also sets up a family company and that they become one of the company directors of that company. It will then likely be expected that this family trust and this family company will have inter-dealings in terms of loans and shareholdings and may be in competition with each other for access to the same pool of funding and the terms on which any such funding is proffered. As such, there often exists, from that point on, a real possibility of conflict between the duties that the trustee owes to the one trust and the duties that same person or entity owes to a family company or another family trust.2

Interposing a company as the trustee of the family trust does not necessarily avoid the issue. A corporate trustee, like any other trustee, owes its duty of loyalty in the administration of that trust to the beneficiaries of the trust. A director of that corporate trustee must then act in the interests of that corporate trustee (which interests in this context are typically aligned with it fulfilling the duty of loyalty that it owes to the beneficiaries of the trust).3 This director can therefore be in breach of their duty to avoid conflicts of interest (and potentially be liable as such) by being both a director of a corporate trustee and a director of another family company or of another corporate trustee of another family trust with which the first-mentioned trust has dealings (or acts in competition with).4

It is not a defence to the strict no-conflict rule for a trustee to establish that they were acting honestly or bona fide in what they considered to be the best interests of the trust at the time.5 A trustee may also be liable personally even if the beneficiaries may have suffered no loss by reason of the trustee’s breach of this duty (and as such are seeking to make a windfall gain through their suit).6 An account of profits and constructive trusts may be imposed in equity to strip the defaulting trustee (and other knowing recipients) of the entirety of their gains made when in a position of conflict and not simply to compensate the beneficiaries for their loss.7

Potential solutions

One means of potentially buttressing a trustee from a suit for a breach of the duty to avoid conflicts is for the settlor of the trust to expressly identify in the applicable trust deed, at the outset, those other specific roles that the trustee is envisaged to perform while acting as the trustee, and to make it clear that it is both permissible and expected for the trustee to perform these other roles.8 Otherwise, the appointed trustee might be left struggling to find evidence (perhaps decades down the track) which establishes what was envisaged by, and as such “authorised” by, the settlor when the trust was created.9 In addition, to capture roles not in existence or specifically envisaged at the time of the creation of the trust, the trust deed might make it clear that the trustee is entitled to perform other roles (listed by, say, type) into the future without breaching the no-conflict rule. Such a catch-all provision, however, may only provide relatively limited protection by reason of the trustee’s other continuing obligations (as discussed below) to still act in the best interest of the trust and its beneficiaries.

Another means of protecting a trustee from the application of the strict no-conflict rule is to get the fully informed consent of the beneficiaries of the trust to the trustee serving the potentially conflicting role after the creation of the trust deed.10 Getting the “fully informed consent” of all beneficiaries is, however, problematic where the existing and potential areas of conflict are complex, unknown and/or difficult to explain (including because the range of roles for which consent is being sought is not concrete and fixed). It is particularly problematic to get “fully informed consent” where the class of beneficiaries includes children or where the trustee is in a familial/parental relationship with one or more of the beneficiaries (who tend to trust and rely on the trustee) such that any consent obtained might subsequently be challenged as being invalid on the grounds of undue influence and duress.

Rule against self-dealing

The trustees of a trust are generally prohibited from making a profit, receiving a benefit or exploiting an opportunity arising out of their position as trustee of that trust.11 In the context a family trust, trustees may breach this fiduciary duty by making loans to or from the trust to (or otherwise dealing with) entities in which they have an interest in or to whom they owe conflicting duties, such as other family companies or other family trusts.12

Again, interposing a company as the recipient of the benefit does not avoid the issue, including where the interposed company might properly be regarded as the alter ego of one or more of its directors (who is, say, a family member who in some way benefits from the relevant transaction).13 Typically, the recipient of the profit, benefit or opportunity will be a knowing recipient liable under the Barnes v Addy14 first limb.

“A few moments of foresight spent redefining a trustee’s obligations can resolve months of subsequent anguish.”

It is not a defence to this strict rule against self-dealings for a trustee to show that the deal done was a commercial deal that was in the best interests of the trust at the time.15 Years down the track, that trustee may thus find that they are liable to personally account for the profits made on (and any increase in the value of) an asset or speculative opportunity which they (or a related entity of theirs) acquired from the trust and may have invested in and developed at considerable personal risk and expense. It likely does not matter that the trust itself was not in a commercial position to have similarly invested in that asset and exploited that opportunity.16

Potential solutions

Again, one means of potentially buttressing a trustee from a suit for a breach of the rule against self-dealings is for the settlor of the trust to expressly identify in the applicable trust deed, at the outset, the range of dealings (with entities in which the trustee is envisaged to have an interest in) that are specifically envisaged to take place, and to make it clear that this range of self-dealings is both permissible and expected.17 Again, it can also be helpful for a trust deed to contain a catch-all provision that says generically that the trustee is not prohibited from engaging in self-dealings of particular types with particular other family entities. The comments made above concerning subsequently getting the “fully informed consent” of all beneficiaries equally apply here.

Duty to act in best interests of beneficiaries

The trustees of a trust are typically under a duty to act in the best interests of the beneficiaries of the trust.18 Even where, say, the trust deed makes it clear that the trustee can act in a position of conflict or engage in a self-dealing (or the trustee gets the fully informed consent of the beneficiaries to do so), the trustee must typically still exercise any powers, rights or influence that they hold as the trustee of that trust with due care and in good faith in the best interests of the beneficiaries of that trust.19 A trustee may therefore breach the duties that they owe to a trust by having the trust enter into a purchase, sale or other dealing which is not on commercial arm’s length terms. This is irrespective of whether or not it was per se permissible for the trustee to have had the trust enter into the applicable deal with the applicable counterparty (such as another family company or family trust).20

Arguably, the duty on a trustee to act in the best interests of the beneficiaries of the trust forms part of the irreducible core of what it means to be a trustee and is not a duty that can be excluded by the terms of the trust deed (if what is sought to be established is a valid trust that is recognised as such).21

Potential solutions

To avoid it being left unclear to the trustee (and open to the vagaries of the courts to interpret) how the trustee ought to act and what responsibilities the trustee still bears when acting in permissible positions of conflict and when involved in permissible self-dealings, the trust deed might make it clear that, in such circumstances and when entering into such dealings, the trustee must exercise any powers, rights or influence held as the trustee of that trust with due care and in good faith in the best interests of the beneficiaries of that trust. The trust deed might then make it clear that the trustee nevertheless remains free to exercise any other rights, powers and influence that they hold on their own behalf or on behalf of others in the best interests of themselves or those others. With a view to avoiding liability and having adverse claims being made, the trustee should then ensure (and be in a position to establish) that any dealing they (or an entity in which they have an interest) have with the trust is a dealing that commercial arm’s length parties acting reasonably in the circumstances might have entered into.

Consideration may also be given to making it clear in the trust deed that the trustee, when exercising their powers, rights and influence as the trustee of that trust in good faith in the best interests of the beneficiaries of that trust, they may (in their absolute discretion) have regard to those beneficiaries’ wider best interests outside of the particular trust in question (perhaps as shareholders in nominated family companies etc), as well as their more limited financial interests in the assets of the trust. Otherwise, a trustee may be hamstrung from entering into or permitting a proposed dealing which would be beneficial to the family group as a whole (and as such to the benefit of the same beneficiaries of the trust overall), but where it is detrimental to the value of the assets of the trust considered in isolation.22 Such a provision in the trust deed may only be helpful where you have the same shareholders and beneficiaries across the various companies and trusts within the family group.

Beneficiaries rights to trust documents

The trustees of a trust almost invariably have a duty to administer the trust with due care and for proper purposes.23 To ensure that the beneficiaries of that trust are capable of making an assessment of whether the trust is properly being administered in their interests (and, if not, so that they are in a position to challenge the administration of that trust),24 courts habitually order trustees to produce documents of the trust to beneficiaries. The beneficiaries of a trust are entitled to see the accounts of the trust and many, if not all, of the “documents of the trust”.25 What constitutes a “document of the trust” can be a matter of controversy.26 The range of documents which beneficiaries may see and have access to depends on the trust and the approach taken by the courts.27

Typically, even the remotest of beneficiaries, who might only have been intended to benefit from the trust in the remotest of circumstances, have the right to enforce the due administration of the trust. Consequently, courts will often give such beneficiaries access to trust documents (which may represent the commercially confidential accounts and bank statements of a family business), notwithstanding that those beneficiaries are remote discretionary beneficiaries who were never likely to benefit from the trust (including, for example, a former spouse of a child of the settlor who themselves, in seeking such documents in, say, divorce proceedings, might not be acting in the best interests of the trust).

Potential solutions

To lessen the chances of the trustee having to hand over commercially sensitive family documents, the list of potential beneficiaries of a trust might be kept as tight as possible in the trust deed (while still being sufficiently wide as to achieve its intended objectives). Further, the trust deed might make it clear that only certain classes of beneficiaries are to have broad rights of access to trust documents and to otherwise ensure the proper administration of the trust (being perhaps those persons who are primarily expected to benefit from that trust). The trust deed might then provide for limited rights of access for more distant beneficiaries to documents which might pertain directly and in a material way to those distant beneficiaries (including any exercise of a trust power to remove them as a discretionary beneficiary of the trust).

Conclusion

Where there are dealings between a family trust and other companies and entitles of the same family, and where there has been a breakdown of relations between the trustee and one or more of the beneficiaries, a trustee’s duties to avoid conflicts, to not engage in self-dealings, to provide beneficiaries with documents of the trust, and to otherwise act in the best interests of the beneficiaries of the trust can cause substantial and unintended issues for the trustee of that family trust. Many of these issues, however, can be avoided or minimised at the outset by the careful drafting of the trust deed and by the other means discussed above in this article.

Certainly, it is preferable to pre-empt these potential issues rather than waiting for the same to arise in the hope that they do not. A few moments of foresight spent redefining a trustee’s obligations can resolve months of subsequent anguish. Remember that it is notoriously difficult for a trustee of a family trust to safely, and with any certainty, obtain the assent or waiver of the beneficiaries to (or a court’s forgiveness for) the actions of a trustee that might otherwise be (or have been) in breach of their duties owed to the trust.28 Even where a trustee gets the beneficiaries’ assent, there is always the possibility of one or more of those beneficiaries subsequently turning around and saying that their consent was not fully informed and that the trustee did not perform a sufficient mea culpa to be entitled to maintain and rely on the release and waiver that the beneficiaries signed.29 The onus of proof then falls on the trustee to show that the beneficiary had full knowledge of all of the circumstances and of their rights.30

What potential solutions work will depend on the terms of the specific trust deed in question and the circumstances pertaining to that trust, and should be the subject of specific legal advice.

Peter Speed

Director

Speed and Stracey Lawyers
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Superannuation

by Daniel Butler, CTA, DBA Lawyers

Pending NALE changes place SMSFs at risk

Under the current NALE provisions, lower expenses taint taxable income at 45%. Until proposed NALE changes are finalised, there is substantial exposure for superannuation funds, both large and small.

The non-arm’s length expense (NALE) provisions have proved controversial since they were introduced with effect from 1 July 2018. Perhaps the most controversial aspect has been the fact that small discounts on services, such as an adviser fee of $1.00, can give rise to substantial extra tax.

For instance, under the current law, a NALE breach will render all of an SMSF’s ordinary and statutory income tainted, including net capital gains and assessable contributions, resulting in a 45% tax rate instead of the usual 15%.

The amending legislation to reduce some of this substantial tax impact, namely, the Treasury Laws Amendment (Support for Small Business and Charities and Other Measures) Bill 2023 (Cth) (the Bill), was introduced into parliament on 13 September 2023 but has not yet been passed as law. This Bill will, when it becomes law, reduce the tax impact where a lower or nil general expense is incurred by an SMSF by imposing an upper cap (discussed below) on the amount that is taxed as non-arm’s length income (NALI). The upper cap applies to changes to NALE introduced in s 295-550(1)(b) and (c) of the Income Tax Assessment Act 1997 (Cth) (ITAA97) where the NALE relates to a general expense. However, there is no relief for SMSFs for specific expenses which will be subject to the usual NALI rules in s 295-550.

Did the Senate Economics Legislation Committee report add anything?

In November 2023, the Senate Economics Legislation Committee issued its feedback in respect of the Bill recommending that it proceed in its current form. One comment made by a Treasury official to this inquiry was that providing an opportunity to rectify for honest or inadvertent mistakes would be contrary to an anti-avoidance provision. The following is extracted from this report:


“2.60 Mr Hawkins of the Department of the Treasury explained why there was no option for remediation either in the Bill or the wider NALE rules:

These provisions are anti-avoidance provisions. They are intended to disincentivise the behaviour or the mischief that they’re designed to prevent. If a trustee had the ability to rectify any non-arms-length expenditure then there would be, in effect, no disincentive for that behaviour.”



However, the author disagrees with Mr Hawkins comments for a number of reasons, including (but not limited to):

• under the general anti-avoidance provision, Pt IVA of the Income Tax Assessment Act 1936 (Cth), the Commissioner must make a determination that the anti-avoidance provision applies. In contrast, under NALI/E, the provision is automatically invoked. There are many situations where taxpayers and SMSF trustees will not even be aware of the technicalities or the nuances of the NALI/E law;

• most anti-avoidance provisions only apply to particular FYs. In contrast, NALI, including specific NALE, taints an asset for the rest of its life and provides no ability to rectify, for example, technically, a $1.00 lower expense could result in an asset that is held for 20+ years being exposed to 45% tax;

• this is not a “black and white” area of the law as there are potential arguments as to whether NALI/E applies depending on the facts and circumstances involved, for example, as noted above, technically, the ATO could argue that as little as a $1.00 discount invokes NALE. Moreover, Australia has one of the most complex tax systems in the world and generally rates second in complexity behind only the United States; and

• many professional and industry bodies, including those that represent large APRA funds (that represent many millions of members) and SMSFs, requested the ability to rectify for NALI/E adjustments for honest or inadvertent oversights. This request was not just made by the SMSF sector.

In short, there is a pressing need for flexibility to rectify for honest or inadvertent oversights.

When will the new NALE rules apply?

The Bill still has to be passed by parliament and will likely commence from the next 1 April, 1 July, 1 October or 1 January to occur after the day the Bill receives the royal assent. For example, if the Bill receives royal assent in March 2024, the changes will commence from 1 April 2024. Once passed as law, the NALE provisions in Sch 7 of the Bill will have retroactive application from 1 July 2018.

What were the NALE changes in mid-2018?

Broadly, under the current NALE provisions (see s 295-550(1)(b) and (c)), where the parties are not dealing at arm’s length and a lower or nil expense is incurred, all of the ordinary and statutory income of a superannuation fund for a FY (including assessable contributions) will be taxed at 45%. In other words, NALE results in substantial NALI exposure.

Moreover, NALE currently applies to all superannuation funds, both APRA funds and SMSFs. Note, however, that the ATO provided an administrative solution by way of PCG 2020/5 where it did not apply its compliance resources for the 2019 to 2023 FYs to enforce a general expense NALE in relation to large and small funds.

However, a specific NALE exposure was not covered by PCG 2020/5 and therefore can result in NALI from 1 July 2018.

Will PCG 2020/5 be extended for FY2024?

There are sound grounds for the ATO to extend its administrative relief in PCG 2020/5 up to the time the Bill takes effect as law. Given that the Bill may not become law until 1 March 2024 or possibly later, eg 1 July 2024, it is hoped that the ATO will consider extending its administrative relief of not applying its compliance resources towards general NALE breaches for the year ending 30 June 2024. However, while certain professional bodies have requested an extension, there has been no indication that the ATO will provide one.

Upper cap on general expense NALE

The Bill proposes a cap on the amount of income that will constitute NALI from a non-arm’s length scheme involving a lower or nil general fund expense for a small fund. This cap is in the form of a two times (ie 2 x) multiple of the amount of the lower general expense for an SMSF or a small APRA fund. The example below outlines how this cap is to apply.

As noted above, the proposed changes do not apply in relation to expenses relating to “gaining or producing income in relation to any particular asset or assets of the fund” (ie a specific expense). This is unfortunate as specific expenses can result in tainting the asset for life as outlined in the Sam and Trang examples discussed below.

The difference between a specific and a general expense is discussed further below.

Example applying a 2 x multiple

If an SMSF trustee uses their brother’s accounting firm’s services, which would usually cost $8,000 under an arm’s length relationship but is not charged any fee, this is considered NALE as the parties were not dealing at arm’s length. Therefore, the tax payable would be calculated as follows:

• 2 x $8,000 = $16,000 NALE

• $16,000 x 45% = $7,200 tax payable by the fund.

Note that, where the product of 2 x the NALE is greater than the fund’s actual taxable income, an “upper cap” will be the SMSF’s taxable income for the FY (not including any assessable contributions or any deductions against those assessable contributions).

Referring to the above example of the SMSF trustee’s brother’s firm providing accounting services valued at $8,000 for free, where the amount of NALI under a 2 x $8,000 is $16,000 but the fund’s actual taxable income is, say, only $6,000, the upper cap would result in total NALI being $6,000 for that FY.

Other proposed changes

Clarification on non-arm’s length and internal arrangements

The explanatory memorandum (EM) to the Bill discusses the capacity in which an SMSF trustee/member acts and whether those actions will give rise to non-arm’s length risks or will be an internal arrangement not giving rise to NALI/E risks. Broadly, this distinction depends on the capacity in which the trustee undertakes those activities based on the particular facts and circumstances. This is not always clear and can prove difficult in practice to distinguish between which capacity a person is acting in.

The EM notes that, if a trustee is not acting as a trustee but is instead providing services that are procured as a third party, the NALI rules are intended to apply. The EM also recognises that, in such cases, an SMSF trustee may be prevented from charging any more than the arm’s length price because of s 17B of the Superannuation Industry (Supervision) Act 1993 (Cth), which permits a trustee to charge in limited circumstances.

The EM uses different language to that used by the ATO in LCR 2021/2, and further clarification by the ATO on the Bill in this regard would be welcome.

Specific versus general expense

The EM states:


“7.5 Any [NALE] will be either a specific expense or a general expense. A general expense will be an expense that is not related to gaining or producing income from a particular asset … of the fund. A specific expense will be any other expense …

7.6 For specific expenses the previous treatment continues to apply, and the amount of income that will be taxed as [NALI] is the amount of income derived from the scheme in which the parties were not dealing at arm’s length.”



Example 7.4 of the EM is relevant to SMSFs utilising the services of related members and party parties as the example, among other matters, states:


“[Sam is a related party of an SMSF, whose assets include a rental property.]

… Sam is a licensed builder and blocks time out of his work calendar to conduct renovations on the SMSF’s rental property worth $3,000 for which nothing is charged … The renovations were an expense incurred in deriving income from a particular asset, the asset being the rental property. The renovations are a specific [NALE] …”



Thus, given the lower $3,000 specific expense, the net rental income from the SMSF’s rental property in example 7.4 is taxed at 45%. The ATO’s LCR 2021/2 suggests that Sam’s $3,000 of work taints the property with a 45% tax rate for the remainder of its life, including on any net capital gain realised on the disposal of that property in the future.

Example 9 in LCR 2021/2 involved Trang, a plumber, who renovated the kitchen and bathroom to her SMSF’s second rental property — this exposed the net rental income and future capital gain forever to NALI.

As noted above, unfortunately, there is no express discretion for the Commissioner to disregard honest or inadvertent oversights despite numerous professional bodies requesting this type of flexibility.

Contributions to be excluded

The Bill proposes to exclude contributions assessable under Subdiv 295-C ITAA97 from NALI. Note that, under current legislation, general expenditure NALE results in assessable contributions being taxed as NALI at 45%. However, specific NALI relates to a particular asset and therefore should not capture contributions. This is one factor as to why the ATO view on general expense NALE gave rise to so much controversary over many years (ie the general expense NALE included compulsory superannuation guarantee contributions).

The exclusion of assessable contributions from NALI makes sense given that there are a range of other taxes impacting concessional contributions, including the 15% income tax on contributions, the Div 293 ITAA97 tax, and excess contribution taxes. There is, under current law, the prospect of taxes on contributions already exceeding 120%.

Pre-1 July 2018 expenditure to be excluded

The Bill proposes that expenditure incurred prior to 1 July 2018 will be excluded from NALI. Note that, under current legislation, NALE can apply retroactively and can also catch schemes entered into prior to 1 July 2018.

Large APRA funds exempt from NALE

Large APRA funds will be exempt from NALE in relation to both general and specific expenses. Large APRA funds remain subject to NALI where the income derived is derived from a non-arm’s length arrangement. This could arise, for example, where a large APRA fund receives more income from a non-arm’s length dealing.

A staff discount policy minimises NALI risk for SMSFs

Given that many firms and businesses offer discounted services to staff, an appropriately documented staff discount policy should be in place.

Firms and businesses providing discounted services to staff (including to partners, shareholders and officeholders) must ensure that an appropriate discount policy is in place to minimise the risk of NALI to a staff member’s SMSF.

If an appropriate staff discount policy is not in place, discounted services may expose SMSFs to a 45% tax rate.

The key points to implement include:

• there must be a policy framework in place (ie a formal policy document outlining the terms of the discount);

• the discount must be consistent with normal commercial practice (ie based on appropriate benchmark evidence); and

• the same discount must be provided to others of the same class (ie the eligibility rules should have a class-based application, eg all staff or all directors).

Conclusion

Many SMSF trustees are not aware of the breadth of the NALI/E provisions and advisers should ensure that there is ongoing education and monitoring for NALI/E risks in their client base.

In particular, the general expense NALE risk is substantial until the Bill is finalised as law.

Specific NALE also gives rise to significant risk and can expose all ordinary and statutory income (less deductions) in relevant FYs to a 45% tax rate, including a future net capital gain on disposal of the asset.

Despite ongoing and extensive submissions to the government, Treasury and the ATO over the past five years by numerous professional and industry bodies, this area of law remains in need of urgent change. The changes requested included a discretion to forgive honest or inadvertent oversights for a more proportionate tax liability for NALI that does not taint an asset for the rest of its life.

Daniel Butler, CTA

Director

DBA Lawyers
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– main residence CGT exemption ...... 263, 264, 267, 268

– sale of jointly owned property ...... 78

sale and purchase agreements ...... 44, 45

SMEs, tax consolidation ...... 135–137

Charities

community, deductible gift recipients ...... 174

Children

death benefits ...... 144

definition of “child” ...... 142, 145

superannuation dependants ...... 142, 144

testamentary discretionary trusts ...... 150, 151, 153

Clean energy

electric vehicle customs and excise duty (Vic) ...... 322

Clear and convincing proof — see Evidence

Clothing

work-related expenses ...... 37

Code of Professional Conduct ...... 127, 128, 310, 368

new notification obligations ...... 375–378

Commercial transactions

residential property, losses on purchase and sale ...... 314

Commissioner of Taxation

compliance, vacant land deductions ...... 235, 236

default assessments ...... 383–386

discretion, connected entities ...... 174, 175

fairness fund payment, taxi industry ...... 306

international tax evasion ...... 65, 66

new appointment ...... 363

Project Wickenby ...... 65

risk assessment, foreign incorporated companies ...... 122

Tax Summit address ...... 175, 176

Commonwealth income support payments

superannuation conditions of release ...... 94

Commonwealth penalty units ...... 368

Commonwealth–states

vertical fiscal imbalance ...... 320

Community charities

deductible gift recipients ...... 174

Company directors

retirement, superannuation conditions of release ...... 89

Compassionate grounds

superannuation conditions of release ...... 93, 94

Compliance

intangible assets ...... 10

professional practices ...... 33

reimbursement agreements ...... 34, 35

Conditions of release

superannuation

– compassionate grounds ...... 93, 94

– first home super saver ...... 94

– health-related ...... 91–93

– preservation components ...... 87

– retirement ...... 88–91

– severe financial hardship ...... 94

– spouse contribution splitting ...... 95

– transition to retirement pension ...... 93

Conduit financer arrangements

third party debt test ...... 280

Conduit foreign income

received by Australian beneficiaries ...... 195

Conflict transactions

gifts made by attorney ...... 109–111

Connected entity

aggregated turnover ...... 70

– Commissioner’s discretion, control ...... 174, 175

– concept of control ...... 71–74

definition ...... 70, 71

Consolidated entity disclosure statement ...... 63

Consolidated groups

discretionary trusts ...... 345–348

– CGT discount ...... 347

– flexible distributions ...... 346

– head company status ...... 347

– income accumulation ...... 346

– losses ...... 347

– recommendations ...... 347, 348

– subsidiary members ...... 347

SMEs, CGT roll-overs ...... 135–137

Constitutional validity

electric vehicle customs and excise duty (Vic) ...... 320–323

Contractors

employee or independent contractor ...... 1, 370, 371

Contracts

timing issues ...... 180–183

Contribution splitting

spouse, superannuation conditions of release ...... 95

Control — see also Central management and control

connected entities ...... 71–74

Controlled foreign company regime

intangible integrity measure ...... 84

third party debt test ...... 280

Corporate collective investment vehicles

tax treatment ...... 306, 307

Corporate tax entities

loss carry back rules ...... 33, 185, 186

Corporate tax rates

low corporate tax jurisdictions ...... 27, 28, 84, 85

Corporate tax residency

foreign incorporated companies ...... 122

proposed amendments ...... 35

Corpus of the trust estate ...... 194

COVID-19 impacts

Australian musicians ...... 381

maintainable earnings of businesses ...... 39, 40

residential property, losses on purchase and sale ...... 314

Cross-border arrangements

intangible assets ...... 10

intangible integrity measure ...... 82–86

Customs and excise duty

electric vehicle charge (Vic) ...... 304, 320–323

D

Death — see also Deceased estates

before administration ...... 250, 251

foreign residents, life events test ...... 267

of transferor, foreign trusts ...... 196

small business CGT concessions, impact on ...... 288–290

Death benefits

BDBNs ...... 47–49, 141–143, 148

“fast death tax” ...... 341–343

SMSFs

– beneficiaries ...... 142, 143

– payments ...... 141–145

– taxation ...... 145

– timing of payments ...... 143

– type of payment ...... 143, 144

superannuation conditions of release ...... 91

Death tax ...... 244, 341–343

Debt

sale and purchase agreements ...... 40, 41

Debt creation rules

thin capitalisation ...... 274, 277, 282, 283

Debt deductions

limitation ...... 282, 283

Debt forgiveness

foreign trusts ...... 198, 199

non-receipt rule, deferred consideration ...... 334

Deceased estates — see also Death

foreign resident beneficiaries ...... 247–249

foreign trusts ...... 197

legacies ...... 250, 251

life and remainder interests ...... 251, 252

main residence CGT exemption ...... 249, 250, 264–266

present entitlement ...... 243–247

residency ...... 247–249

taxation ...... 243–252

testamentary discretionary trusts ...... 147

Deductibility of expenditure

ATO interest charges ...... 368

deferred consideration ...... 328, 329

depreciating assets ...... 227

intangible assets ...... 26–30, 84, 85

litigation settlement ...... 11, 12

overtime meal allowances ...... 63

rental properties ...... 67, 68

residential property, losses on purchase and sale ...... 312–315

self-education ...... 226

temporary full expensing ...... 32

throwback interest, Australian beneficiaries ...... 156, 200

travel expenses ...... 64, 65

vacant land ...... 231–236

Deductible gift recipient provisions

community charities ...... 174

meaning of “school” ...... 8

Deemed market value cost base ...... 79

Default assessments

Centrelink pensions ...... 307, 308

discharging onus of proof ...... 383–386

gambling/taxable income ...... 308, 309

Deferred consideration

CGT consequences ...... 327

– buyers ...... 332, 335

– market value substitution rule ...... 332

– non-receipt rule ...... 333–335

– sellers ...... 331–335

deductions ...... 328, 329

earnouts distinguished ...... 325–327

non-arm’s length dealing ...... 332, 333

ordinary income

– annuity ...... 327, 328

– or employment income ...... 329–331

share sales ...... 325–335

TOFA rules ...... 331–333

– balancing adjustment ...... 332, 334

usage ...... 325

Demolition

established house, vacant land deductions ...... 233

main residence CGT exemption ...... 262, 263

Dependant

definition ...... 148

Depreciating assets

composite assets ...... 227

technology investment boost ...... 33

temporary full expensing ...... 32

Deregistration

tax agents ...... 127, 128, 310

Digital currency ...... 61

Digital games tax offset ...... 35, 36

Disability pensions ...... 152

Disclosure of information

consolidated entity disclosure statement ...... 63

Discount capital gain — see 50% CGT discount

Discretionary trusts

amounts received by beneficiaries, penalties ...... 372

asset protection ...... 340, 341

– consolidated groups ...... 345–348

consolidated groups

– CGT discount ...... 347

– flexible distributions ...... 346

– head company status ...... 347

– income accumulation ...... 346

– losses ...... 347

– recommendations ...... 347, 348

– subsidiary members ...... 347

deceased individuals, CGT assets owned by ...... 289, 290

Div 7A loan issues ...... 228, 229

family trust distribution tax ...... 177

foreign surcharge provisions ...... 102–104

lost trust deeds ...... 14–19, 207, 208

tax consolidated groups ...... 345–348

testamentary trusts ...... 147–154

trustee duties ...... 388–390

Dishonesty

Code of Professional Conduct ...... 376

Dispute resolution

ATO ...... 175

Dividend traps

consolidated groups, discretionary trusts within ...... 345

Dividends

family law settlements ...... 317

Division 7A

benchmark interest rate ...... 57

family law settlements ...... 318

loan issues ...... 228, 229

loan repayments ...... 34

trust reforms ...... 34

unpaid present entitlements ...... 34

Divorce

foreign residents, life events test ...... 267

sale of jointly owned property ...... 78

testamentary discretionary trusts ...... 153

Documentation

books of accounts ...... 339, 340

family law superannuation splits ...... 349, 350

lost trust deeds ...... 14–19, 207, 208, 337–339

production ...... 301

roll-overs, sale and purchase agreements ...... 44, 45

superannuation conditions of release ...... 87

– retirement ...... 90, 91

– temporary incapacity ...... 93

– termination of employment ...... 89–91

trust beneficiaries, rights to ...... 390

Domestic travel expenses ...... 63

Double tax agreements

Australia–Finland ...... 102

Australia–Germany ...... 102

Australia–NZ ...... 102

Australia–South Africa ...... 102

dual tax residents ...... 192

state surcharges, validity ...... 102–104

Double taxation

intangible assets anti-avoidance provision ...... 29

Dual tax residents

trust distributions ...... 192

Due diligence

sale and purchase agreements ...... 39–46

E

Early access

superannuation benefits ...... 87

Early retirement scheme payment

army reserve transfer ...... 373

Early-stage innovation companies

incurred expenses ...... 369, 370

investor benefits ...... 238

Earnings

sale and purchase agreements ...... 39, 40

Earnouts

deferred consideration distinguished ...... 325–327, 329, 330

sale and purchase agreements ...... 42, 43

Education — see also Tax education

self-education expense deductions ...... 226

Electric vehicles

customs and excise duty (Vic) ...... 304, 320–323

electric car discount ...... 36

Employee

definition ...... 88

or independent contractor ...... 1, 370, 371

Employee bonus

assessable income ...... 169

Employee declarations

FBT ...... 307

Employers

FBT, electric car discount ...... 36

SG contributions ...... 36, 37

Employment

receipt of gain or reward ...... 89

volunteering ...... 88

Employment income

deferred consideration ...... 329–331

Enduring power of attorney

gifts made by attorney ...... 109–111

Energy incentive

SME bonus deduction ...... 174

SME business boost ...... 33, 63, 304

Engineering, procurement and construction contracts ...... 64, 65

Enterprise value

sale and purchase agreements ...... 39

Equitable life and remainder interests

deceased estates ...... 251, 252

Equity value adjustments

sale and purchase agreements ...... 40

Errors

GST, correcting by taxpayer ...... 125

Estate planning — see also Succession and estate planning

Ethics

increased regulation of tax profession ...... 304

Evidence

discretionary trusts ...... 341

intangible assets ...... 10

international tax evasion ...... 65, 66

lost trust deeds ...... 14–19, 207, 208, 337–339

tax agent, judicial review proceedings ...... 126, 127

trust beneficiaries, amounts received by ...... 372

Excepted trust income

minor beneficiaries ...... 150, 151

Excise

definition ...... 320

Executors

testamentary discretionary trusts ...... 147

Expenses incurred

early-stage innovation companies ...... 369, 370

Exploit

definition ...... 27, 84

F

Fairness fund payment

taxi industry ...... 177, 178, 306

Fame of an individual

use of for a fee ...... 63

use of images ...... 63

Family home

main residence CGT exemption ...... 76

Family law

asset protection ...... 340, 341

settlements, unrealised tax liabilities ...... 317, 318

superannuation splits ...... 349, 350

testamentary discretionary trusts ...... 153, 154

Family living expenses

superannuation conditions of release ...... 94

Family trust distribution tax ...... 177

Family trust elections ...... 177, 201

Family trusts — see Discretionary trusts

Farming

vacant land deduction exclusion ...... 232

“Fast death tax”

superannuation ...... 341–343

Federal Budget 2016–17 ...... 79

Federal Budget 2017-18 ...... 266

Federal Budget 2018-19 ...... 231

Federal Budget 2022–23

SME business boosts ...... 33

Federal Budget 2023–24

announced but unenacted measures ...... 32, 302

business measures ...... 32–36

Medicare amendments ...... 8

non-arm’s length expenses ...... 50, 51

retrospectivity ...... 366

superannuation ...... 36, 37, 225

Federal–state taxation

vertical fiscal imbalance ...... 322

Fiduciary trustee duties

lost trust deeds ...... 337–339

Fifty per cent CGT discount

consolidated groups, discretionary trusts within ...... 347

contracts, timing issues ...... 180, 181

family home becomes investment property ...... 76

sale of shares in family trust ...... 22

Financial accounting

foreign trusts ...... 196

labour costs, construction or creation of capital assets ...... 9, 10

sale and purchase agreements ...... 39, 41, 43, 44

Financial hardship

superannuation conditions of release ...... 94

“Financial resource”

tax losses ...... 317

Finland

Australia–Finland DTA ...... 102

First home super saver scheme

superannuation conditions of release ...... 94

Fixed ratio test

earnings-based method ...... 274

thin capitalisation ...... 274–278

Fixed trusts

superannuation funds, non-arm’s length expenses ...... 97, 100, 101

Fly in fly out employees

FBT, employee declarations ...... 307

travel expenses ...... 64, 65, 119

Food

GST, prepared meals ...... 228

Foreign currency ...... 61

foreign trusts ...... 192

Foreign hybrid mismatch rules

intangible integrity measure ...... 84

Foreign income tax

intangible integrity measure ...... 84

Foreign income tax offset

Australian beneficiaries ...... 200

mismatches ...... 201

Foreign investments

fees

– build-to-rent projects ...... 368

– established dwellings ...... 368

Foreign pension funds

foreign trusts ...... 197

Foreign resident companies

central management and control ...... 122

Foreign residents

capital gains withholding ...... 368

deceased estates, beneficiaries ...... 247–249

main residence CGT exemption ...... 78, 79, 266–272

– disposal of dwelling acquired from deceased person ...... 268

– individuals ...... 267

– inheritance of dwelling from deceased Australian resident ...... 272

– inheritance of dwelling from deceased foreign resident ...... 271

– life events exemption ...... 267, 268

– relationship breakdown ...... 268, 269

Foreign source income

Australian beneficiaries, foreign trusts ...... 156, 157, 189–201

employee bonus ...... 169

temporary residents ...... 192

voluntary disclosure ...... 193

Foreign surcharge purchaser duty

NSW, validity ...... 102–104

Foreign tax elections

sale and purchase agreements ...... 45

Foreign trusts

Australian resident beneficiaries ...... 156, 157, 189–201

– conduit foreign income ...... 195

– death of transferor ...... 196

– debt forgiveness ...... 198, 199

– deceased estates ...... 197

– family trust elections ...... 201

– financial accounting, burden of proof ...... 196

– foreign currency ...... 192

– foreign pension funds ...... 197

– in specie distributions ...... 199, 200

– loans ...... 199

– migration to Australia ...... 196

– non-resident family trusts ...... 196

– post-marital and family relief trusts ...... 196

– testamentary trusts ...... 197

– transferor trust rules ...... 192, 195–197

– unpaid present entitlements ...... 198, 199

Franked distributions

funded by capital raisings ...... 35

in specie ...... 368, 369

Fraud

ATO prevention ...... 175, 226

international tax evasion ...... 65, 66

Project Wickenby ...... 65

Fraud and Criminal Behaviours Group ...... 175

Freezing orders

family trust distribution tax ...... 177

Fringe benefits tax

electric car discount ...... 36

employee declarations ...... 307

otherwise deductible rule ...... 64, 65, 119

PAYG instalments ...... 307

small business lodgment amnesty ...... 33

Frozen food

GST, prepared meals ...... 228

Funding resolution

SMSF loan agreement ...... 131

Future earnings

sale and purchase agreements ...... 42, 43

G

Gainfully employed

definition ...... 88

Gambling income

default assessments ...... 308, 309

General class investors

thin capitalisation ...... 275

General insurance

accounting standards ...... 174

General interest charge ...... 177

Genuine redundancy payment

army reserve transfer ...... 373

Germany

Australia–Germany DTA ...... 102

royalty barrier rule ...... 85

Gifts

books of account ...... 339, 340

deductible gift recipients ...... 174

– meaning of “school” ...... 8

made by attorney ...... 109–111

Global tax evasion ...... 65, 66

Goods and services tax

adjustments ...... 35

cars, quotable purpose ...... 176, 177

errors, correcting by taxpayer ...... 125

instalments ...... 35

payment, advance or deposit ...... 68, 69

prepared meals ...... 228

small business entity status ...... 70

technical amendments ...... 125

Goodwill

CGT, retiring partner ...... 126

consolidated groups ...... 136

Group ratio test

thin capitalisation ...... 274, 278, 279

H

Hardship

superannuation conditions of release ...... 94

Harmonisation

property taxes ...... 6

Health conditions

terminal, superannuation conditions of release ...... 91, 92

High Court of Australia

statutory interpretation by ...... 172

High net wealth individuals

foreign trusts, Australian beneficiaries of ...... 189–201

Higher education — see Tax education

Holiday home

family member occupation ...... 77

Housing affordability

foreign investment application fees ...... 368

foreign residents, CGT main residence exemption ...... 266

residential properties ...... 6

I

In specie distributions

foreign trusts ...... 199, 200

franking credits ...... 368, 369

Incapacity

superannuation conditions of release ...... 91–93

Income

fairness fund payment, taxi industry ...... 177, 178, 306

fame of an individual ...... 63

intangible assets, indirect derivation ...... 28

Income accumulation

discretionary trusts ...... 346

Income characterisation

building expenditure ...... 37

Income splitting

minors ...... 150

Income streams

transfer balance cap

– defined benefit ...... 306

– effect of ...... 36

Income tax returns

small business lodgment amnesty ...... 11, 33

unlodged, sale and purchase agreements ...... 45

Incurred expenses

early-stage innovation companies ...... 369, 370

Independent contractor

or employee ...... 1, 370, 371

Indictable offences

registered tax agents ...... 376

Individuals

ATO focus ...... 37

deceased, CGT assets owned by ...... 288, 289

fame

– use of for a fee ...... 63

– use of images ...... 63

residency tests ...... 10, 11, 35, 125

Information disclosure

SMSFs, voluntary disclosure ...... 106, 107

Information-gathering

ATO powers ...... 125

Inheritance

superannuation fund ...... 88

Innovation

early-stage innovation company scheme ...... 238–240

Input tax credits

adjustments ...... 35

technical amendments ...... 125

Insolvency

testamentary discretionary trusts ...... 152, 153

Inspector-General of Taxation

Small Business Litigation Funding Program ...... 119

Instant asset write-off

small business entities ...... 33, 174

small-to-medium businesses ...... 304

Insurance

accounting standards ...... 174

permanent incapacity, condition of release ...... 91

Intangible assets

anti-avoidance rule ...... 26–30, 82–86

associate payments, low corporate tax jurisdictions ...... 82, 84, 85

cross-border arrangements ...... 10

definition ...... 27

denial of deductions ...... 60, 84, 85

ordinary meaning ...... 83

right to exploit ...... 83, 84

“royalty” definition ...... 83

royalty withholding tax ...... 27, 84

Intangible-related payments

significant global entities ...... 82–86

Integrity measures

intangible assets anti-avoidance rule ...... 26–30, 82–86

multinational enterprises ...... 304

thin capitalisation ...... 62, 63, 304

transparency ...... 63

vacant land deductions ...... 231–236

Intellectual property

anti-avoidance rule ...... 27, 28

intangible integrity measure ...... 82

“royalty” definition ...... 83

Interdependency relationship

definition ...... 144, 145, 148

superannuation dependants ...... 142, 144, 148

Interest charges

ATO deductions denied ...... 368

Australian resident beneficiaries ...... 156, 189, 200

Interest expenses

vacant land deductions ...... 234

Intergenerational Report ...... 224

International tax evasion ...... 65, 66

International tax treaties

state surcharges, validity ...... 102–104

Investments

foreign investment application fees ...... 368

landholder duty ...... 210, 211

SME business boosts ...... 33

Investors

early-stage innovation company scheme ...... 238, 240

J

JobKeeper

Australian musicians ...... 381

overpayment ...... 309, 310

Judicial review proceedings

tax agent ...... 126, 127

L

Labour costs

construction or creation of capital assets ...... 8–10

Land

sale of land contracts, timing issues ...... 183

vacant land deductions ...... 231–236

Land tax surcharge

foreign discretionary trusts ...... 102–104

Landholder duty

associated transactions ...... 210, 211

Leases

vacant land deductions ...... 231–236

Legacies

deceased estates ...... 250, 251

Legal personal representative

definition ...... 145

superannuation dependants ...... 142

Legal practice

CGT, retiring partner ...... 125, 126

Legal professional privilege

tax adviser misconduct ...... 124

Legislation

retrospectivity ...... 366

technical amendments ...... 125

Letter of wishes ...... 341

Life and remainder interests

deceased estates ...... 251, 252

Life events test

foreign residents ...... 267

Life insurance

foreign trusts ...... 197

Limited recourse borrowing arrangements

SMSFs, nil cashing ...... 90

Liquidation

sale of business ...... 22

Litigation

settlement amount, deductibility ...... 11, 12

Small Business Litigation Funding Program ...... 119

Living-away-from-home allowance

FBT, employee declarations ...... 307

Loan

definition ...... 221

Loan agreements

SMSFs, non-arm’s length income ...... 129–133

Loan repayments

Div 7A ...... 34

Loans

books of account ...... 339, 340

Div 7A issues ...... 228, 229

foreign trusts ...... 199, 200

Lodgment penalty amnesty

small business ...... 11, 33, 34

Look-through earnout rights ...... 41, 42

Loss carry back rules

claiming tax offset ...... 185, 186

temporary measures ...... 33

Loss of capacity

gifts made by attorney ...... 109–111

Loss or outgoing

holding land ...... 234

residential property, purchase and sale ...... 312–315

Lost trust deeds ...... 14–19, 207, 208, 337–339

Low corporate tax jurisdiction

definition ...... 27, 28, 84

intangible assets ...... 26–30, 82, 84, 85

Low-income threshold

Medicare amendments ...... 8

Lump sum death benefits

payments ...... 143

taxation ...... 144

Luxury car tax

car museum, quotable purpose ...... 176, 177

M

Main residence CGT exemption

absence rule ...... 76, 255, 261, 262, 267

adjacent land ...... 255, 256

building separate to the land ...... 257

deceased estates ...... 249, 250, 264–266

demolition ...... 262, 263

family home becomes investment property ...... 76

family law settlements ...... 318

foreign residents ...... 78, 79, 266–272

– disposes of dwelling acquired from deceased person ...... 268

– individuals ...... 267

– inherits dwelling from deceased Australian resident ...... 272

– inherits dwelling from deceased foreign resident ...... 271

– life events exemption ...... 267, 268

– relationship breakdown ...... 268, 269

owning two or more dwellings ...... 257, 258

relationship breakdown

– CGT roll-overs ...... 263, 264, 267, 268

– foreign residents ...... 268, 269

– sale of jointly owned property ...... 78

requirements ...... 254, 255

special disability trusts ...... 266

tax concessions ...... 76–79

two buildings on the land ...... 256, 257

using dwelling to derive income ...... 258–262

– deceased estate ...... 264, 265

working from home versus carrying on a business ...... 77, 78

Maintainable earnings

sale and purchase agreements ...... 39, 40

Market value

SMEs, CGT roll-overs ...... 135, 136

Market value substitution rule ...... 129, 137

CGT, deferred consideration ...... 332

Marriage breakdown — see Relationship breakdown

Maximum net asset value test ...... 21, 22

Meal allowances

expenses, reasonable amounts ...... 63

Medical conditions

terminal, superannuation conditions of release ...... 91, 92

Medical practices

payroll tax changes ...... 304

Medicare levy ...... 8

Mental incapacity

gifts made by attorney ...... 109–111

Mergers

superannuation funds ...... 306

Mergers and acquisitions

sale and purchase agreements ...... 39–46

Mid-year economic and fiscal outlook, 2023–24 ...... 368

Mindfulness

self-coaching ...... 204–206

Minors

testamentary discretionary trusts ...... 150–152

Mirror taxes ...... 320, 322, 323

Misconduct

tax advisers ...... 124, 125

Motor vehicles

car expenses, ATO focus on claims ...... 37

cents per kilometre rate, work-related expenses ...... 37

electric car discount ...... 36

electric vehicle customs and excise duty (Vic) ...... 304, 320–323

quotable purpose ...... 176, 177

Multinational enterprises

tax integrity measures ...... 304

thin capitalisation rules ...... 274–283, 304

Multinational Tax Integrity Package ...... 366

Museums

cars, quotable purpose ...... 176, 177

Musicians

JobKeeper payments ...... 381

N

Net cash/debt adjustment

sale and purchase agreements ...... 40, 41

Netherlands

royalty withholding tax ...... 85

New South Wales

annual property tax ...... 6

non-foreign discretionary trust amendments ...... 104

surcharge purchaser duty, validity ...... 102–104

New Zealand

Australia–NZ DTA ...... 102

Non-arm’s length arrangements

deferred consideration ...... 332, 333

SMSF property development profits ...... 64, 101

Non-arm’s length expenses

SMSFs

– amendments ...... 304

– pending changes ...... 392–394

superannuation funds

– amendments ...... 96, 97

– fixed trusts ...... 97, 100, 101

– general fund expenses ...... 98, 99

– in specie contribution value ...... 98

– non-fixed trusts ...... 97

– private companies ...... 97, 100, 101

– proposed changes ...... 50, 51, 60

– services provided in capacity of trustee ...... 99, 100

– specific assets ...... 97, 98

Non-arm’s length income provisions

CGT interaction ...... 158–160

superannuation ...... 37, 50, 51, 96–101, 129–133, 224

Non-receipt rule

CGT, deferred consideration ...... 333–335

Non-resident companies

central management and control ...... 122

Non-resident trusts — see Foreign trusts

Non-residents — see Foreign residents

O

Objections

ATO communication protocols ...... 227, 228

OECD

earnings-based best practice model ...... 62

Pillar One ...... 60

Pillar Two ...... 60, 84–86, 304, 366

Offences

indictable ...... 376

Offshore estates

testamentary trusts ...... 197

Offshore receipts in respect of intangible property rule (UK) ...... 85

Onus of proof

default assessments ...... 307, 308, 383–386

Ordinary family or commercial dealings ...... 35, 201

Ordinary income

fame of an individual ...... 63

Otherwise deductible rule

FBT, FIFO employees ...... 64, 65, 119, 307

Overdue tax returns

small business lodgment amnesty ...... 11

Overseas travel expenses ...... 63

Overtime meal allowances

expenses, reasonable amounts ...... 63

P

Partnerships

CGT, retiring partner ...... 125, 126

Patent box regimes

intangible integrity measure ...... 82, 84, 85

Payday superannuation ...... 36, 37, 224, 304

PAYG instalments ...... 35

FBT ...... 307

PAYG withholding

employee or independent contractor ...... 370, 371

Payroll tax

medical practices ...... 304

Penalties

Commonwealth penalty unit increase ...... 368

family law superannuation splits ...... 350

small business lodgment amnesty ...... 11, 33, 34

tax adviser misconduct ...... 124

tax promoter penalty laws ...... 124, 225, 304, 306

trust beneficiaries, recklessness ...... 372

unregistered tax agents ...... 371, 372

Pensions

death benefit payments ...... 143–145

foreign trusts ...... 197

transition to retirement ...... 93

Permanent incapacity

superannuation conditions of release ...... 91

Permanent retirement

superannuation conditions of release ...... 89, 90

Personal services income

fame of an individual ...... 63

Policy

collaborative development ...... 60

Post-marital and family relief trusts ...... 196

Prepared food

GST ...... 228

Present entitlement

deceased estates ...... 243–247

trust income, resident beneficiaries ...... 198

Preservation age

superannuation ...... 88

transition to retirement pension ...... 93

Preserved benefits

superannuation, components ...... 87

Primary production

vacant land deduction exclusion ...... 232

Private companies

dividends, family law settlements ...... 317

superannuation funds, non-arm’s length expenses ...... 97, 100, 101

Probate of wills ...... 147

Productivity

self-coaching ...... 204–206

Professional practices

allocation of profits ...... 33

increased regulation ...... 304

legal practice, retiring partner ...... 125, 126

Project Wickenby ...... 65

Promoter penalty laws ...... 124, 225, 304, 306

Property — see also Residential property

definition ...... 150, 152, 153

Property development

assessable income ...... 178, 179

profits diverted to SMSFs ...... 64, 101

Property investments

build-to-rent projects, lower fees ...... 368

transfer duty ...... 210, 211

Property taxes

harmonisation ...... 6

Protective trusts

testamentary discretionary trusts ...... 151, 152

Public interest

unregistered tax agent ...... 371, 372

PwC measures ...... 225, 226, 368, 375, 377

PwC tax leaks ...... 124

Q

Qualified domestic minimum top-up tax

intangible integrity measure ...... 84

Queensland

non-foreign discretionary trust amendments ...... 104

Quotable purpose

definition ...... 176

R

Rates of tax

foreign trusts, Australian beneficiaries ...... 191, 192, 200

lump sum death benefits ...... 144

minor beneficiaries of trusts ...... 150, 151

pension benefits ...... 145

R&D activities

tax incentives ...... 369

Record-keeping

FBT ...... 61

loans and gifts ...... 339, 340

lost trust deeds ...... 14–19, 207, 208, 337–339

trust beneficiaries, amounts received by ...... 372

Redundancy

army reserve transfer ...... 373

Reforms — see also Tax reforms

fraud prevention ...... 175, 226

minor beneficiaries of trusts, concessions ...... 150, 151

tax adviser misconduct ...... 124, 125

Tax Practitioners Board ...... 226

trust issues ...... 34

Refunds

surcharge duty/land tax ...... 102, 103

Reimbursement agreements

ATO guidance ...... 34, 35

being a party to ...... 221

share buy-back ...... 66, 67

Reimbursements

or receipt of gain, whether employment ...... 89

Relationship breakdown

family law settlements ...... 317, 318

family law superannuation splits ...... 349, 350

main residence CGT exemption ...... 263

– CGT roll-overs ...... 263, 264, 267, 268

– foreign residents ...... 268, 269

sale of jointly owned property ...... 78

testamentary discretionary trusts ...... 153, 154

Release authority

withdrawal of superannuation funds, tax liability ...... 286

Rental properties

absence rule ...... 76

ATO focus on rental income claims ...... 37

deductibility of expenses ...... 67, 68

family home becomes investment property ...... 76

later used as home ...... 77

Reporting obligations

country-by-country reporting ...... 60

transparency ...... 63

Research and development — see R&D

Residency

deceased estates ...... 247–249

Residency assumption

foreign source income ...... 189, 195

Residency tests

foreign companies ...... 122

individuals ...... 10, 11, 35, 125

Resident

definition ...... 122

Resident beneficiaries

conduit foreign income ...... 195

foreign source income ...... 156, 157, 189–201

present entitlement to trust income ...... 198

tax rates ...... 192, 193

Residential property

housing affordability ...... 6

losses on purchase and sale, allowable deduction ...... 312–315

main residence CGT exemption ...... 76–79

Residential vacant land

whether deductible ...... 233

Restricted non-preserved benefits

superannuation ...... 87

Retirement

army reserve transfer ...... 373

CGT, retiring partner ...... 125, 126

definition ...... 88

superannuation conditions of release ...... 88–91

transition to retirement pension ...... 93

Retrospectivity

medical practices, payroll tax ...... 304

proposed measures ...... 304

thin capitalisation ...... 366

uncertainty caused by ...... 366

Reversionary pensions

death benefit payments ...... 143, 144

Reward

or receipt of gain, whether employment ...... 89

Risk assessment

foreign incorporated companies ...... 122

professional practice profits ...... 33

reimbursement agreements ...... 34, 35

sale and purchase of business ...... 43

Roll-overs

sale and purchase agreements ...... 44, 45

Royalties

intangible integrity measure ...... 83

Royalty withholding tax ...... 27, 29, 82, 84, 85

S

Sale and purchase agreements

completion ...... 41, 42

earnouts ...... 42, 43

enterprise value ...... 39

equity value adjustment ...... 40

financial accounting ...... 39

foreign tax elections ...... 45

locked box mechanism ...... 42

maintainable earnings ...... 39, 40

net cash/debt adjustment ...... 40, 41

roll-overs, documenting ...... 44, 45

tax warranties ...... 43, 44

unlodged returns ...... 45

value assignment ...... 41, 42

working capital ...... 40–42

Sale of business

sale and purchase agreements ...... 39–46

small business CGT concessions ...... 21, 22

Sale of land

contracts, timing issues ...... 183

Scheme

definition ...... 131

School

meaning ...... 8

Scrip-for-scrip roll-overs

sale and purchase agreements ...... 44, 45

SMEs, tax consolidation ...... 135, 136

Secrecy provisions

need for reform ...... 124, 125

Self-assessment

individuals, residency tests ...... 10, 11

Self-coaching

time management and productivity ...... 204–206

Self-dealing

trustee duties to not engage in ...... 389, 390

Self-education

expense deductions ...... 37, 226

Self-employed

definition ...... 88

Self-managed superannuation funds

BDBNs ...... 47–49, 148

conditions of release

– compassionate grounds ...... 93, 94

– first home super saver ...... 94

– health-related ...... 91–93

– preservation components ...... 87

– retirement ...... 88–91

– severe financial hardship ...... 94

– spouse contribution splitting ...... 95

– transition to retirement pension ...... 93

death benefit payments ...... 141–145

family law, splitting notices ...... 349, 350

“fast death tax” ...... 341–343

inheritance of fund ...... 88

limited recourse borrowing arrangements ...... 90

non-arm’s length expenses

– amendment ...... 304

– pending changes ...... 392–394

non-arm’s length income, loans ...... 129–133

preservation components ...... 87

property development profits diverted to ...... 64, 101

property investments, transfer duty ...... 210, 211

voluntary disclosure to ATO ...... 106, 107

Senate Economics Legislation Committee ...... 392

Separation

foreign residents, life events test ...... 267

Settlement proceedings

deductibility of expenditure ...... 11, 12

Share buy-back

reimbursement agreements ...... 66, 67

Share sale agreements

deferred consideration ...... 325–335

Shareholders

control, connected entities ...... 71–74

Shares

small business CGT concessions

– owned by deceased ...... 289

– share sale compared with asset sale ...... 21, 22

Shortfall interest charge ...... 177

Significant global entities

intangible assets anti-avoidance rule ...... 26–30, 82–86

Single entity rule ...... 136, 346

Skills and training boost ...... 33

Small business

disposal via asset sale or share sale ...... 21, 22

energy incentive ...... 33, 63, 174, 304

Federal Budget 2023–24 measures ...... 32, 33

instant asset write-off ...... 33, 174, 304

lodgment penalty amnesty ...... 11, 33, 34

pooling rules ...... 33

skills and training boost ...... 33, 62

Small Business Litigation Funding Program ...... 119

tax debt ...... 175

technology investment boost ...... 33, 62

temporary full expensing ...... 32

Small business CGT concessions

asset sale compared with share sale ...... 21, 22

connected entities ...... 70

death

– 15-year exemption ...... 288–290

– deceased individuals, CGT assets owned by ...... 288, 289

– impact on ...... 288–290

– shares owned by deceased ...... 289

family law settlements ...... 318

scrip-for-scrip roll-overs ...... 44, 45

Small business entities

aggregated turnover ...... 70

tax concessions ...... 70

Small Business Litigation Funding Program ...... 119

Small-to-medium businesses

energy incentive ...... 33, 63, 174, 304

instant asset write-off ...... 304

tax consolidation, CGT roll-overs ...... 135–137

South Africa

Australia–South Africa DTA ...... 102

South Australia

non-foreign discretionary trust amendments ...... 104

stamp duty ...... 6

Special disability trusts ...... 152

Spouses

BDBNs ...... 47–49

superannuation contribution splitting ...... 95

superannuation dependants ...... 142

Stamp duty

harmonisation ...... 6

South Australia ...... 6

Start-ups

early-stage innovation company scheme ...... 238–240

Statutory interpretation

by High Court of Australia ...... 172

intangible assets anti-avoidance rule ...... 26–30

Streaming rules

deceased estates ...... 243

Structure in use or available for use

vacant land deductions ...... 233

Substantial and permanent structure

vacant land deductions ...... 233

Succession and estate planning

BDBNs ...... 47–49, 141–143, 148

books of accounts ...... 339, 340

“fast death tax” ...... 341–343

gifts ...... 339, 340

gifts made by attorney ...... 109–111

inheritance of superannuation fund ...... 88

loans ...... 339, 340

lost trust deeds ...... 337–339

testamentary discretionary trusts ...... 147–154

Superannuation

balances above $3m, new 15% levy ...... 225, 285–287

BDBNs, death benefits ...... 47–49, 141–143, 148

certainty for superannuants ...... 224

complexity and cost of system ...... 60

concessions, amendments ...... 225

conditions of release

– compassionate grounds ...... 93, 94

– first home super saver ...... 94

– health-related ...... 91–93

– preservation components ...... 87

– retirement ...... 88–91

– severe financial hardship ...... 94

– spouse contribution splitting ...... 95

– transition to retirement pension ...... 93

family law, splitting notices ...... 349, 350

“fast death tax” ...... 341–343

inheritance of fund ...... 88

non-arm’s length income rules ...... 37, 50, 51, 96–101, 129–133

payday superannuation ...... 36, 37, 224, 304

proposals for change ...... 224

SG contribution shortfall ...... 36

transfer balance cap

– defined benefit income streams ...... 306

– effect on income streams ...... 36

Superannuation benefits

documentation ...... 87

early access ...... 87

Superannuation death benefits

BDBNs ...... 47–49, 141–143, 148

“fast death tax” ...... 341–343

payments ...... 141–145

taxation ...... 144

Superannuation dependant

definition ...... 144

Superannuation earnings ...... 285–287

Superannuation guarantee shortfall ...... 36

Superannuation trustee

services provided to fund, non-arm’s length expenses ...... 99, 100

Surcharge purchaser duty

NSW, validity ...... 102–104

T

Tasmania

non-foreign discretionary trust amendments ...... 104

Tax Academy ...... 302, 303

Tax advisers

misconduct ...... 124, 125

Tax agents

Code of Professional Conduct, significant breaches of ...... 376, 377

deregistration ...... 127, 128, 310

judicial review proceedings ...... 126, 127

misconduct ...... 368

new notification obligations ...... 375–378

not fit and proper person ...... 310

unregistered entity ...... 371, 372

Tax avoidance

promoter penalty laws ...... 124, 225, 304, 306

Tax Avoidance Taskforce ...... 175

Tax concessions — see also Small business CGT concessions

main residence CGT exemption ...... 76–79

small business entities ...... 70

superannuation ...... 225

Tax consolidation

consolidated groups, discretionary trusts within ...... 345–348

SMEs, CGT roll-overs ...... 135–137

Tax debts

freezing orders issued ...... 177

Tax education

CommLaw2 Dux Award, study period 3, 2022

– Chris Green ...... 139

Corporate Tax Dux Award, study period 3, 2022

– Tanim Islam ...... 24

CTA1 Foundations Dux Award, study period 2, 2023

– Daksh Aggarwal ...... 379

CTA2A Advanced Dux Award, study period 3, 2022

– Bryan Hartanto ...... 81

CTA3 Advisory Dux Award, 2023

– Mitchell Bird ...... 241

Graduate Certificate in Applied Tax Law ...... 25

Graduate Diploma of Applied Tax Law ...... 25, 139

Tax Academy ...... 302, 303

Tax for Trusts Dux Award, study period 1, 2023

– Yuxi Dedic ...... 187

Tax exploitation schemes ...... 124, 225, 304

Tax incentives

R&D activities ...... 369

Tax Knowledge Exchange database ...... 303

Tax liabilities

increases and reductions ...... 366

unrealised, family law settlements ...... 317, 318

Tax losses

“financial resource” ...... 317

Tax offsets

digital games ...... 35, 36

foreign income

– Australian beneficiaries ...... 200

– mismatches ...... 201

loss carry back rules ...... 185, 186

Tax offsets

R&D tax incentives ...... 369

Tax practitioners

advising individuals ...... 37

Federal Budget 2023–24 measures ...... 32, 33

Tax Practitioners Board

deregistration of tax agent ...... 127, 128, 310

judicial review proceedings ...... 126, 127

new notification obligations ...... 375–378

reforms ...... 226

sanctions regime ...... 368

tax adviser misconduct ...... 124, 125

unregistered entity ...... 371, 372

Tax rates — see Rates of tax

Tax reforms — see also Reforms

short consultations ...... 304

thin capitalisation ...... 60, 62

transparency ...... 63

Tax returns

GST, taxpayers correcting errors ...... 125

small business lodgment amnesty ...... 11

unlodged, sale and purchase agreements ...... 45

Tax risk — see Risk assessment

Tax sharing agreements

consolidated groups, discretionary trusts within ...... 345, 346

Tax warranties

sale and purchase agreements ...... 43, 44

Taxable superannuation earnings

new 15% tax ...... 225, 285–287, 304

Taxation of financial arrangements

deferred consideration ...... 331–333

Taxi industry

fairness fund payment ...... 177, 178, 306

Taxpayer liabilities

increases and reductions ...... 366

Technology investment boost ...... 33

Temporary full expensing measure ...... 32

Temporary incapacity

superannuation conditions of release ...... 92, 93

Temporary residents

foreign source income ...... 192

Terminal medical condition

life events test ...... 267

superannuation conditions of release ...... 91, 92

Termination of employment

documentation ...... 90, 91

retirement ...... 89

Testamentary discretionary trusts

benefits ...... 147

commencement ...... 149, 150

family law disputes ...... 153, 154

insolvency ...... 151–153

minors ...... 150, 151

protective trusts ...... 151, 152

wills ...... 147–149

Testamentary trusts

offshore estates ...... 197

The Tax Institute

Annual General Meeting ...... 222

CPD events ...... 5, 303

goal setting ...... 171

Local Tax Clubs ...... 170

membership renewal ...... 5

Scott Treatt, CEO ...... 222, 223

Tax Knowledge Exchange database ...... 303

The Tax Summit 2023 ...... 4, 120, 121

– Commissioner’s address ...... 175, 176

volunteering ...... 5

Thin capitalisation rules

debt creation rules ...... 274, 277, 282, 283

debt deductions, limitation ...... 282, 283

fixed ratio test ...... 275–278

general class investors ...... 275

group ratio test ...... 278, 279

multinational enterprises ...... 274–283, 304

retrospectivity ...... 366

third party debt test ...... 274, 279, 280

transfer pricing ...... 280–282

Third party debt test

thin capitalisation ...... 274, 279, 280

Throwback interest

Australian resident beneficiaries ...... 156, 189, 200

Time management

self-coaching strategies ...... 204–206

Timing issues

absence rule ...... 262

contracts ...... 180–183

death benefit payments ...... 143

Div 7A loan repayments ...... 34

sale and purchase agreements, completion ...... 41, 42

superannuation benefits, access ...... 90

superannuation guarantee contributions ...... 36

temporary full expensing measure ...... 32

Total superannuation balance

above $3m, new 15% levy ...... 225, 285–287, 304

Trading stock

cars, quotable purpose ...... 176, 177

goods taken from ...... 363

property development profits ...... 178, 179

Transfer balance account

transition to retirement pension ...... 93

Transfer balance cap

defined benefit income streams ...... 306

effect on income streams ...... 36

Transfer pricing

thin capitalisation changes ...... 280–282

Transferor trust rules ...... 192, 195–197

Transition to retirement pension

superannuation conditions of release ...... 93

Transitional compliance approach

fame of an individual ...... 63

Transparency

proposed reforms ...... 63

Travel expenses

FBT, FIFO employees ...... 64, 65, 119

reasonable amounts ...... 63

Trust beneficiaries

Australian, resident and non-resident trusts ...... 189–201

lost trust deeds ...... 337–339

penalties, recklessness ...... 372

rights to documents ...... 390

Trust deeds

lost ...... 14–19, 207, 208, 337–339

Trust estate

amount of property of ...... 190

beneficiary of ...... 191

corpus, ordinary meaning ...... 194

definition ...... 190, 191

Trust income

Australian beneficiaries, foreign source income ...... 156, 157, 189–201

present entitlement to ...... 67

Trust property

beneficial enjoyment ...... 199

Trustee duties

acting in best interests of beneficiaries ...... 389

beneficiary rights to trust documents ...... 390

no conflict rule ...... 388, 389

self-dealing, rule against ...... 389

Trustees

BDBNs ...... 47–49

lost trust deeds, consequences for ...... 207, 208, 337–339

services provided to superannuation fund ...... 99, 100

testamentary discretionary trusts ...... 147

Trusts

Div 7A reforms ...... 34

reimbursement agreements ...... 34, 35

U

United Kingdom

offshore receipts in respect of intangible property rule ...... 85

United States

base erosion anti-abuse tax ...... 85

Unpaid present entitlements

Div 7A loan issues ...... 34, 228, 229

foreign trusts ...... 198, 199

Unrealised tax liabilities

family law settlements ...... 317, 318

Unrestricted non-preserved benefits

superannuation ...... 87

V

Vacant land

deductions ...... 231–236

whether “adjacent land” ...... 256

Value of businesses

sale and purchase agreements ...... 39–46

Vertical fiscal imbalance ...... 322

Victoria

annual property tax ...... 6

electric vehicle customs and excise duty ...... 304, 320–323

fairness fund payment, taxi industry ...... 177, 178, 306

foreign surcharge purchaser duty ...... 103, 104

Voluntary disclosure

foreign source income ...... 193

Voluntary disclosure of information

SMSFs ...... 106, 107

Volunteering

whether employed ...... 88

W

Wealthy individuals

foreign trusts, Australian beneficiaries of ...... 189–201

Weekender

family member occupation ...... 77

Wellness ...... 58

Western Australia

non-foreign discretionary trust amendments ...... 104

Whistleblower reforms ...... 226

Wills

deceased estates, taxation ...... 243

definition of “income” ...... 243, 244

protective trusts ...... 151, 152

superannuation death benefits ...... 141

testamentary discretionary trusts ...... 147–149

Withholding tax

foreign residents ...... 368

royalties ...... 27, 29, 82, 84, 85

superannuation death benefits ...... 144

Work-related expenses

ATO focus on claims ...... 37

cars, cents per kilometre rate ...... 37

self-education ...... 37, 226

Working capital

sale and purchase agreements ...... 40–42

Working from home

versus carrying on a business ...... 77, 78

work-related expenses ...... 37

Work–life balance ...... 58

Z

Zero or low emissions vehicles

customs and excise duty (Vic) ...... 320–323

electric car discount ...... 36
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