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Tax News – at a glance

by TaxCounsel Pty Ltd

March – what happened in tax?

The following points highlight important federal tax developments that occurred during March 2025. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 393 (at the item number indicated).

Division 7A: loan repayments

The Commissioner has released a draft determination in relation to the operation of s 109R of the Income Tax Assessment Act 1936 (Cth) (ITAA36) which operates to disregard certain payments which might otherwise be taken into account when determining whether a loan has been repaid in whole or in part, or a minimum yearly repayment has been made for the purposes of Div 7A ITAA36 (TD 2025/D2). See item 1.

GST compliance

The ATO has announced that, from 1 April 2025, around 3,500 small businesses with a history of non-payment, late or non-lodgment, or incorrect reporting will be moved from quarterly to monthly GST reporting to improve their compliance. See item 2.

Part IVA: early stage innovation company investment arrangements

The Commissioner has released a draft determination in relation to the application of the general anti-avoidance provisions (Pt IVA ITAA36) to certain early stage innovation company investment arrangements (TD 2025/D1). See item 3.

Managed investment trust restructures

The Commissioner has released a taxpayer alert in relation to arrangements that inappropriately seek to take advantage of the managed investment trust withholding regime through the restructure of inward investment structures (TA 2025/1). See item 4.

Genuine redundancy

The Federal Court (McEvoy J) has held that a payment made by an employer to a part-time employee who had chosen not to accept a change in position which would have resulted in a reduction in hours worked and in the hourly payment rate was a genuine redundancy payment and not an eligible termination payment (Baya Casal v DCT [2025] FCA 87). See item 5.

Rectification: trustee resolution

The ACT Supreme Court (McWilliam J) has recently made an order that rectified an income distribution resolution of a corporate trustee of a discretionary trust to correct the name of a beneficiary in the resolution (Doma ACT Pty Ltd v LN Sydney Pty Ltd [2024] ACTSC 270). See item 6.

Residence: decision on remittal

In a case that was remitted to the Administrative Appeals Tribunal (now the Administrative Review Tribunal (ART)) by the Federal Court for rehearing, the ART has held that an individual taxpayer was not a resident of Australia according to ordinary concepts but was a resident under the domicile test (an individual whose domicile is in Australia, unless the Commissioner is satisfied that the person’s permanent place of abode is outside Australia) (Quy and FCT [2025] ARTA 174). See item 7.

Held ready for use?

The ART has rejected a claim by a taxpayer, a primary producer, that his interests in two parcels of rural land which he had inherited were active assets for the purposes of the CGT small business reliefs (VSVS and FCT [2024] ARTA 249). See item 8.

Director identification number

The Commissioner has released a practice statement that sets out a person’s director identification number (director ID) obligations and the time by which a person must have a director ID, and provides information about extensions of time to apply for a director ID (PS LA 2025/1).

Unpaid present entitlements and Div 7A

As noted in the March issue of the journal, the Full Federal Court has handed down a unanimous decision which effectively overturns the premise on which the Commissioner has relied to support his views in relation to the treatment of unpaid present entitlements under Div 7A. The Full Court’s decision (FCT v Bendel [2025] FCAFC 15) is considered in the Tax Tips column in this issue of the journal (at p 398).


President’s Report

by Tim Sandow, CTA
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Unpacking the Federal Budget 2025–26

President Tim Sandow writes on the March Federal Budget and making change in the profession.

Another Federal Budget is done and dusted and, as always, the team has produced a high-quality analysis of the Budget which you will have found waiting for you in your inbox on 26 March. I trust this analysis is helpful in your practice.

Regardless of the topics to discuss, it’s always a pleasure to sit on the panel of Institute webinars. Discussing tax with colleagues is its own unique sort of fun, and bringing all of our members along with us only adds to the sense of a worthwhile and engaging dialogue. I hope this discussion was also a valuable use of your time.

Making change

Though there were some announced tax measures, March’s Federal Budget announcement had little in the way of substantive reform. However, despite this lack of meaningful tax reform and little in the way of increased certainty on the long list of announced but unenacted measures in this Budget, I remain confident that both are possible.

Change is so often driven by those at the grassroots level — the boots on the ground. The tax profession is vocal and active in shaping the tax system. The process of feedback, discussion and consultation within our industry is well-worn and vitally important.

The tax system is so complex that change through these channels — consultation in good faith, consistent and clear discussion on matters of importance — may be the better way forward. This discussion can allow cool heads to prevail, allow solutions and options to be interrogated thoroughly and, ideally, lead to well-thought-out change with fair, sustainable outcomes.

The Tax Institute has positioned itself at the centre of such conversations, representing our members’ voices. And we have had success in seeing real change and real impact on behalf of our members.

The Bendel decision

The Full Federal Court’s decision in FCT v Bendel,1 in favour of Mr Bendel, is a significant development that I know we are all watching closely. I was impressed and proud of how quickly our community was able to come together to analyse this outcome and provide fellow members with insight into the topic.

Our Tax Policy & Advocacy team do an admirable job in supplying tax technical updates for our members, but the members themselves also often step up, especially in circumstances like these, to present their knowledge to each other. It’s a wonderful sense of camaraderie and one I’m proud to be part of.

The Bendel case is also an example of change being driven by those working within the tax system. Only by challenging ideas can we grow.

Looking ahead to the end of financial year, to an election, and no doubt to more change in tax law and policy, stay connected and don’t hesitate to contact your Institute representative if you have ideas to share.

Reference

1 [2025] FCAFC 15.


CEO’s Report

by Scott Treatt, CTA
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Building our community knowledge

CEO Scott Treatt reflects on the value of shared knowledge and experience in tax.

Over the course of my career, I have found that one of the most rewarding parts of being a tax professional is when our community comes together to achieve wonderful things. When we connect as a community, we share ideas freely, we support each other to grow, and we can generate solutions to real-world problems facing our industry.

Not one person knows all there is to know, irrespective of how many years they have in the industry or their experience. As a community, our collective knowledge helps to shape not only our career, but also our tax system.

I am immensely proud of the Institute’s history as the place where the tax profession meets, where this kind of connection in facilitated. Recently, we have been supporting our community by building knowledge on some key topics.

The Bendel decision

Coming together as a community allows for sharing of knowledge when faced with unpredictability or changes in the industry. Recently, the decision in FCT v Bendel,1 which found in favour of Mr Bendel, provided an excellent example of this.

Bendel is a landmark case for tax practitioners, taxpayers and the tax system. Though the extent of the implications of this decision are yet to be seen, our community has had access to leading analysis in the form of articles, a TaxVibe podcast episode and a free webinar, unpacking the case, its history and its possible impact. I hope you have found these resources helpful.

Federal Budget 2025–26

As you know, at the end of March, the government announced its Federal Budget for 2025–26. You will have received our Federal Budget Report in your inboxes early on the morning of 26 March, and I hope you joined us for the follow-up webinar that day. If you missed either one, you can access them on our website. Thank you to President Tim Sandow, CTA, BDO, Jonathon Ortner, FTI, Arnold Bloch Liebler, Julie Abdalla, FTI, and Robyn Jacobson, CTA who joined me on the panel.

Each year, our coverage of the Federal Budget showcases the best of our team at The Tax Institute. Our Tax Policy & Advocacy team members work tirelessly to compile relevant and important insights into the announced measures, ready for you to read the next morning. Members of other teams support to ensure that the final product is professionally and promptly delivered.

I am very proud of the team, and the effort put in reflects the genuine desire to do well by our members. Our member community is thriving and proactive. That we can support such passion and skill with our work is a constant source of motivation.

I hope the Federal Budget analysis was helpful for you, and please keep an eye out for further resources on announced measures.

A successful start for our 2025 CPD calendar

I’m also pleased to report that our calendar of CPD events has gotten off to a roaring start this year. Events such as the VIC Tax Forum, WA Tax Forum, Private Business Tax Retreat and Financial Services Taxation Conference have already taken place, and were wonderful examples of our community coming together to share ideas and knowledge.

This success is in large part thanks to our incredible community of volunteers. This includes the organising committees of all of our events who put countless hours of thought, expertise and passion into developing programs that serve the needs of tax practitioners in practical and relevant ways. It also includes our fantastic network of speakers who give generously of their time and expertise to share their knowledge with attendees at the events. It is also thanks to the delegates who attend and bring such energy and enthusiasm into the room.

Our CPD events are real, live examples of the power of a “by members, for members” community. If you ever need proof of the incredible things our membership is capable of when they band together, you need only come along to one of our events to witness it first hand.

So, thank you very much to those who have made these events what they are. I look forward to future events, and hope to see you all there.

Reference

1 [2025] FCAFC 15.


Head of Tax & Legal’s Report

by Julie Abdalla, FTI
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Federal Budget 2025–26

We consider the Federal Budget 2025–26 and its implications for the future of holistic tax reform.

The Federal Budget 2025–26 (Budget) was delivered by the Treasurer, the Hon. Dr Jim Chalmers MP, on 25 March 2025. The Budget sets out the government’s priorities and where public resources are expected to be allocated for the year ahead, as well as the expected deficits over the forward estimates (2025–26 to 2028–29). The timing of this Budget is particularly interesting, being handed down just weeks ahead of the Federal election, which will be held in May. While there were no significant surprises, the process of understanding the announced measures in greater detail begins.

The Budget unveiled an expected deficit for 2025–26 of more than $42 billion and gross debt of more than $1 trillion, with deficits forecast throughout the forward estimates. The Budget aims to deliver relief from continuing cost-of-living pressures, and support for Australians, with a focus on strengthening Medicare, building more homes and investing in education.

Responsibly funding these measures is crucial and the state of the tax system has a direct influence on the ability to do so. However, holistic tax reform, or even addressing the long list of announced but unenacted measures (ABUMs), appear not to have been priorities of this Budget.

Announced measures

In his Budget speech, the Treasurer flagged the following five key priorities:

1. supporting the recovery and rebuilding from Tropical Cyclone Alfred in Queensland and New South Wales;

2. helping with the cost of living, finishing the fight against inflation, and rebuilding living standards;

3. strengthening Medicare and funding more urgent care clinics;

4. investing in every stage of education; and

5. making the Australian economy more competitive, dynamic and productive as the foundation for a new generation of prosperity.

While the Treasurer considers the Budget to be guided by three principles, namely, relief, repair, and reform, this reform does not pertain to tax reform.

The following key tax measures were announced in the Budget:

• enhancing tax practitioner regulation and compliance: proposed to strengthen the sanctions available to the Tax Practitioners Board (TPB), modernise the registration framework for tax practitioners, and provide funding to the TPB to undertake additional compliance targeting high-risk practitioners over four years from 1 July 2025;

• further tax cuts for Australian taxpayers: proposed that tax cuts will be implemented that reduce the 16% tax rate to 15% from 1 July 2026, and from 15% to 14% from 1 July 2027;

• increasing the Medicare levy on low-income thresholds: proposed that, from 1 July 2024, low-income individuals will continue to be exempt from paying the Medicare levy, or pay a reduced levy rate, as is the case each year;

• energy bill relief fund extension: proposed that, from 1 July 2025 until 31 December 2025, eligible households and small businesses will receive further energy bill rebates of $75 per quarter, totalling $150;

• small business instant asset write off (IAWO): the government reconfirmed its commitment to deliver the previously announced measure to temporarily extend by 12 months to 30 June 2025 the $20,000 IAWO threshold;

• amendments for managed investment trusts: proposed that the tax laws be amended to provide clarity on arrangements for managed investment trusts to complement the ATO’s TA 2025/1 Managed investment trusts: restructures to access the managed investment trust withholding regime. The government also proposed to defer the start date of extending the clean building managed investment trust withholding tax concession from its original start date of 1 July 2025 to the first 1 January, 1 April, 1 July or 1 October after the day the enabling legislation receives royal assent;

• strengthening foreign resident capital gains tax regime: proposed that the start date for strengthening the foreign resident capital gains tax regime be deferred from 1 July 2025 to the later of 1 October 2025 or the first 1 January, 1 April, 1 July or 1 October after the enabling legislation receives royal assent;

• restricting foreign ownership of housing: proposed foreign investment in housing in Australia be restricted so that Australians can buy homes by:

• banning foreign persons (including temporary residents and foreign-owned companies) from purchasing established dwellings for two years from 1 April 2025, unless an exception applies;

• providing the ATO with $5.7 million over four years from 2025–26 to enforce the ban; and

• providing the ATO and Treasury with $8.9 million over four years from 2025–26, and $1.9 million per year ongoing from 2029–30, to implement an audit program and enhance their compliance approach to target land banking by foreign investors;

• strengthening tax integrity through funding: proposed that $999 million be provided over four years to the ATO and Treasury to extend and expand tax compliance activities to strengthen the fairness and sustainability of Australia’s tax system; and

• supporting the hospitality sector and alcohol producers: proposed that support for hospitality venues, brewers, distillers and wine producers be increased by pausing indexation, and increasing the excise remission cap under the remission scheme for eligible brewers and distillers, and the wine equalisation tax rebate cap for wine producers.

Specific measures we hoped to see addressed

The Tax Institute has long advocated for holistic tax reform, including in our 2021 landmark report, Case for Change, which opened the conversation around the need and options for reforming our tax system. Disappointingly, the government has made no commitment to undertaking this much-needed reform.

Important measures from previous Budgets remain unenacted, some after many years. These include the pending residency reforms for individuals, corporate tax entities, self-managed superannuation funds, trusts and corporate limited partnerships, as well as the need for public consultation before progressing the long-awaited reforms to Div 7A of the Income Tax Assessment Act 1936 (Cth).

Going forward, we hope to see the following measures be enacted by the government post-election:

• the simplification and standardisation of superannuation caps, thresholds and concessions and the removal of proportionate indexation of the transfer balance cap;

• a permanent instant asset write-off relief for small to medium businesses instead of annual temporary changes; and

• longer term, a post-implementation review of the recent and proposed changes to the Tax Agent Services Act 2009 (Cth) as part of the government’s response to the 2019 Review of the Tax Practitioners Board and professional misconduct.

We would also expect, in due course, to see a legislative response to the uncertainty surrounding the tax treatment of unpaid present entitlements. On 18 March 2025, the Commissioner lodged an application with the High Court of Australia for special leave to appeal the Full Federal Court’s (FCAFC) decision in FCT v Bendel.1 Should the High Court deny the Commissioner’s application for special leave, the FCAFC’s decision will be deemed final and not subject to further appeal. Conversely, if the High Court grants the special leave application, we will all need to wait for the High Court’s ruling, which will be conclusive of the High Court’s decision on this matter. This could take some time.

Finally, clarity and certainty on the following additional key ABUMs would assist taxpayers in planning their tax affairs:

• new Div 296 of the Income Tax Assessment Act 1997 (Cth) (a 15% additional tax on the proportionate earnings on superannuation balances above $3 million), which is proposed to apply from 1 July 2025 — this measure requires further consultation due to its flawed design. In particular, this new tax is concerning as it proposes to tax unrealised gains, which sets a dangerous precedent. The Superannuation (Better Targeted Superannuation Concessions) Imposition Bill 2023 containing this measure is (at the time of writing) before the parliament;

• the Mid-Year Economic and Fiscal Outlook 2023–24 contained a proposed measure that would deny a deduction for the general interest charge and shortfall interest charge, which would apply to interest charges incurred in income years starting on or after 1 July 2025. This measure is contained in the Treasury Laws Amendment (Tax Incentives and Integrity) Bill 2024 and is (at the time of writing) before the parliament; and

• the subordinate legislation (Taxation (Multinational — Global and Domestic Minimum Tax) Rules 2024) (the Rules) on the Pillar Two rules includes the detailed calculations required to arrive at a liability to top-up tax. The Pillar Two rules are proposed to apply retrospectively from 1 January 2024. The Treasury consulted on the Rules in March 2024 and the following related Bills that establish the framework of the Pillar Two rules were enacted on 10 December 2024:

• Taxation (Multinational — Global and Domestic Minimum Tax) Imposition Bill 2024;

• Taxation (Multinational — Global and Domestic Minimum Tax) Bill 2024; and

• Treasury Laws Amendment (Multinational — Global and Domestic Minimum Tax) (Consequential) Bill 2024.

Conclusion

Australia needs a tax system that is simple, efficient and fair, and which is capable of generating a sustainable revenue stream to address the evolving needs of individuals, businesses and the community. Our overarching recommendation is for the government to initiate the process of committing to holistic tax reform of our tax and superannuation systems.

The Tax Institute’s Tax Policy and Advocacy team is preparing an Incoming Government Brief, which outlines our views on many ABUMs and the key areas where tax reform is urgently needed. We welcome your feedback on the priorities for the new government. The Brief will be delivered to the federal government after the election.

Reference
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Tax News – the details

by TaxCounsel Pty Ltd

March – what happened in tax?

The following points highlight important federal tax developments that occurred during March 2025.

The Commissioner’s perspective

1. Division 7A: loan repayments

The Commissioner has released a draft determination in relation to the operation of s 109R of the Income Tax Assessment Act 1936 (Cth) (ITAA36) which operates to disregard certain payments which might otherwise be taken into account when determining whether a loan has been repaid in whole or in part, or a minimum yearly repayment has been made for the purposes of Div 7A ITAA36 (TD 2025/D2).

Section 109R prevents some loan repayments from being taken into account when working out the amount of a loan that has been repaid for the purposes of s 109D ITAA36, or whether the minimum yearly repayment required to be made for an amalgamated loan for an income year under s 109E(5) ITAA36 has been made.

Section 109R states that payments are not taken into account where a reasonable person would conclude that the entity intended to borrow, or borrowed, a similar or larger amount from the private company in order to make the payment.

Section 109T ITAA36 extends the operation of Div 7A to loans (and payments) that are made indirectly, through interposed entities. Loans that are made from a private company, through interposed entities, to the target entity (notional loans) under certain circumstances may result in assessable dividends under s 109D because of s 109W ITAA36.

TD 2025/D2 expresses the view that s 109R can apply to disregard:

• an actual loan repayment, where the repaying entity is taken to have obtained a loan from the private company as a result of the interposed entity rules in ss 109T and 109W; and

• a notional loan repayment otherwise taken to have been made under s 109W(3).

Alternatively, the ATO may also consider the application of Pt IVA ITAA36 to arrangements whereby loans from a private company are refinanced for the purposes of obtaining a tax benefit.

2. GST compliance

The ATO has announced that, from 1 April 2025, around 3,500 small businesses with a history of non-payment, late or non-lodgment, or incorrect reporting will be moved from quarterly to monthly GST reporting to improve their compliance.

Moving to a monthly reporting and payment cycle can help small businesses to keep on top of their obligations and remain viable. Small businesses that report monthly will be better able to address their past unmet tax obligations in a structured way, rather than falling further behind.

The ATO will contact small businesses and their tax professionals when their GST reporting cycle is changed from quarterly to monthly.

The move is designed to improve compliance with GST obligations and build good business habits. Changes to reporting cycles will remain in place for a minimum of 12 months as part of the ATO’s “Getting it right” campaign.

3. Part IVA: early stage innovation company investment arrangements

The Commissioner has released a draft determination in relation to the application of the general anti-avoidance provisions (Pt IVA ITAA36) to certain early stage innovation company investment arrangements (TD 2025/D1).

TA 2024/1 (Early stage investor tax offset claimed using circular financing arrangements), which was released on 10 December 2024, described and set out concerns of the ATO with arrangements which appear designed to artificially meet the conditions for claiming the maximum tax offset, allowing individuals to benefit with minimal (if any) risk on their investment. Entities promote, orchestrate and finance these schemes primarily for the individuals to obtain the tax offset, with the refunded offset shared with those entities.

The arrangements typically display all or most of the following features:

• the individual (investor) becomes or is made aware of an opportunity to invest in a start-up company;

• the company is held out to qualify as an early stage innovation company under s 360-40 of the Income Tax Assessment Act 1997 (Cth) (ITAA97);

• a financing arrangement is offered to fund the individual’s share subscription amount, less any nominal deposit required. This enables the individual to acquire shares, typically up to an amount that qualifies for the maximum tax offset;

• the company places the subscription amount back on deposit with the financier who controls the use of the subscription moneys by the company. This includes limiting that amount which the company can directly apply to further its stated innovation and commercialisation activities;

• the individual claims the early stage tax offset under Subdiv 360-A ITAA97 (the tax offset) in their tax return and receives a refund. This refund is typically available as the tax offset reduces the individual’s tax liability on their salary and wage income, enabling a refund of pay as you go withholding or other credits;

• the tax offset refund is used to partially repay the finance; and

• the remainder of the financing is repaid by the individual within a short period out of subscription moneys returned to the individual by the company. This returned amount is typically by way of selective share buy-back (or other disposal) of some or all of the individual’s share.

In substance:

• the individual has paid no amount for any residual shareholding that they might continue to have in the company; and

• the refunded tax offset is shared between the individual, the company and the entities facilitating and financing the individual’s share subscription.

For sophisticated investors, the terms of the arrangement typically allow for an extended period. This extension provides a greater benefit by enabling a longer duration for the investor to claim tax deductions for interest expenses under their borrowing.

While the application of Pt IVA ITAA36 to any particular arrangement depends on a careful weighing of all of the relevant circumstances, Pt IVA is likely to apply to arrangements similar to that described above.

If Pt IVA applies to an arrangement, it follows that the qualification in para (e) of the table in item 1 of s 170(1) ITAA36 will usually apply to disqualify an individual from the two-year period of review limitation.

4. Managed investment trust restructures

The Commissioner has released a taxpayer alert in relation to arrangements that inappropriately seek to take advantage of the managed investment trust (MIT) withholding regime through the restructure of inward investment structures (TA 2025/1).

The MIT withholding regime was implemented to provide concessional taxation to Australian collective investment vehicles that predominantly undertake passive investment. The ATO is concerned with arrangements that restructure an existing trust or other inward investment structure to inappropriately access the MIT withholding regime (including deemed CGT treatment), including where that restructure is connected with the disposal of trust property or assets held by entities controlled by the trust.

The arrangements relevant to TA 2025/1 generally display the following features:

• an Australian entity holds passive assets but does not meet the requirements to access the MIT withholding tax regime, for example, because:

• it is not a trust (for example, it is a company that is not a corporate collective investment vehicle);

• it is a unit trust directly owned by a single unitholder (and therefore does not meet the requirements of being a managed investment scheme (MIS)); or

• the management of the trust does not satisfy the requirements in s 275-35 ITAA97;

• restructure steps are undertaken to seek to satisfy the requirements to access the MIT withholding tax regime, for example, by:

• unnecessarily restructuring the ownership of the entity or underlying assets so that:

• the inward investment structure includes an Australian unit trust;

• that unit trust is wholly directly owned by two or more unitholders, who are not all MITs, to meet the pooled investment requirements to be an MIS, and

• it is wholly indirectly owned by a single foreign entity covered by s 275-20(4) ITAA97; or

• changing arrangements such that the management of the trust is provided by an entity which meets the licencing requirements in s 275-35 ITAA97; and

• the restructure steps are done for the purpose of accessing the MIT withholding regime.

The ATO’s concerns are that these arrangements may present a risk that either:

• the Australian trust does not satisfy the substantive requirement to be an MIT eligible to access the MIT withholding regime (for example, a unit trust will not qualify as an MIS as defined in s 9 of the Corporations Act 2001 (Cth) where the unitholders in the trust are all companies within the same corporate group and the promoter of the trust is also a member of that corporate group; or

• Pt IVA ITAA36 applies where there is no commercial rationale for the steps taken to qualify that trust as a withholding MIT. The tax benefits that the ATO is concerned about are the non-inclusion of income (including capital gains) in assessable income where the MIT withholding regime treats that income as non-assessable, non-exempt income.

These arrangements may be accompanied by other features such as the use of multiple CGT roll-overs or the introduction of related-party debt into Australia, which increase risks relating to the operation of various provisions, including but not limited to Pt IVA.

Recent case decisions

5. Genuine redundancy

The Federal Court (McEvoy J) has held that a payment made by an employer to a part-time employee who had chosen not to accept a change in position which would have resulted in a reduction in hours worked and in the hourly payment rate was a genuine redundancy payment and not an eligible termination payment (Baya Casal v DCT1).

On or around 9 December 2021, the taxpayer received a payment of $15,326 from her employer, the Ivanhoe Grammar School, on termination of her employment as an early learning centre assistant. This followed a restructure of the school’s Early Learning Centre (ELC), and advice from the school that the taxpayer would be eligible to move to a new role as a redeployment or that she could take a redundancy. The proposed redeployment would have involved a decrease in the taxpayer’s existing part time hours (34.56 hours per week) to a maximum of 28.5 hours per week, a change in working days, and a reduction in remuneration. The taxpayer chose not to accept the new role and her position was terminated.

When making the payment to the taxpayer, the school treated the payment as an employment termination payment (ETP) within the meaning of s 82-130 ITAA97, rather than as a genuine redundancy payment within the meaning of s 83-175 ITAA97. ETPs and genuine redundancy payments are taxed in a different manner, ETPs having a less beneficial tax treatment.

Shortly after receiving the payment, the taxpayer applied to the Commissioner for a private ruling on the nature of the payment. The Commissioner ruled that the payment was an ETP and disallowed an objection by the taxpayer against the ruling. The taxpayer then appealed to the Federal Court against the Commissioner’s objection decision.

In allowing the taxpayer’s appeal, McEvoy J said that, as a matter of principle, even if there were not authority for the proposition that material alterations to days and hours of work amounts to a redundancy, that proposition must be correct. The question posed by s 83-175 was whether the employee’s position is genuinely redundant. His Honour accepted that different hours on changed days meant (subject to the question of materiality) that a position is different. In this sense, it was obviously the case that a part-time position is different from a full-time position, a weekend position is different from a weekday position, and a position with overnight 10 hour shifts on Saturday and Sunday is different from one with four five-hour shifts starting 9:00 am Monday–Friday (even if the total hours were to be the same).

His Honour also accepted that if an employee’s remuneration is materially reduced, that employee is no longer working the same position as the employee was formerly. It was axiomatic that remuneration is one of the few essential elements of an employment contract and, in this sense, it cannot be the case that, if an employee’s working hours are reduced, say by half, and remuneration is correspondingly halved, the employee is nevertheless in the same “position”.

The Commissioner submitted that as long as the employee was performing the same tasks — even if on different days, at different times, for fewer hours, and for less pay — the “position” was the same. In rejecting this submission, McEvoy J accepted that such a submission was inconsistent with authority and was an inapt approach to the words “functions, duties, and responsibilities”, even assuming that they were a substitute for the statutory language of “position”. The concepts of “duties” and “responsibilities” are wide enough to incorporate days and hours of work.

It followed that the reduction in hours which had occurred meant that the taxpayer’s position had become genuinely redundant. Although the Commissioner contended that, for the most part, the taxpayer’s reliance on cases involving the Fair Work legislation was misplaced, McEvoy J said that he did not accept the submission.

6. Rectification: trustee resolution

The ACT Supreme Court (McWilliam J) has recently made an order that rectified an income distribution resolution of a corporate trustee of a discretionary trust to correct the name of a beneficiary in the resolution (Doma ACT Pty Ltd v LN Sydney Pty Ltd2).

Doma ACT Pty Ltd (Doma ACT) was the corporate trustee for the Doma Finance Trust (the Finance Trust). It was part of a corporate group of over 120 entities, collectively described as the Doma Group. The Doma Group also included the first defendant, LN Sydney Pty Ltd (LN Sydney), and the second defendant, Little National Sydney Pty Ltd (Little National Sydney).

The instrument in respect of which rectification was sought was a company resolution of Doma ACT made on 30 June 2022 by the two directors of Doma ACT (the resolution). The resolution effected a distribution of ordinary income in the sum of $10m to LN Sydney, itself a trustee for the LN Sydney Discretionary Trust, which owned the building and assets comprising the Little National Hotel Sydney.

This was a mistake. What was intended was that the distribution of $10m be made to Little National Sydney, which was the company that managed the Little National Hotel Sydney. McWilliam J said that the mistake appeared to have arisen initially because of data entry limitations in computer technology, which confined the number of characters for company names. The shortened names of the companies were then also referred to in shorthand by Doma ACT’s financial advisers and accountants. Emails were sent to others who were responsible for drafting the resolutions. They were not privy to the accounting software abbreviations, nor were they required to be across the detail of the underlying accounts. Due to the similarity of the names of the two defendants, they understood the reference to be to the discretionary trust and inserted LN Sydney on the resolution.

Each of the defendants in the rectification proceedings was an eligible beneficiary of the Finance Trust and the relief sought in the proceedings would not result in the transfer of any money between those defendants. That was because, notwithstanding that the words of the resolution referred to LN Sydney, the distribution was in fact made to Little National Sydney in accordance with a detailed spreadsheet that the directors of Doma ACT said reflected their intention at the time the resolution was made (and the understanding of their accountants and lawyers). In short, the income distribution was made to the intended entity (Little National Sydney), but the paperwork giving legal effect to that distribution did not record what occurred.

In all of the circumstances, McWilliam J was satisfied that the words “LN Sydney” in the resolution was a mistake that the court could and should rectify in the manner sought by the plaintiff, namely, by substituting for “LN Sydney” the different words “Little National Sydney Pty Ltd”.

Her Honour said that, while equitable relief was discretionary, having established the basis for rectification and that the resolution was capable of rectification, there was no reason why the remedy should be withheld.

7. Residence: decision on remittal

In a case that was remitted to the Administrative Appeals Tribunal (now the Administrative Review Tribunal (ART)) by the Federal Court for rehearing, the ART has held that an individual taxpayer was not a resident of Australia according to ordinary concepts but was a resident under the domicile test (an individual whose domicile is in Australia, unless the Commissioner is satisfied that the person’s permanent place of abode is outside Australia) (Quy and FCT3).

In the first tribunal decision, the Administrative Appeals Tribunal held that the taxpayer was a resident for income tax purposes for the income years in question according to ordinary concepts and also was a resident under the domicile test (Quy and FCT4). On the taxpayer’s appeal to the Federal Court, Logan J allowed the appeal, both as to the domicile test as well as the ordinary resident test, and considered that the matter should be remitted to the tribunal for determination according to law (Quy v FCT (No. 3)5).

On the remittal, in relation to the domicile test, the ART said that the question of whether a person has a permanent place of abode outside Australia goes beyond whether they can demonstrate that they were living, working and socialising in another place, even for an extended period of time. They must demonstrate that they have abandoned their residence in Australia, and established a place where they are residing permanently (rather than on a temporary basis, even if not indefinitely). Having regard to all of the facts, the tribunal could not be satisfied that the taxpayer had a “permanent place of abode” outside Australia in any of the relevant income years.

Each case must turn on its own facts and circumstances, and matters which carry significant weight towards a particular conclusion in one case may not do so where there are countervailing factors. Both the Commissioner and the taxpayer referred to aspects of the decisions of the Federal Court and, on appeal, the Full Federal Court in the Harding case6 in support of their respective submissions, and there was some similarity between the circumstances of Mr Harding and those of the taxpayer.

The ART said that the conclusion reached by the tribunal in the present proceedings differed to the outcome in the Harding case. As a general observation, the Federal Court’s description of Mr Harding’s circumstances indicated a strong commitment on his part to settling in Bahrain permanently for the lifestyle offered in the Middle East, as well as for professional reasons, and this was regardless of personal or family connections in Australia. There was an “unchallenged finding of fact” relating to Mr Harding’s intention when leaving Australia. That was not the case with the taxpayer in the present proceedings who had moved to various locations, within and outside Australia, following different work assignments with his long-term employer.

8. Held ready for use?

The ART has rejected a claim by a taxpayer, a primary producer, that his interests in two parcels of rural land which he had inherited were active assets for the purposes of the CGT small business reliefs (VSVS and FCT7).

The taxpayer was a third-generation primary producer who, with his wife, ran a beef cattle business in partnership. The properties on which the taxpayer ran beef cattle were adjacent to the dairy farm that his parents owned and he grew up on.

In 2007, following his father’s death, the taxpayer acquired legal tenant in common interests in the two properties on which the dairy farm was operated — a 12.5% interest in a property known Lindum Vale and a 6.25% interest in a property known as Ridley View (the properties). In the course of divesting those interests in 2016, the taxpayer made a capital gain which was included in his 2016 assessment. The taxpayer objected to the assessment on the basis that the CGT small business reliefs applied. The Commissioner disallowed the objection and the taxpayer applied to the Administrative Appeals Tribunal (now the Administrative Review Tribunal) for the review of the Commissioner’s objection decision. The Commissioner accepted that the disposal of the interests met all of the requirements necessary to attract the CGT small business reliefs, except for the active asset test.

Both parties accepted that the assets in question were not “used” in the applicant’s beef cattle business at any time. However, the taxpayer contended that, at least from 1 January 2011, he had held the assets “ready for use” in the carrying on of his beef cattle business. This contention was advanced on the basis that the taxpayer wanted to make use of the assets in his cattle business, and the nature of the asset was such that it could have been used in the business but the hostility of his brother Harold prevented him from using the asset in the way that he wanted to. Consequently, he held the asset with the intention of using it in his business but, due to a contingency beyond his control, he was unable to.

The ART said that what was less clear was at what point a passive asset transforms into an asset held ready for use in a business. For example, if a rental property is transformed into a guest house, it will make the transition from a passive asset to an active asset at some point. But whether that occurs at the point at which rental incomes ceases, renovations begin, renovations are completed or guests are booked is a more difficult question. The ART said that in its assessment “held ready for use” carried with it an implication of imminence.

In the Macquarie Dictionary, the first definition of “ready” is “completely prepared or in due condition for immediate action or use”. The ART was satisfied that it was in this sense that the word “ready” was used in the phrase “held ready for use.” Applying the phrase with this meaning of “ready” in mind to the guest house example, until renovations were completed, it could not be said that the asset was held ready for use in carrying on the business. More clearly, if the house was being used to generate passive income, then, regardless of the owner’s ultimate intention, it would not be being held ready for use at that point in time.

The ART went on to say that the hallmarks of assets held ready for use include that they are suitable for use in the business in their current form when some contingency that prevents or discourages their deployment in the business passes. An asset is not “held ready for use” when it is effectively a passive asset, even if it is generating cash flow or other financial resources that are used in the business carried on by the taxpayer.

Consequently, if the deployment of the asset is not imminent because it is being put to some other non-active asset type use, it is not an asset held ready for use. When determining whether an asset is an active asset, it is necessary to consider to what other uses the asset was put at various times, and to determine whether, for more than half the period of ownership, the asset was held ready for use and not deployed as a passive asset in some way.
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Tax Tips

by TaxCounsel Pty Ltd

UPEs: Div 7A implications

The Full Federal Court has unanimously quashed the Commissioner’s longstanding view as to the way in which a private company’s unpaid present entitlement is treated under Div 7A.

Background

In an important decision handed down on 19 February 2025,1 the Full Federal Court (Logan, Hespe and Neskovcin JJ) unanimously rejected the Commissioner’s long-held view that an unpaid present entitlement (UPE) of a private company to income of a discretionary trust can (for the purposes of Div 7A of the Income Tax Assessment Act 1936 (Cth) (ITAA36)) give rise to a loan by the private company to the trustee of the discretionary trust.

The Full Federal Court considered that a “loan” for the purpose of s 109D(3) ITAA36 requires a transaction which creates an obligation to repay an amount or which, in substance, effects an obligation to repay. The creation of an obligation to pay an amount is not sufficient.

The decision of the Full Federal Court dismissed an appeal by the Commissioner from a decision of the AAT.2

This article outlines the Full Federal Court’s decision and considers several practical implications that potentially arise.

As pointed out in the postscript at the end of this article, the Commissioner is applying to the High Court for special leave to appeal from the decision of the Full Federal Court.

The decision of the Full Federal Court is considered in A Matter of Trusts in this issue of the journal (at p 434).

The facts

Gleewin Pty Ltd (Gleewin) was the trustee of a discretionary trust known as the Steven Bendel 2005 Discretionary Trust (the 2005 Trust). Gleewin Investments Pty Ltd (Gleewin Investments) and Mr Bendel were discretionary beneficiaries of the 2005 Trust. Mr Bendel, at all relevant times, was the sole director, secretary and beneficial owner of shares in both Gleewin and Gleewin Investments. As such, Mr Bendel was the controller of both Gleewin and Gleewin Investments.

The relevant terms of the trust deed for the 2005 Trust were as follows:

• at any time prior to the expiration of an accounting period, Gleewin could determine “to pay, apply or set aside” all or any part of the net income of the trust for any one or more “general beneficiaries”;

• a determination to apply or set aside an amount for the benefit of a beneficiary was irrevocable and could be “effectually made and satisfied” by a resolution of the trustee that a sum or portion of the net income of the trust be “allocated to that beneficiary or otherwise dealt with for the benefit of that beneficiary or by placing such amount to the credit of such beneficiary in the books of account of the Trust”; and

• an amount set aside for a beneficiary ceased to form part of the trust fund of the 2005 Trust and was to be “held by the Trustee on a separate trust” for that beneficiary absolutely, with the trustee having power to invest or apply or deal with that fund “pending payment over” to the beneficiary.

In each of the years ended 30 June 2013 to 30 June 2017, the director of Gleewin as trustee of the 2005 Trust passed a resolution that resulted in beneficiaries of the 2005 Trust becoming presently entitled to the income of the 2005 Trust. In the years ended 30 June 2014 to 30 June 2017,3 the resolutions were in the following form (the trustee resolutions):

“Distribution of Income: RESOLVED THAT, in exercise of the power of the Trust Deed and every other power enabling in that behalf, the following classes or categories of income of the Trust for the year ending 30 June 201X are hereby set aside for the benefit of the following beneficiaries, and in the following amounts and/or proportions, as set out in the table below:”

It was Gleewin Investments’ entitlements to the 2005 Trust income for the years ended 30 June 2013 to 30 June 2016 that were the source of the disputed deemed Div 7A dividends.

The financial statements for the 2005 Trust disclosed the following in the balance sheet:

“‘Beneficiaries [sic] Current Account Gleewin Investments Pty Ltd’, which appeared as a standalone account and the balance of which was included in the Total Liabilities disclosed in the 2005 Trust balance sheet.”

Gleewin Investments’ financial statements disclosed, as a current asset in the balance sheet, the cumulative total amount of its unpaid entitlements from the 2005 Trust.

The AAT found, and it was accepted on appeal, that Gleewin Investments did not recognise any separation of assets in its accounts, or anywhere else, reflecting or commensurate with the amounts of net income which Gleewin had resolved to set aside for the beneficiaries.

The Commissioner’s assessments

The Commissioner assessed Gleewin Investments (for the income years ended 30 June 2014 to 30 June 2017) on the basis that Div 7A applied in the way set out in TR 2010/3 (see now TD 2022/11). More particularly, the Commissioner issued amended assessments on the basis that:

• Gleewin Investments had UPEs to prior year trust income and these prior year UPEs comprised loans within the meaning of s 109D(3) made by Gleewin Investments in the current year to Gleewin;

• those loans were taken to be dividends paid by Gleewin Investments to Gleewin by virtue of s 109D(1) in the income year following the year for which the present entitlement was created;

• those dividends were taken to be paid out of Gleewin Investments’ profits by operation of s 109Z ITAA36 to the extent to which Gleewin Investments had a distributable surplus;

• the dividends taken to be paid by Gleewin Investments out of profits were assessable income by operation of s 44(1) ITAA36 and included in Gleewin’s net income, as that term is defined in s 95 ITAA36, in the income year in which the dividend was taken to be paid; and

• the beneficiaries who were entitled to Gleewin’s income for the current income year were liable to be assessed under s 97 ITAA36 on a proportion of each such dividend, determined by reference to their proportionate shares of Gleewin’s income for the income year in which the dividend was taken to be paid.

The legislation

The main statutory provision that was in issue in the appeal to the Full Federal Court was s 109D. So far as is relevant, that section provides as follows:

“109D Loans treated as dividends

Loans treated as dividends in year of making

(1) A private company is taken to pay a dividend to an entity at the end of one of the private company’s years of income (the current year) if:

(a) the private company makes a loan to the entity during the current year; and

(b) the loan is not fully repaid before the lodgement day for the current year; and

(c) Subdivision D does not prevent the private company from being taken to pay a dividend because of the loan at the end of the current year; and

(d) either:

(i) the entity is a shareholder in the private company, or an associate of such a shareholder, when the loan is made; or

(ii) a reasonable person would conclude (having regard to all the circumstances) that the loan is made because the entity has been such a shareholder or associate at some time.

Note 1: Some repayments cannot be counted for the purpose of this subsection. See section 109R.

Note 2: A private company is treated as making a loan to a shareholder or shareholder’s associate if an interposed entity makes a loan to the shareholder or associate. See Subdivision E.

Amount of dividend

(1AA) The amount of the dividend taken under subsection (1) to have been paid is the amount of the loan that has not been repaid before the lodgement day for the current year, subject to section 109Y.

Note: Section 109Y limits the total amount of dividends taken to have been paid by a private company under this Division to the company’s distributable surplus.

Loans treated as dividends in year following that of making

(1A) …

Amount of dividend

(2) …

What is a loan?

(3) In this Division, loan includes:

(a) an advance of money; and

(b) a provision of credit or any other form of financial accommodation; and

(c) a payment of an amount for, on account of, on behalf of or at the request of, an entity, if there is an express or implied obligation to repay the amount; and

(d) a transaction (whatever its terms or form) which in substance effects a loan of money.

In which year of income is a loan made?

(4) For the purposes of this Division, a loan is made to an entity at the time the amount of the loan is paid to the entity by way of loan or anything described in subsection (3) is done in relation to the entity.

Payment converted to loan before lodgement day

(4A) …

Loans made before 4 December 1997

(5) …

When is the lodgement day?

(6) In this Division, the lodgement day for a private company’s year of income is the earlier of:

(a) the due date for lodgement of the private company’s return of income for the year of income; and

(b) the date of lodgement of the private company’s return of income for the year of income.

Note: For the lodgement day for a private company that is a non-resident, see section 109BC.”

Full Federal Court: the decision

In a joint judgment, the Full Federal Court held that, applying the correct construction of s 109D, only one conclusion was open. That was that s 109D was not satisfied. Although (based on the concessions made by Gleewin Investments) a debtor–creditor relationship was created by the trustee resolutions and the entries in the trust accounts, there was no loan or creation of an obligation to repay an amount as opposed to an obligation to pay.

The Full Court said that the task of statutory construction is to ascertain the meaning of a statutory provision by reference to its text, context and purpose. In the present case, it was the meaning of “a provision of credit or any other form of financial accommodation” (s 109D(3)(b)) and “a transaction (whatever its terms or form) which in substance effects a loan of money” (s 109D(3)(d)) that was required to be ascertained.4 Some aspects of the Full Court’s reasoning in relation to the construction issues are set out below.

Loan

In relation to the statutory definition of “loan”, the Full Court said:

“68. Thus, notwithstanding that the phrase ‘financial accommodation’ is capable of bearing a broad meaning, as a matter of statutory construction, its scope will depend on the statutory context …

69. Here, the phrase ‘a provision of credit or any other form of financial accommodation’ appears in s 109D(3) as part of a definition which includes ‘an advance of money’ and ‘a payment of an amount for, on account of, on behalf of or at the request of, an entity, if there is an express or implied obligation to repay the amount’ (emphasis added).

70. Each of s 109D(3)(a), (c) and (d) encapsulate a concept of repayment. As the [New South Wales] Court of Appeal observed in [Prime Wheat Association Ltd v Chief Commissioner of Stamp Duties5] (Gleeson CJ), an advance of money involves the making of a loan, where the concept of a loan involves the provision of a principal sum attendant with an obligation to repay. Thus, embedded in s 109D(3)(a) is an obligation to repay. By its terms, s 109D(3)(c) is engaged only if there is an express or implied obligation to repay. Section 109D(3)(d) refers to a transaction which in substance effects a loan of money. It should not be accorded a meaning that renders all other subparagraphs otiose … A transaction effects a loan of money where it in substance effects an obligation to repay an identifiable sum … It would be consistent with the context of s 109D(3) for s 109D(3)(b) to also be read as encapsulating a concept of repayment.”

After pointing out that s 109D(3) is a definitional provision and that the operative provision (s 109D(1)) deems a private company to have paid a dividend if, relevantly (emphasis added):

“(a) the private company makes a loan to the entity during the current year; and

(b) the loan is not fully repaid before the lodgement date for the current year ...,”

the Full Federal Court said that:

“74. Whilst s 109D(3) provides an inclusive definition of the word ‘loan’, there is no section which expands the meaning of the word ‘repaid’. This further suggests that the reference to the making of a ‘loan’ in s 109D(1)(a) involves the creation by the private company of an obligation to repay, where s 109D(1)(b) is satisfied if that obligation to repay remains unfulfilled before the lodgement date. By reading ‘loan’ as defined in each of s 109D(3)(a)–(d) as containing an obligation to repay, s 109D(1)(a) can be read harmoniously with the reference to ‘not fully repaid’ in s 109D(1)(b).”

The Full Court pointed out that Div 7A itself draws a distinction between a “debt” and a “loan”. Section 109F(1) ITAA36 deems a private company to have paid a dividend to an entity if all or part of a debt owed by the entity to the private company is forgiven in that year. The term used is “debt” not “loan”. Section 109G ITAA36 provides for circumstances in which a company is taken not to pay a dividend because a debt owed to the company is forgiven. The Full Court said:

“79. Having regard to its context, s 109D(3)(b) is to be construed as referring to a provision of credit or any other form of financial accommodation which involves an obligation to repay an identifiable principal sum, rather than simply an obligation to pay. The creation of an obligation to pay an amount to a private company that does not result from a transfer of an amount from or at the direction of the private company is not a loan within the meaning of s 109D(3). This is consistent with the use of the phrase ‘makes a loan’ in s 109D(1)(a) which connotes something more than the mere existence of a debt owed to a private company.

80. This construction of s 109D(3)(b) is derived from the terms of the section, as read in context.

81. We do not consider that such a construction fails to give effect to the purpose of Div 7A ...”

The Full Court said that the construction of s 109D(3) that it had adopted was derived from the language of the statute construed in its context and resulted in each of the provisions in Div 7A being given operative effect. The Full Court noted that the construction it had adopted did not give rise to absurd or irrational outcomes or leave unaddressed an obvious drafting error.

Observations

The decision of the Full Federal Court in the Bendel case has the potential of giving rise to a number of practical issues, both for the future and for the past. Some points are briefly noted below.

The Commissioner’s position

In a decision impact statement issued by the Commissioner in relation to the decision of the AAT in the Bendel case, it is stated that:6

“Pending the outcome of the appeal process, the ATO is administering the law in accordance with the published views relating to private company entitlements and trust income in TD 2022/11.

Until the appeal process is finalised, the Commissioner does not propose to finalise objection decisions in relation to objections to past year assessments (for which no settlement was reached) where the decision turns on whether or not a UPE was a subsection 109D(3) loan. However, if a decision is required to be made (for example, because a taxpayer gives notice requiring the Commissioner to make an objection decision), any objection decisions made will be based on the existing ATO view of the law.”

It would seem that there may possibly be an issue as to the correctness of the Commissioner’s approach as a result of the decision of the Full Federal Court in the Bendel case. The issue is whether the Commissioner could act in a way that was contrary to the decision of the Full Federal Court. In this regard, the following observations of Stone J in Colonial First State Investments Ltd v FCT are relevant:7

“27. Bamford establishes that the provisions of the relevant trust deed may empower a trustee, for s 97(1) purposes, to characterise as ‘income of the trust estate’ that which may not otherwise be so characterised. The Commissioner’s reasons for the private ruling stated that, ‘even were the provisions of a trust instrument to seek to alter the character of amounts in the hands of the trustee for trust purposes, such a recharacterisation would not be effective for income tax purposes’. In the light of the High Court’s decision in Bamford this statement is clearly incorrect. Indeed, given that at the time it was made there was a Full Federal Court decision (which was later upheld in the High Court) to the same effect, it was not a position open to the Commissioner at that time; Bamford v Federal Commissioner of Taxation [[2009] FCAFC 66] (Bamford (FC)); see also Commissioner of Taxation v Indooroopilly Children Services (Qld) Pty Ltd [2007] FCAFC 16; (2007) 158 FCR 325 at [3]–[7] per Allsop J. The proposition was not advanced at the hearing in this proceeding.” (emphasis added)

It is suggested that the italicised words indicate that Stone J considered that a decision of the Full Federal Court would be binding on the Commissioner even where the Commissioner is appealing from the decision to the High Court. This, it is suggested, may well become a live issue at some time in the future.

Lodgment day issues

Of immediate concern for practitioners and their clients are the 2023–24 lodgment day issues that will potentially arise. It is suggested that the Commissioner should release relevant information to assist practitioners and their clients.

Proposed Div 7A amendments

In the 2018–19 Budget, it was announced by the former government that amendments would be made to Div 7A to address the issue of the way Div 7A is to apply where a private company becomes a presently entitled beneficiary of a discretionary trust and the present entitlement is not paid. No relevant legislative change has been introduced into parliament.

It is suggested that, it is possible that the High Court may take into account, in its special leave deliberations, the fact that the decision was an unanimous decision of the Full Federal Court and may consider that any possible changes should be left to legislative amendment.

Postscript

On 19 March 2025, the Commissioner released an interim decision impact statement in relation to the Full Federal Court’s decision in the Bendel case.

The interim statement states that the decision is currently subject to a special leave application to the High Court. Pending the outcome of the appeal process, the ATO will be administering the law in accordance with the published views relating to private company entitlements and trust income in TD 2022/11.

The Commissioner’s position until the appeal process is completed will reflect the ATO approach that is set out above under the heading “The Commissioner’s position”.

The interim statement also states that, in addition to the application of s 109D, the basis on which private company beneficiaries deal with unpaid entitlements to trust income may have implications under other taxation laws, such as s 100A ITAA36. In this regard reference is made to PCG 2022/2.
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Higher Education

A career shift into tax accounting

The Dux of CommLaw1 Australian Legal Systems in Study Period 1, 2024 takes us through her tax journey and shares her top tips for aspiring tax professionals.
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	Riley Peake

Accountant
Broadley & Haydon Chartered Accountants, Orange, NSW





Riley took a unique path into tax, transitioning from business administration and bookkeeping into public tax accounting. After obtaining a Diploma in Accounting from TAFE Digital and completing certificates in bookkeeping, business administration and information technology, she began working at Broadley & Haydon Chartered Accountants in 2022.

In her current role, Riley provides accounting and taxation services for individuals, partnerships, trusts, companies and self-managed superannuation funds. Her daily work includes business activity statements, payroll and assisting clients with Xero.

Strengthening legal foundations in tax

Riley undertook CommLaw1 Australian Legal Systems as part of the Graduate Diploma of Applied Tax Law. As someone new to the tax profession, she saw the subject as a critical step in advancing her skills and understanding the legal frameworks that underpin tax practice.

“Reading and interpreting case law was something I really improved at. The language is difficult when you first start, but this subject helped me to develop those skills,” she explains.

“One of the most valuable aspects of the subject was learning how to investigate and research tax and commercial law topics and apply them to real-world situations.”

Applying new knowledge in practice

The concepts that Riley studied in CommLaw1 Australian Legal Systems have been immediately relevant in her daily work. “Understanding how contracts are formed, upheld and breached has made me more conscious of being thorough and accurate when dealing with business contracts and legal matters,” she notes.

Her studies also reinforced the importance of recognising legal risks, particularly in contract and tort law. “Being able to identify legal issues, including negligence and its implications, has been useful in my role.”

Studying with The Tax Institute Higher Education

For Riley, The Tax Institute Higher Education’s structured learning approach was a key factor in her success. “The study materials are clear, informative and relevant. The study guides outline a manageable timeline, helping me track my progress and stay on top of coursework.”

She also found the flexibility of the program beneficial. “I get the most out of studying early in the morning when my mind is fresh, so I built my routine around that,” she shares. Riley also notes that her employer’s support played a crucial role, particularly during exams.

Advice for aspiring tax professionals

Riley encourages tax professionals to embrace ongoing learning. “Never give up on studying, especially in a field you enjoy. The wealth of knowledge out there is incredible, and the learning experience is even more rewarding when you’re passionate about what you do.”

She also highlights the importance of consistency. “Don’t rely on last-minute cramming. Establishing a weekly study commitment helped me apply what I was learning in real time, reinforcing my understanding.”

Insights from the experience

Riley has since successfully completed all subjects for her Graduate Diploma of Applied Tax Law. “I love that The Tax Institute offers this hands-on program, which also serves as a pathway into the Chartered Accountants ANZ program,” she says.

Reflecting on her studies, Riley appreciates the structured and practical nature of The Tax Institute Higher Education’s approach. “The combination of study guides, structured timelines and industry-relevant content makes this program a great choice for tax professionals looking to deepen their knowledge.”

Want to take the next step in your career? Learn more here.
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Deceased estates: dealing with the digital world

by Lisa Barca, Partner, Turner Freeman Lawyers


This article is focused on assisting practitioners with estate administration in cyberspace. That is, the administration of a deceased estate with elements involving the digital world. The article is divided into six parts, namely, the global and domestic position of the administration of digital estates, the terminology used in describing the components of a digital estate, the manner in which a digital estate can be held by a deceased person, the obligations and barriers of access of a legal personal representative, and general considerations.



Background

In 2018, NSW Attorney-General Mark Speakman called the NSW Law Reform Commission to review and report on the laws that affect access to a person’s digital assets when they die or are incapacitated.1 At the time (and still today), there were no uniform laws that provide for the succession of digital estates in Australia. Further, while litigation on the issue is periodically arising all over the globe, the judiciary in Australia has not yet been called to make a decision on the same.

After circulating a consultation paper and inviting submissions from industry, in December 2019, the Law Reform Commission submitted a report titled Access to digital records upon death or incapacity.2 The report recommended a nationwide statutory scheme that allowed fiduciary access to a deceased person’s digital records in limited circumstances. The scheme ultimately sought to balance the testamentary intentions of a deceased person with the needs of the legal personal representative (LPR) to fulfil their obligations, the privacy and security of information concerns, and the commercial imperatives of the digital landscape.

During the November 2021 Meeting of Attorneys-General, it was agreed that the work program priorities for 2022 should include an access scheme for digital records after death or incapacity.3 To date, practitioners are eagerly awaiting legislation for the succession of digital assets in Australia. The proposed legislation, when enacted in Australia, will assist other jurisdictions in formulating schemes for the succession of digital estates.

In Australia, it is estimated that at least 3.9 million people own some form of crypto assets.4 As at January 2025, about 25.21 million people are internet users, with about 1 in every 3 minutes online being spent on social media.5 This means that at least 88% of Australians have a digital record. If Australians are not digitally connected on that front, they are still likely to be one of the 32.89 million people in Australia with a mobile connection (yes, Australians on average have more than one connection), or one of the 14.5 million people with a form of pay TV/subscription service.6 Whatever the case, this type of digital footprint means that clients are likely to hold digital assets and/or records, and chances are they hold quite a few of them. Advisers must broaden their skills to become digital estate advisers.

The lingo

Now that readers have an understanding of the landscape in which they are advising, it is prudent that they inform themselves of the components of a digital estate. In 2018, the NSW Law Reform Commission used the term “digital asset” to include anything that could be assessed and stored in digital form. After review, however, it became clear that to confine a discussion about the succession of digital items in this way failed to include items that users did not necessarily own as “property”. Consequently, the digital estate has been divided into two subcategories, namely, digital assets and digital records/accounts.

Digital assets are “digital material in which users have proprietary rights or interests”.7 They include crypto assets which include cryptocurrencies,8 and digital material in which users have intellectual property rights, such as digital photographs, digital artwork or written work.9 Digital assets further include, but are not limited to, data, text, emails, documents, audio, photos, video, images, sounds, social media content, social networking content, codes, health care records, health insurance records, computer source codes, and databases (or the like) including the usernames and passwords created, generated, sent, communicated, shared, received or stored by electronic means on a digital device.10 Digital assets are regarded as property in Australia (more on this later).11 Its definition is infinite and likely to encompass more items as technology develops.

Digital records, on the other hand, are records that exist in digital or other electronic machine-readable form and are either: (1) created by or on behalf of the user, in whole or in part; (2) related to the user and the user had access to it while the user was alive; or (3) related to the user and their representative had access to it. However, digital records do not include an underlying asset (such as shareholdings held by a share registry) or a liability unless the asset or liability is itself a digital record.12

Examples of digital records include social media accounts and profiles, online purchasing accounts such as PayPal and eBay, loyalty program benefits, sports gambling accounts such as TAB, and online gaming accounts and avatars.

Digital records include digital accounts, that is, the means by which a person can access digital records and/or assets. Digital accounts can generally be divided into three subcategories:13

1. virtual currency accounts: accounts containing virtual currency that could be transferred to heirs, for example, PayPal and loyalty program accounts like credit card and cashback accounts;

2. virtual property accounts: accounts containing virtual property like iTunes accounts — in this situation, the person does not actually own the files but has a licence to use them; and

3. social media accounts: accounts containing information that is likely to be of personal or commercial interest, such as a personal email account, or a Facebook, Twitter or LinkedIn account.

Essentially, digital records are “items that are not strictly the property of the user”.14

In addition to the digital estate, there are also digital devices. Digital devices are electronic devices that generate, send, share, receive, create, store, display or process digital records and assets. Digital devices include, but are not limited to, laptops, smartphones, iPads, tablets, desktop computers and hard drives. Like the digital estate, digital devices are infinite and will include more devices as technology develops. Unlike digital estates, however, digital devices form part of a willmaker’s personal belongings, easily bequeathed by will (more about this later).

The wonderland of crypto assets, wallets and keys

The author could dedicate the entire article to the entertaining terminology of cyberspace — yes, soft forks, diamond hands, pump and dump, and mooning are all legitimate terms in cyberspace. However, to keep within the lanes of estate administration, the author will confine the discussion to terms that are relevant to crypto assets and access of the same. Further, while an estate practitioner need not be aware of the intricacies of crypto trading, they ought, at the very least, to know the nature of digital assets and access of the same. Much like an estate practitioner ought to know the differences between joint tenants and tenants in common in respect to the succession of real property.

Crypto assets

So, first stop — crypto. The ATO has wasted no time in confirming that crypto assets are subject to the same tax rules as other assets in Australia. While this has shattered the hearts of many Australians who thought they were transacting in an “invisible universe”, it has confirmed to Australian legal practitioners that the ATO views crypto assets as assets, in the way they know it. According to the ATO:15

“Crypto assets are a digital representation of value that you can transfer, store, or trade electronically. This also includes non-fungible tokens …

Crypto assets are a subset of digital assets that use cryptography to protect digital data and distributed ledger technology to record transactions. They may run on their own blockchain or use an existing platform such as Ethereum. A blockchain is a form of secure digital ledger used to store a record of crypto transactions.”

At present, the crypto market, while highly volatile and unpredictable, is still standing strong amid global finance uncertainty.16 As of August 2024, it had a global volume of $1.95 trillion, with the leading currency in Australia being Bitcoin.17

The crypto market is not limited to cryptocurrencies. The crypto market includes crypto collectibles (which include non-fungible tokens (NFTs)), governance tokens, privacy coins, stablecoins and utility tokens. Users can exchange or swap crypto assets for other crypto assets, fiat currency or goods and services.18 Readers may have seen crypto ATMs around their respective cities. Fiat currency is government-issued currency, for example, the United States dollar, the Australian dollar, Euro etc.

So that readers can appreciate the potential value of some of the more quirkier asset classes, the author asks that they search the artist Pak’s work, “The Merge”. This NFT19 is an example of a crypto collectible. The Merge sold for a staggering $91.8m on Nifty Gateway — a leading NFT marketplace on 2 December 2021.20 The Merge is unique for several reasons, including: (1) it holds the record for an artwork sold publicly by a living artist; (2) it is the most expensive NFT ever sold; and (3) it is one of the few NFTs that have multiple owners.

In circumstances where crypto assets (in this case, the NFT) are valued just short of the most expensive parcel of real property in Australia, advisers must “get with the digital program”, and get there fast.21

Wallets

Now that readers have a handle on crypto assets, the article will now address where crypto assets are stored. Users can acquire or dispose of crypto asset(s) on a crypto trading platform, or directly from a digital or hardware wallet. Binance defines a “wallet” as:22

“… a tool that allows users to interact with blockchain networks. They are necessary when sending and receiving Bitcoin and other digital currencies. Crypto wallets can also be used to generate new blockchain addresses.

Unlike the traditional wallets we use in our everyday life, cryptocurrency wallets don’t really store your funds. In fact, your coins (or tokens) are simply part of a blockchain system as pieces of data, and the wallets serve as a means to access them.

Technically speaking, most crypto wallets are able to generate one or more pairs of public and private keys. The public key is used to generate wallet addresses, which are needed to receive payments. The private keys, on the other hand, are used during the creation of digital signatures and verification of transactions (private keys are confidential and should never be shared with anyone).”

The crypto wallet is ultimately like software that reveals to the user the state of the blockchain ledger. Think of it like the CommBank app that users can open on their smartphone to view their bank account balance and transactions.

Keys

Each crypto wallet has a unique pair of keys, a private key and a public key.

A user can view the public key in the wallet. A public key is an alphanumeric string of data. The public key also generates a public address which can be shared with others so that crypto assets can be sent and received.

The private key is an alphanumeric string of data that corresponds to a single specific wallet or public key. Think of the private key as a password that enables access to the wallet. Whoever controls the key, controls the wallet. If a user loses their computer or smartphone, as long as they have their private key, they can access their wallet. The private key precedes all other components of the wallet. This means that losing the private key can result in losing access to deal with the crypto asset. Similarly, if the private key is in the wrong hands, the entire wallet could be stolen.

Types of wallets

There are two types of crypto wallets:

1. custodian wallets: a wallet where private keys are held by a third party. The third party has full control over the user’s funds. The user must give permission to send or receive payments.23 Binance and Free Wallet are examples of custodian wallets; and

2. non-custodian wallets: a wallet where private keys are held by the user/owner. The user has full control over their private keys and funds. Ledger Nano X and Zengo are examples of non-custodian wallets.24 With these wallets, the user is fully responsible for keeping their seed phrase (explained below) and private keys safe.

Types of non-custodian wallets

There are three types of non-custodian wallets, namely, software wallets, hardware wallets and paper wallets (see Diagram 1).
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Software wallets. A software wallet is labelled as a “hot wallet” as it is directly connected to the internet. It provides greater flexibility as it is easy to set up and convenient. It is, however, more susceptible to hacking in comparison to cold wallets because it is connected to the internet. In software wallets, the private key is generally encrypted by the software wallet itself. A user can gain access to the software wallet without the private key by signing into the wallet with their password.

There are three types of software wallets:

1. web wallets: these are cloud-based programs that can be accessed by any digital device provided it is connected to the internet as it works through a browser user interface;

2. desktop wallets: software that is downloaded onto a digital device, usually a personal laptop or computer; and

3. mobile wallets: these are much like a desktop wallet but are designed to be used on a smartphone. An example of a mobile wallet is Trust Wallet.

Hardware wallets. A hardware wallet is a physical hardware device like a USB that stores private and public keys. It can be connected to the internet and interact with online exchanges or be used offline. Extra security is usually provided to hardware wallets in the form of a pin or password. Funds stored in hardware wallets are less accessible to users.

Paper wallets. A paper wallet is a physical piece of paper on which a unique private key has been printed or written, usually in the form of a QR code (see Diagram 2).
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You can control different types of crypto assets in the same digital or hardware wallet.

Seed phrases

A “seed phrase” is a series of between 12 and 24 random simple words generated when a crypto wallet is first set up.27 An example of a seed phrase is “rich help iron push steal cheap house tiger cat eager crocodile ignores”. The seed phrase enables a user to recover their private key. For example, if a user loses their hardware wallet, forgets the password to their software, or their paper wallet is subject to water damage, the seed phrase can be used to recover and regain access to the lost wallet and crypto. Like the private key, the seed phrase, if in the wrong hands, could lead to a misappropriation or theft of funds.28

Boating accident

To access crypto assets, LPRs require access to the private key and/or seed phrase of the deceased person. Without either or both of these things, a “boating accident” could occur. What is a boating accident? A boating accident is a phrase for claiming that your crypto assets are lost. Just like a willmaker could unintentionally lose their personal belongings if they were in a boat and it capsized, a willmaker could lose their crypto assets unintentionally.

Examples of boating accidents are becoming more common and often spark media attention. Notable examples of boating accidents include:

• Stefan Thomas, a programmer in San Francisco, has reportedly lost the physical paper where he wrote the password for his IronKey. Stefan’s IronKey contains the private keys to his digital wallets. As at February 2023, Stefan’s digital wallet was reportedly worth about A$231m. The IronKey allows for 10 attempts before it encrypts itself forever. Stefan has tried eight password formulations without any success;29

• in 2013, James Howells, an IT worker, sold his computer for parts on eBay. He kept the hard drive as the private keys to his Bitcoin cryptocurrency were stored on it. Later that year, James accidentally threw the hard drive in the bin while cleaning his house. The hard drive is buried at the local landfill in Newport, NSW.30 James has spent over a decade trying to retrieve his discarded hard drive, which he believes contains the private keys for cryptocurrency worth about A$700m. Despite James’ persistent efforts, Newport Council continues to refuse an excavation of its tip site. This year James has commenced proceedings against the Council;

• in 2018, Matthew Million, an adamant crypto investor, died at the age of 54 years. Matthew’s estate was reportedly worth about US$200m, with about US$193m held in cryptocurrency. Matthew stored his private keys in cold wallets under other people’s names in banks across the US. His LPR was left running around in circles to obtain access. Further, due to the volatile nature of cryptocurrency, each day that Matthew’s cryptocurrency was not sold, his estate ran the risk of losing millions of dollars. Matthew’s LPR ultimately obtained access to the cryptocurrency by approaching Ripple, a company that manages the currency. This was a unique diversion of a boating accident as normally most cryptocurrencies are not closely tied to centralised entities. This example provides a firm “pro” for investors to use trusted and insured cryptocurrency custodians;31 and

• in 2018, Gerald Cotton, CEO of QuadrigaCX.com (Quadriga) died unexpectedly at 30 years of age. Quadriga was one of Canada’s largest online cryptocurrency exchanges, holding about A$292m in cryptocurrency.32 Gerald was the only person who knew the private keys used to access Quadriga’s cryptocurrency. He was also the sole director and employee of Quadriga. A$292m in cryptocurrency remains lost.33

Obligations of the LPR

An LPR has legal responsibilities and obligations under the principles of equity when they are administering a deceased person’s estate. Among other things, to satisfy these obligations, the LPR must disclose the assets and liabilities of the deceased.34 In circumstances where a digital estate can be substantial, LPRs are required to access the deceased’s digital estate, or at the very least be provided with information about it, so that they can fulfil their duties.35

Failure to access the digital estate could render the LPR in breach of their duties as they may be unable to: (1) “call in” the assets of the deceased person’s estate; (2) maintain assets or preserve their value;36 and (3) exercise the care, skill and diligence of a prudent person.37

In the context of the digital estate, an LPR’s duties may involve tasks that were not contemplated prior to the rise of the digital world. For example, LPRs may be required to expeditiously dispose of cryptocurrency or NFTs due to their volatile nature, ensure that domain names do not expire, or extract data from a digital device.

Finally, beneficiaries are entitled to a properly administered estate.38 If the LPR does not administer the entire estate of the deceased, including the digital estate, they are unable to discharge their obligations to the beneficiaries.

“An LPR’s duties may involve tasks that were not contemplated prior to the rise of the digital world.”

Barriers to access

While there are legitimate reasons for an LPR to seek access to a digital estate, a number of significant barriers exist, including those set out in the discussion below

Passwords and access codes

Most digital devices, records and assets are secured with access codes.

Historically, if a willmaker wanted to secure an item, they would typically place the item in their safe under lock and key. The key would then ordinarily be stored in a safe place and found on the willmaker’s death. Nowadays, security is generally via access codes (a digital record), which may never be discovered by an LPR. Readers are asked to reflect on their own digital estate. Have they written down the access codes for each of their digital devices, records and assets. If so, are they still the same? If not, are they prepared for their digital estate to be subject to a boating accident?

Custodian service agreements and policies

When users create a digital record with a service provider, they are generally required to enter into a service agreement with the custodian.39 The custodian is the person or service provider that carries, maintains, processes, receives or stores the digital asset of the user.40 For example, Yahoo is the custodian of a user’s details on a Yahoo email account and the information, data and documents contained therein. Therefore, whether an LPR can access a digital estate is ultimately subject to the terms of the custodian’s service agreement and/or policy.

Generally speaking, service agreements prohibit users from sharing the password to their accounts. For example, rule 2.2 in LinkedIn’s user agreement notes, “You will keep your password a secret … you will not share an account with anyone else and will follow our rules and the law”.41 The agreement is silent on what occurs when the user dies. It does, however, note that LinkedIn can terminate the account on breach of the agreement.

In 2023, Elon Musk announced that X would be purging accounts that had had no activity for several years. His announcement was met with outcry from the families of deceased’s persons who hold accounts with the platform. Since this time, X has not put any measures in place to memorialise accounts. When trolling through X’s policies and user agreement, X’s general user terms provide, “We give you a personal, worldwide, royalty-free, non-assignable and non-exclusive license to use the software provided to you as part of the Services”.42 The “Inactive Account Policy” provides that users are required to log in at least every 30 days to avoid X permanently deleting accounts due to inactivity.43

In March 2023, a deceased individual’s X page had been created which enabled “immediate family members and those authorised to act on behalf of the estate” to request a deactivation of a deceased’s person’s account.44 Despite empowering LPRs to request the deactivation of X accounts, X does not allow account access to anyone but the user themselves. On a page titled “How to contact X about a deceased family member’s account”, X states that “we are unable to provide account access to anyone regardless of their relationship to the deceased”.45 This confirms the general consensus that service agreements often provide that a user’s account is personal to them, and not assignable or transferable.46

Some custodians, such as Microsoft, have rigid policies in respect to the succession of digital records. For example, Microsoft provides that:47

“For privacy and other legal reasons, we are generally unable to provide information to non-account holders …

Outlook.com and OneDrive accounts will be frozen after 1 year and any email messages and files stored on OneDrive will be deleted shortly after. Microsoft accounts expire after two (2) years of inactivity …

Microsoft must first be formally served with a valid subpoena or court order to consider whether it is able to lawfully release a deceased or incapacitated user’s information regarding a personal email account (this includes email accounts with addresses that end in Outlook.com, Live.com, Hotmail.com, and MSN.com), OneDrive storage, or any other aspect of their Microsoft account. Microsoft will only respond to non-criminal subpoenas and court orders served on Microsoft’s registered agent in the requesting party’s state or region and is unable to respond to faxed or emailed requests for such matters.”

Microsoft’s service agreement raises the following concerns:

• the deletion of data after two years of inactivity provides the LPR a very short time frame to investigate the digital estate, obtain a grant, seek advice as to the digital estate, and take steps to recover data (if any); and

• the costs incurred by the estate to obtain a subpoena or court order in a foreign jurisdiction is high.

Interestingly, as policy regarding digital assets develops around the globe, Microsoft has included exceptions to its policy in certain regions. For example, Microsoft notes:48

“• Customers in Germany may contact Microsoft customer support in order to be granted access to the account. Customers must provide proof of legal successorship and the following documentation:

• A copy of the death certificate

• A copy of the deceased person’s ID or passport

• A copy of certificate of inheritance (Erbschein) or other documentation from a court that proves sole heirship, or names and addresses of all heirs and consent that you are entitled to act on their behalf (4) A copy of the requestor’s ID or passport, or a signed power of attorney.”

The above exception is as a result of a judgment by a German court which held that a digital record was “inheritable”. As more countries develop laws around the succession of digital estates, it is expected that custodians will include further region-based exceptions to their service agreements. It is unknown whether this will further complicate or aid advisers and LPRs.

The above discussion covers just three of thousands of custodian service agreements that govern the succession of digital records. As there is no standard approach among custodians, if willmakers seek advice as to the succession of digital assets, advisers are required to read through the many pages of fine print terms and conditions for each digital record.49 This is an onerous task and, in turn, costly for willmakers.

Criminal laws that prohibit or restrict access to the digital estate

Section 308H of the Crimes Act 1900 (NSW) provides:

“(1) A person —

(a) who causes any unauthorised access to or modification of restricted data held in a computer, and

(b) who knows that the access or modification is unauthorised, and

(c) who intends to cause that access or modification,

is guilty of an offence.

Maximum penalty — Imprisonment for 2 years.

(2) An offence against this section is a summary offence.

(3) In this section —

“restricted data” means data held in a computer, being data to which access is restricted by an access control system associated with a function of the computer.

(4) Proceedings for an offence against this section must be commenced within 3 years of the date on which the offence was alleged to have been committed.”

Similar provisions are provided in the Commonwealth Criminal Code Act 1995 (the Criminal Code), and both Acts provide a wide scope for application. For example:

• “restricted data” means any data that is subject to an access control system.50 This means any files stored on a device that has a login password would be considered “restricted data”;

• “access to data held in a computer” includes displaying, copying or moving the data, or executing a program;51 and

• “modification” includes “(a) the alteration or removal of the data; or (b) an addition to the data”.52

The effect of the above laws means that, if an LPR displays, copies, moves or executes a program relating to the digital estate on any computer that has an access control system, ie a login password, knowing that they are not authorised to do so, they could be prosecuted. In the author’s view, it is unlikely that an LPR who is left specific instructions from a deceased person would be prosecuted. However, it has not been tested.

Further, a specific gift of a computer to a beneficiary in a will may not be enough for the beneficiary or LPR to access the deceased’s digital records and assets. This is because being the beneficiary of a digital device, ie a computer, is different from being the beneficiary of a digital record and asset, ie data stored on the computer.53

Laws in other jurisdictions

Due to the intangible and global nature of digital estates, difficulties arise around which laws apply. In the context of crypto assets, is it the jurisdiction in which the hardware wallet is located, the jurisdiction of the third-party custodian or their servers, or the jurisdiction of the residence or domicile of the individual beneficial owner?

In some circumstances, several laws of different jurisdictions can apply to different components of the digital estate. To illustrate the point, the author will use the example of music. Where music is stored on a CD, a willmaker can easily bequeath a CD or their CD collection to their intended beneficiary under the terms of their will. But what if the music (a digital record) is stored on Spotify, an iTunes account or a digital account? In this scenario, access is controlled by the custodians, ie iTunes and/or Spotify, and therefore subject to their respective service agreements.

In the situation whereby digital records are stored on digital accounts, LPRs are left in a web of conflicted laws.

The following summarises the jurisdictional issues for each subcategory of digital estates:

• digital assets: the law of where the deceased was domiciled generally applies as digital assets are intangible personal property. With this class of assets, it is appropriate to deal with the digital assets as part of the administration of an estate;

• crypto assets: exclusive ownership can be difficult to prove, with some assets being decentralised, meaning with no clear issuer or operator. Further, how can the location of a crypto asset be identified when all the user holds is a string of alphanumeric characters recorded on blockchain ledger (their private key)? The ATO has suggested that the residence or domicile of the individual beneficial owner applies with respect to crypto assets. While convenient, there is no apparent legal basis for this view;54

• digital assets contained within a digital record/account: there is no definite answer regarding the proper law of digital records/accounts. It could be any of the following:55

• the location of the custodian’s headquarters;

• the location of the custodian’s servers;

• the location of the user of the digital account;

• the location of the communications equipment transmitting information between the provider and the user of the digital account; or

• the agreed “proper law” as set out in the contract, licence or service agreement.

Generally speaking, the law of the relevant digital account specified in the service agreement applies. Note that the German judgment referred to in this article challenges this proposition; and

• digital devices: as tangible personal property, the law of the domicile of the deceased applies, and an LPR can distribute digital devices in accordance with the terms of a will. Note that, while the beneficiary may have access to the digital device, a bequeath of a digital device does not entitle a beneficiary to the digital assets or digital records contained therein.

If an LPR is lucky enough to identify the appropriate jurisdiction, laws regulating digital estates in many jurisdictions remains inconsistent and vague as there has been very little formal legislation and judicial precedent about digital estates in estate administration. However, with the rise of significant wealth being “lost” in cyberspace, the succession of digital estates can no longer be overlooked.

One of the first jurisdictions to provide legislative and judicial recognition of digital estates is the US. The US introduced the Stored Communications Act (SCA),56 and it has already been applied in the courts. In Ajemian v Yahoo!, Inc,57 the Massachusetts Supreme Judicial Court held that the SCA does not prohibit internet companies from releasing stored emails to requested personal representatives. While the LPR was not wholly successful in obtaining the data that it sought in this matter, the case is a victory for LPRs seeking access to stored communications. Further, it is likely to be the first case of many to address LPR rights to access digital assets. Canada has also adopted the Uniform Access to Digital Assets by Fiduciaries Act (2016) which draws on the model law adopted in the US.

Arguably, the “trailblazer” case relating to digital estates was in 2020 when the German Federal Court of Justice delivered a landmark judgment allowing an LPR to access the deceased’s Facebook page (the German judgment). The court held that it was not enough for Facebook to enable the LPR access to the content of the Facebook account, and instead ordered full access to the Facebook account.58 The German judgment was made on the findings that the contract of use of an account on a social network is inheritable.

In 2020, the New Zealand High Court held that cryptocurrencies, as digital assets, are a form of property that are capable of being held on trust (Ruscoe).59 At the time, this case was the most authoritative global common law statement as to the question of whether cryptocurrency is property.

On 25 July 2024, the Federal Court, in Australian Securities and Investments Commission v NGS Crypto Pty Ltd (No. 3),60 determined that the meaning of “property” in s 9 of the Corporations Act 2001 (Cth) is sufficiently broad to encompass cryptocurrency assets. NGS Crypto relied on the lack of Australian authority supporting the position that cryptocurrency is property as, prior to this time the issue under common law remained a matter of legal controversy. The Federal Court, however, supported Justice Jackman’s recent speech delivered to the Commercial Law Association61 which stated that cryptocurrency was in effect assumed to be property in Commissioner of the Australian Federal Police v Bigatton62 and Chen v Blockchain Global Ltd.63 The Federal Court also referred to the detailed analysis of Gendall J in Ruscoe. This decision has allowed for a conclusive ruling on the recognition of cryptocurrency as property in Australia.

In November 2024, Australian courts were again called to determine whether cryptocurrency was “property” in Australia. Referencing Australian Securities and Investments Commission v NGS Crypto Pty Ltd (No. 3), the Supreme Court of Victoria, in Re Blockchain Tech Pty Ltd,64 held that Bitcoin qualifies as property under Australian law. This decision now firmly establishes Australia’s position as to the classification of cryptocurrency as “property” in Australia, aligning it with other common law jurisdictions such as the United Kingdom, New Zealand and Singapore.

Key considerations

During estate planning phase

Although this article is geared towards digital estates in the context of estate administration, what better way to illustrate how advisers can assist LPRs than by outlining what can be done in the estate planning phase:

• first, it should be acknowledged that some parts of the digital estate are assets capable of being disposed of by will, while other parts are not;

• second, there needs to be an acknowledgment that there is no immediate right to access digital records or accounts on death or incapacity. This part of the digital estate is controlled by the service agreements of custodians, which a user accepts when creating the record or account. If a client wishes to ensure that a digital record or account is held, controlled, terminated or distributed in a particular way, the adviser ought to read the service agreement with that particular custodian, and check published policies (if any) which dictate what happens to the account or record on the death or incapacity of the user. A study conducted in the US suggests that it takes an average internet user 76 days to read all of the terms and conditions that they agree to each year.65 So, before engaging in the task, it is prudent for advisers to inform their clients of the costs of the same, and that the custodian is at liberty to change its policies from time to time;

• an express power should be included in wills and powers of attorney granting fiduciaries the right to access digital assets, accounts and records. In the absence of clear legislative or judicial guidance as to the “proper law”, such provisions may be unenforceable. However, such clauses, at the very least, evidence the user’s intention for the fiduciary to have access to the digital estate. If Australia had clear legislative or judicial guidance that a digital record or account was capable of being gifted under a will (like in Germany), regional variations would likely appear on custodian policies which would enable fiduciaries to access digital records and accounts on the production of evidentiary documents;

• specific definitions should be included in estate planning documents;

• a memorandum of wishes could be utilised;

• advisers should turn their minds to what they are prepared to store on behalf of the client. If they are not prepared to store bank account numbers and pins, would they be prepared to store private keys or seed phrases? Internal safe custody and privacy policies and whether the firm has adequate insurance ought to be reviewed. Advice that leads to a client’s private keys or seed phrases being misappropriated, or not properly bequeathed to the intended beneficiaries, may expose the adviser of liability for professional negligence;

• fact-finding questions or interviews with the client should always include questions around whether digital assets, records or accounts and devices exist, and whether the client has specific wishes around the succession of the same;

• a question should be asked as to whether the client seeks advice on the succession of their digital estate. Some clients may not wish to incur the additional costs. Should clients not wish to obtain advice in this regard, the retainer ought to specifically exclude advising on the succession of the digital estate, and file a note of the same;

• instructions should be included as to whether specific gifts of digital devices are to include the content contained therein, or whether they are to be cleared;

• clients should be asked whether there any parts of the digital estate that they wish to remain confidential, ie dating accounts;

• clients should decide where and how they store wallets, backups and access details. An access plan ought to be secure, useable, resilient and efficient. Secure so that they are secured against theft. Useable so that the fiduciaries can have effective control while not jumping through too many hoops. Resilient so that acts of god such as fires, floods or mistakes will not cause the plan to fail. Efficient so that the plan is “not the plot of The Da Vinci Code”,66 but rather limits unnecessary costs and complexity;67

• in the context of crypto assets, the type of wallet and the storage of private keys and seed phrases are vital. The author tends to err on the side of caution and not provide recommendations to clients as to which wallets and storage options clients should utilise, but rather help brainstorm access plans, based on what they are comfortable with. Some strategies include:

• storing private keys and seed phrases separately;

• if storing a seed phrase or private key with estate planning documents, having the client include an extra digit or word in the seed phrase which the fiduciary knows does not belong;

• keeping a copy of paper wallets in a safety deposit box, vault or safe;

• if a client trusts their fiduciary implicitly, giving them a copy of the access details inter vivos;

• including a dead man’s switch which, if not used within a specific time frame, sends an automated message to a fiduciary with steps on how to access private keys or seed phrases;

• physically dividing the paper wallet between several custodians, with instructions held with the estate planning documents as to the proper sequence of the keys; and

• holding data in information vaults; and

• a digital estate inventory should be included with the client’s estate planning documents. STEP provides an excellent document titled Inventory for digital assets and digital devices68 which can be used to help identify and subsequently plan for the digital estate.

During estate administration phase

While an estate with a digital estate component adds a level of complexity to administration, the core principles of estate administration remain. Building on that foundation, advisers are directed to turn their minds to the following:

• ask the LPR if the deceased person has a digital estate, and whether they require assistance with the administration of the same. If the LPR advises that the deceased does not have a digital estate, or does not wish to obtain advice in this regard, the response ought to be documented by way of a file note, and the retainer ought to specifically exclude advising on the succession of the digital estate;

• if the LPR is aware of the existence of a digital estate, searches ought to be undertaken to find an inventory. If an inventory does not exist, the LPR can create one by analysing banking transaction statements to identify possible transfers or clues as to the nature of the digital asset, and searching the deceased’s devices, physical papers and social media, as well as last tax returns;

• determine what parts of the digital estate require administration and whether there is any urgency. For example, whether any passwords need to be changed to maintain privacy, and given the volatility of crypto assets, whether any assets need to be expeditiously sold or transferred;

• determine who is beneficially entitled to any digital device(s), and whether such devices need to be cleared of all content before being delivered to the intended beneficiary;

• determine whether digital assets, and if so which ones, are to be included in the inventory of property. Obtain a valuation for those items of the digital estate;

• engage a specialist who can assist. Just as LPRs are at liberty to engage a real estate agent to sell real property, they can also engage a professional who specialises in locating cyber assets, and/or accessing digital records and accounts. Further, most blockchains have publicly accessible “block explores” that can show all tokens held by a particular public wallet address,69 for example, Etherscan;70

• now that the reader is aware of the rigid service agreements of custodians, consider the timing of when to notify custodians of the deceased’s death. Also, consider the terms of the service agreements;

• if a substantial value of estate funds is going to be applied towards locating and calling-in digital assets, the LPR ought to obtain approval from the beneficiaries to avoid criticism;

• before closing or deleting digital records, consider whether documents or any other data need to be downloaded or retained;

• be mindful of time limitations imposed by custodians. For example, Outlook.com and OneDrive accounts are generally frozen after one year, and files stored on OneDrive are deleted shortly thereafter;

• understand and advise on the tax implications of any sale, transfer or disposal of a digital asset. This is likely to require the expertise of a tax lawyer or accountant who is knowledgeable on digital estates;

• consider whether it is appropriate for the LPR to take control of all digital records (where possible) and devices immediately. Digital devices are usually the gateway to accessing digital assets. Failure to secure digital devices could result in a loss of assets;

• ask whether digital devices have current and updated anti-malware software. Just as LPRs are required to ensure that real property is insured, they are also responsible for the security of digital devices;

• consider the security of data. Advisers should not hold data within their own firm’s IT system. Firm policies should be reviewed and updated to consider the safe custody of digital estates;

• check whether there are any liabilities that need to be paid relating to the digital assets; and

• before transferring a crypto asset in specie, transaction fees ought to be confirmed prior to initiating the transaction. If the beneficiary wants to resume control of the wallet, the seed phrase and private key can be provided to them. However, this is not recommended as the beneficiary may blame a future misappropriation of the seed phrase or private key on the executor(s).

Access to digital records, assets and accounts

If an LPR cannot access the digital records, assets and accounts of the deceased, they can:

• review the custodian’s service agreements, namely, the terms and conditions in order to identify the succession of the account or record on the death of the user;

• review the custodian’s website for further details on the succession of the account. For example, Facebook has a page titled “Managing a deceased person’s account”. The page enables an LPR to do one or more of the following things:

• report a deceased person or a Facebook account that needs to be memorialised;

• request a deceased family member’s Facebook account to be removed;

• ask a question about a deceased person’s account on Facebook; and

• request content from a deceased person’s Facebook account.

However, when clicking on the last option, Facebook notes:71

“In rare cases, we consider requests for additional account information or content. You’ll be required to provide proof that you’re an authorised representative (e.g. family member) and a court order. Please bear in mind that sending a request or filing the required documentation doesn’t guarantee that we’ll be able to provide you with the content of the deceased person’s account. In addition, we’ll memorialise the deceased person’s account once we receive your request.”

Therefore, to obtain the content from a deceased’s Facebook account, Facebook requires a court order. Ironically, in July 2023, an Australian court ordered Facebook owner Meta Platforms to pay fines totalling A$20m for collecting user data through a smartphone application advertised as a way to protect privacy, without disclosing its actions;

• if all else fails, apply for a court order in the relevant jurisdiction of the relevant custodian. This action is likely to be expensive and delay the administration of the estate. The “face-off” between Facebook and the LPRs in the German judgment referred to above lasted nearly six years. Therefore, the costs of pursuing information about the digital estate needs to be carefully balanced against the benefit of obtaining the data, especially in circumstances where there is no guarantee that access will be granted by the custodian even with a court order. In an effort to protect the LPR, beneficiary consent ought to be obtained before court proceedings are inflated; and

• if the LPR decides that a court order is not appropriate, you will have a “boating accident”.

Access to digital devices

The benefits of an LPR having access to digital devices is two-fold. First, most digital accounts, and digital records, have two-step authentication, the majority of which send an SMS or code to an application saved to a registered digital device. Without access to the digital device, LPRs may be unable to complete the authentication, which results in them not having access to digital records and accounts.

Second, digital devices can be valuable in their own right, either due to sentiment or as evidence of a deceased person’s testamentary intentions (especially in the rise of informal electronic wills). Without access to these devices, critical evidence can be lost or result in a “boating accident”.

Despite what advisers may have seen in the movies, cracking into digital devices is not easy. As technology develops, “cracking the code” has become almost impossible. Further, advisers advising clients to “crack the code” may also be directing them to breach criminal laws (as identified above).

In situations where a LPR does not have “the code”, an adviser could:

• review the custodian’s service agreements, namely, the terms and conditions, to identify the succession of the digital device on the death of the user;

• review the custodian’s website for further details on the succession of the account. For example, Apple has introduced a “legacy contact”. Apple notes:72

“… Adding a Legacy Contact is the easiest, most secure way to give someone you trust access to the data stored in your Apple account after your death. The data may include photos, messages, notes, files, apps you’ve downloaded, device backups and more. Certain information, like movies, music, books, or subscriptions you purchased with your Apple ID, and data stored in your Keychain — like payment information, passwords, and passkeys — can’t be accessed by your Legacy Contact.”

On the legacy contact producing the access key (this is different from your passcode) and your death certificate, they can request access after a user has passed away. If there is no legacy contact set up, Apple requires and verifies legal documentation. This generally includes a death certificate and may also require a court order or other documentation.

However, Apple refused a US court order to help the FBI gain access to the iPhone used by one of the shooters in the mass killing in San Bernardino, California, on 2 December 2015, so it is questionable as to how successful an LPR will be even with a court order;73

• the LPR could apply for a court order in the relevant jurisdiction of the relevant custodian. As noted above, if the LPR wishes to take this action, consent from the beneficiaries is vital; and

• if the LPR decides that a court order is not appropriate, you will have a “boating accident”.

The key takeaway from the above is that, if a willmaker does not have an adequate legal plan and an adequate access plan for their digital estate on death, LPRs are likely to be left sailing through uncharted waters which may ultimately result in a “boating accident”. In the lead-up to this, significant costs coupled with a delay in administration are likely to occur — the perfect formula for a disgruntled beneficiary.

But it is not all bad news. There are several legacy tools that custodians offer their users to assist their nominated LPRs to gain access to their digital estate. For example, Google offers the “inactive account manager” tool, and Apple and Facebook offer their own version of the “legacy contact”.74 Further, custodian wallets, such as Binance, provide guidance to users on how to plan for the succession of their digital wallets. Willmakers have the option of both low-tech solutions, such as “paper and pen” and “USB or hard drive”, and advanced solutions, such as “encrypted email” and a “dead man’s switch”.75

On the other hand, without any legal plan or access plan, the benefit of such tools and solutions is lost. It is therefore the duty of the adviser to go through the nature and value of a willmaker’s digital estate during the estate planning phase and provide advice on the succession of the same. This will enable the LPR, on death or incapacity, to access a user’s digital estate in a secure, useable, resilient and efficient manner, which will ultimately avoid a “boating accident”. If advisers are not confident on advising on the digital estate, either at the estate planning or the estate administration phase, it should be excluded from their retainers. With over 88% of Australians now having a digital record, it is no longer acceptable for the digital estate to be overlooked.

Lisa Barca

Partner

Turner Freeman Lawyers

This article is an edited version of “Dealing with digital assets, records and devices in deceased’s estates – current issues and state of play” presented at The Tax Institute’s Death & Taxes Conference held in Brisbane on 10 to 11 October 2024.
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Contractual and commercial disputes and GST

by Chris Sievers, Barrister, Victorian Bar


The GST is a multi-stage transaction tax, with the economic burden intended to fall on the consumer. Between commercial parties, the GST is generally intended to have no financial consequences, with the GST liability imposed on the supplier matched by the purchaser’s entitlement to input tax credits. However, the unfortunate reality is that GST has been the cause of numerous disputes between commercial parties. This is because the treatment of GST is required to be addressed at a contractual level and disputes often arise as to the meaning of those contractual terms. This article continues a theme that the author identified in a paper presented in 2017, discussing a number of disputes between commercial parties over recent years. The cases illustrate the importance of clear contractual drafting with respect to the treatment of GST.



Introduction

At the 2017 National GST Intensive, I presented a paper titled “GST in the real world — contractual and commercial disputes”.1 The introduction to that paper included the following paragraphs (footnotes omitted):

“The Federal Court has described the GST as a ‘practical business tax’ and being designed to operate ‘in a practical business context’. Unfortunately, any search of a legal database tells us that the application of the GST to commercial dealings has been far from smooth, with a number of disputes between commercial parties brought before the Courts.

The disputes generally do not involve the question of whether GST is payable, those disputes usually involve the Commissioner. Rather, the disputes are about who is to bear the ultimate liability for GST. Under the GST Act, the supplier incurs the liability to pay GST but the supplier has no statutory right to pass on that GST liability to the purchaser — this needs to be done as part of the contractual relationship. How this contractual relationship is recorded is critical and many of the commercial disputes involve a contest about the terms of the contractual relationship.”

This article continues the theme, with disputes between commercial parties as to GST continuing to be brought before the courts. Unsurprisingly, these disputes generally involve real property transactions, with the ultimate question involving which party is to bear the economic burden of any GST that is payable.

The first part of this article looks at the Nerang Subdivision series of cases heard in the Supreme Court of Queensland between early 2020 and September 2024. The proceedings involved a number of complex GST issues surrounding a large-scale residential property development and the proper construction of agreements entered into between the owner and the developer. The issues included: whether the owner was required to register for GST; how the GST liability on the sale of the developed lots was to be addressed as part of the sharing of the proceeds; and whether the distribution of sale proceeds to the developer could be grossed up on account of GST. The proceedings are also noteworthy because the Commissioner was joined to the substantive proceeding as a necessary party, given the GST registration issue.

The article then looks at the scope for parties to impact the GST treatment of a transaction through the terms of the contractual arrangement. It is common for standard form contracts of sale to use a “tick-the-box” approach to GST, whereby parties trigger certain GST treatments and consequences. The approach has led to disputes.

My 2017 paper discussed such a dispute, with the proceeding ultimately finding its way to the Victorian Court of Appeal.2 The solicitor for the seller inserted the word “GST” in the relevant box in the particulars of sale of a contract of sale in circumstances where the general conditions stated that “The price includes GST (if any) unless the words ‘plus GST’ appear in this box”. Was the insertion of this word to be construed as meaning “plus GST” so that the stated sale price was to be grossed up on account of GST?

At first instance, the primary judge found that the contract provided a clear mechanism for the parties to give effect to an agreement that the purchaser must pay GST on the purchase price — the mechanism was not employed in this instance and the burden of GST did not shift to the purchaser. On appeal, the Court of Appeal disagreed, finding that a reasonable business person3 would have understood that the inclusion of the word “GST” was to involve the general condition in the contract of sale so as to transfer any GST liability of the vendor to the purchaser.

Further disputes have arisen in the context of “tick-the-box” contracts. Discussed in this article are the decisions of the Victorian Supreme Court in Duoedge Pty Ltd v Leong4 and the Full Federal Court in Belconnen Lakeview Pty Ltd v Lloyd.5 Both decisions consider the effect of the supplier ticking certain boxes in the contract and the scope of the relief available to purchasers where the actual GST position is different.

Disputes also arise in the complex arena of “tripartite agreements”, particularly in the context of third party consideration which can lead to the unfortunate outcome where GST is payable but the entity paying the consideration is unable to recover input tax credits because the taxable supply is made to a third party. A recent illustration is the decision of the Federal Court in Konebada Pty Ltd ATF the William Lewski Family Trust v FCT.6 In that case, the Federal Court placed a particular focus on the contractual arrangement entered into between the parties to support its finding that the entity that paid lawyers who were acting for, and providing legal services to, third parties acquired a separate taxable supply from the lawyers. This decision may have important implications for the GST treatment of litigation funding arrangements.

The Nerang Subdivision proceedings

The Nerang Subdivision dispute involved five proceedings in the Supreme Court of Queensland between June 2020 and September 2024.7 The decisions illustrate the complex GST issues that can arise where an owner of land enters into an agreement with a developer whereby the land is to be subdivided and the lots sold to purchasers. Under these types of development arrangements, generally:

• the owner remains the registered proprietor of the land;

• the developer undertakes the development and incurs the costs of the development, with the owner taking an essentially passive role in the development. The developer will recover input tax credits with respect to the costs of the development;

• on the sale of the lots, the proceeds of sale will be shared between the owner and the developer in a manner set out in the development agreement;

• if the owner is registered for GST, or is required to be registered, the sale of the subdivided lots will be a taxable supply by the owner, with the owner liable to pay GST; and

• the proceeds distributed to the developer will often be described as the “developer’s fee”, with the proceeds representing consideration for a taxable supply by the developer to the owner of development services. The developer will pay GST with respect to the proceeds and the owner (if registered or required to be registered) will be entitled to an input tax credit.

As a further complication, given the introduction of the “GST withholding rules” that apply to supplies made on or after 1 July 2018:8

• the purchasers of the subdivided lots will be required to withhold a proportion of the contract price on account of GST (1/11th or 7% if the margin scheme is to be used) and to pay that amount to the Commissioner;9 and

• the owner will be entitled to a credit in respect of the purchaser’s payment.10

The decisions illustrate the various pitfalls that can arise if GST is not properly considered when drafting contractual documents. Given the scope of the development, which the court observed was expected to generate more than $2b in revenue, the financial impact of GST was significant for the parties. Ultimately, after four hearings before the Supreme Court and one appeal to the Court of Appeal, the result appeared to be as follows:

• the owner of the land was required to be registered for GST. The sale of the subdivided lots were therefore taxable supplies, with GST payable by the owner;

• the distribution of the sale proceeds to the owner (25% of the “gross sale proceeds”) was to be calculated after the payment of GST, ie net of GST;

• the distribution to the owner was inclusive of any adjustments, including any land tax paid by the developer prior to settlement;

• the distribution of the balance of the sale proceeds to the developer was to be calculated after the payment of GST, ie net of GST; and

• the distribution to the developer was not to be grossed up on account of GST. But the owner would presumably to be entitled to an input tax credit with respect to the sale proceeds distributed to the developer on receiving a tax invoice.

The background facts

The property comprised 312.3 hectares on the western side of the Pacific Highway on the Gold Coast. On 22 May 2008, the registered proprietor of the property died and on 30 September 2009, the administrator of the estate (the owner) entered into a development deed (the deed) with the developer. The planned development was to comprise approximately 3,500 dwellings, a village centre, and an industrial precinct. It was anticipated that the development would likely take 10 to 15 years to complete, that it would be developed and sold in approximately 27 stages, and that it would ultimately involve the expenditure of in excess of $750m in development costs and revenue of more than $2b.

The deed contemplated that the owner and the developer would obtain their pecuniary recompense from the development via their entitlements to receive, respectively, the “owner’s return” and the “developer’s return”. Despite the parties’ agreement to associate together to carry out the project, cl 2.3.1 of the deed provided that the document did not create a partnership, joint venture, agency or fiduciary relationship between the developer and the owner.

The development was to be undertaken on a staged basis. A “stage” referred to that part of the land that was designated as a stage of the development in the master program. The owner was required to grant a “development lease” for each stage. The form of the development lease was prescribed in a schedule to the deed.

Under the deed, the developer’s obligations included:

• subject to limited exceptions, to pay rates and charges and land tax levied on the land;

• to seek to obtain (at its cost) the approvals required to undertake the development;

• to undertake the development in accordance with the development documents and its obligations under the deed and, for that purpose, could engage and instruct all necessary advisers, consultants, contractors and agents in connection with the exercise of its rights and the performance of its obligations under the deed;

• to provide a detailed report to the owner on the progress of the project within 14 days after the end of each quarter; and

• to provide a marketing and sales plan to the owner, which included a list of lots to be released for sale and their proposed sale price, prior to commencing marketing and selling the lots.

The deed further provided that:

• the developer had the sole and exclusive right to exercise control of the project;

• the developer accepted all risks relating to the undertaking of the development, including risks relating to the actual costs of the development exceeding the costs estimated by the developer, and the actual revenue and profit to be derived by the developer from the development being less than the revenue and profit estimated by the developer; and

• the owner agreed to cooperate fully with the developer and use his best endeavours to bring about the successful performance and completion of the project, and to do all acts and things which were required for the purposes of carrying out and completing the project in accordance with the terms of the deed, including by allowing access to the land and, as and when the developer required full possession and use of a stage to undertake the development work, to deliver up possession of the stage and grant a development lease for it.

Under the development leases, between the owner (as “landlord”) and the project manager (as “tenant” and nominee of the developer):

• the project manager was required to prepare a subdivision plan for the lots to be created from the stage and lodge that plan for registration, prepare a partial surrender of the development lease so far as it relates to the sale of a lot to a third party, and pay the owner’s return to the owner on settlement of the sale of each lot; and

• the owner was required to sign and return the subdivision plan to the project manager and do all things necessary to assist the project manager in obtaining approval and registration of that plan and sign and return to the project manager the partial surrender of the development lease relating to the sale of a lot.

A dispute arose between the owner and the developer concerning how the possible incidence of GST might impact the calculation of the returns to which the owner and developer might eventually become entitled.

Application for declaratory relief

In Nerang Subdivision Pty Ltd v Hutson,11 the developer sought the following declarations:

• under the deed and the development lease, the parties intended that the amount of any liability for GST on the owner’s taxable supply of a lot is to be met from the owner’s return; and

• the amount of the developer’s return payable to the developer is exclusive of GST.

The owner submitted that both declarations should be refused, contending that the relief claimed by the developer should be regarded as hypothetical because it is claimed in relation to circumstances that had not occurred and might never occur. The owner’s alternative position was that if, contrary to his primary position, declaratory relief was to be given, the declarations should be formulated with greater precision and to the opposite effect to those sought by the developer.

At the time of the application, the development was not at a stage where the owner had become obliged to grant any development leases. Rather, development had only progressed to the stage of preparation of the applications under the Planning Act 2016 (Qld) seeking approval for its initial stages. There was no evidence before the court as to whether and, if so, within what time frame the Gold Coast City Council would approve the applications which were be before it.

The court considered the terms of the deed in some detail, observing (at para 14) that the deed differentiated very clearly between the owner’s essentially passive but facilitative role and the developer’s controlling and active role.

The court further observed that the deed contemplated that the parties were to obtain their respective pecuniary returns from the project out of the proceeds of sale of the subdivided lots which may be created by the development. The starting point was cls 5.1 and 5.7 of the deed, which provided as follows:

“5.1 The Owner is to receive the Owner’s Return in accordance with the terms of each Development Lease.

…

5.7 The Developer is entitled to receive and be paid the Developer’s Return.”

Clause 17.1 of the deed provided the following definitions:

“Owner’s Return means the amount payable to the Owner under a Development Lease, excluding rent, outgoings and monies paid by a tenant on account of GST.

Developer’s Return means all of the proceeds of sale of Lots and all other monies received in respect of the Project but excluding the Owner’s Return.”

Once a development lease was entered into, cls 5.1 to 5.4 of the lease provided as follows:

“5.1 The Tenant will use reasonable endeavours to promote, market and sell Lots.

5.2 In order for the Tenant to satisfy its obligations under clause 5.1, the Landlord authorises the Tenant to:

5.2.1 engage real estate agents and lawyers;

5.2.2 negotiate contracts of sale on behalf of the Landlord;

5.2.3 collect and distribute the proceeds of settlement of Lots; and

5.2.4 do all [other] things reasonably necessary to satisfy the Tenant’s obligations under clause 5.1.

5.3 The Tenant will pay the Landlord on the date of settlement of each Lot, an amount equal to 25% of the Gross Sale Proceeds for that Lot.

5.4 The Tenant is entitled to receive and be paid all the proceeds of sale of Lots and other monies received in respect of the Works and the Development for the Stage, after payment of the amounts due to the Landlord under clause 5.3.”

Clause 15.6 of the deed dealt with GST and provided as follows:

“15.6 Unless otherwise specified, any payment made by one Party to another under this document is exclusive of GST and:

15.6.1 A Party must pay to the other [Party] an amount equivalent to the GST at the time that that Party is required to make the payment.

15.6.2 The Party making the Taxable Supply must give to the other a tax invoice. If the Party does not provide a tax invoice then the other Party is not required to make any payment of GST under this clause until it has received a tax invoice.

15.6.3 When calculating the amount of:

(a) a Project Cost,

(b) any other reimbursement from one Party to the other under this document;

(c) any expense, loss or liability incurred or to be incurred by one Party under this document,

then that Party may include GST payable on the Taxable Supply giving rise to that amount but must deduct the amount of an input tax credit to which that Party is entitled.”

And cl 20 of the lease provided as follows:

“20.1 The amount of rent and all other amounts payable under this Lease are exclusive of GST.

20.2 If the rent or any other payment obligation under or in connection with this Lease is a Taxable Supply, then the consideration for the Supply is increased by an additional amount equal to the amount of that consideration multiplied by the relevant GST rate. The additional amount is payable on receipt of a tax invoice.

20.3 Unless otherwise stated in this Lease, if a party is entitled to be reimbursed or indemnified by another party for an expense, claim, loss, liability or cost incurred in connection with this Lease, the reimbursement or indemnity payment must not include any GST component of the expense, claim, loss, liability or cost for which an Input Tax Credit may be claimed.”

The court also observed that the owner was not presently registered for GST, and did not intend to register for GST now or in the future. This was because the owner had formed the opinion that the estate was not carrying on an “enterprise” and was thus not permitted to be registered for GST. In forming this view, the owner relied on the following matters:

• he did not consider that the estate (as opposed to the developer) was carrying on activities, or a series of activities, in the form of a business. Under cl 7.2 of the development deed, it was the developer who had the sole and exclusive right to carry out the development and market and sell the resulting lots to third parties;

• he did not consider that the estate (as opposed to the developer) was carrying on activities, or a series of activities, in the form of an adventure or concern in the nature of trade; and

• in coming to this view, he had taken into account the Commissioner of Taxation’s public rulings TR 97/11 (relating to businesses), TR 92/3 (relating to profit-making undertakings and therefore adventures or concerns in the nature of trade) and MT 2006/1 (relating to enterprises).

The owner was also of the view that, even if the estate was carrying on an enterprise and thus permitted to be registered for GST, it would not be required to be registered for GST because any sales that the estate will make in the future in accordance with the development deed would be supplies of capital assets, which are disregarded for the purposes of calculating projected GST turnover. As an aside, I note that the owner formed this view well before the Administrative Appeals Tribunal (AAT) handed down its decision in Collins and FCT12 where Senior Member Olding considered this issue.

The court observed that, if the owner’s opinion was correct, there was no point to the application brought by the developer. In this context, the developer did not ask the court to determine the correctness of the owner’s opinion, but rather to proceed on the basis that there was no certainty as to whether GST would arise or apply to sales of lots on behalf of the owner/landlord.

One further complexity identified by the court was that, if GST did apply to the sales of the lots on behalf of the owner/landlord, the GST withholding provisions would apply to all of those sales. Under those provisions, the person who receives the taxable supply would be the person liable to pay the Commissioner an amount in respect of GST at the time of settlement, and the person who makes the taxable supply (ie the owner) would be entitled to a credit in respect of the third party purchaser’s payment.

Ultimately, the court determined that the application should be refused on the grounds that the question to be considered was hypothetical. The court accepted that there was a genuine dispute between the parties and that the developer (as applicant) had a sufficient interest in the outcome. However, the application was asking the court to resolve a controversy as to the way in which GST might impact on the moneys to be paid by the developer and to be received by the developer on the sale of the lots. In this respect, those obligations and entitlements could only ever exist if there was a lease, and presently the owner was not yet under an obligation to even grant a lease. Further, the question of how GST might impact those payments may depend on the terms of the contracts of sale, which had not yet been determined.

The court concluded that the application invited the court to go beyond its role of finally determining the rights of litigants and into the impermissible role of giving an advisory opinion in relation to hypothetical and abstract circumstances.

Stay application

In around February 2021, a further dispute emerged, being whether the proposed form of contract to be used for the sale of lots to third parties that had been proposed by the developer, was consistent with the terms of the development deed and the development lease. At this time, two stages were approved and the owner (as landlord) and the developer (as tenant) had entered into a development lease for each stage.

In Hutson v Nerang Subdivision Pty Ltd,13 the owner issued proceedings in the Supreme Court seeking the following relief:

“(a) The form of contract proposed by the respondents is not consistent with the terms of the Development Deed and the Development Lease (Contract Dispute); and

(b) In the alternative to the order sought in paragraph 1, a declaration that, in respect of each and every contract between the applicant (as landlord under the Development Lease) and a third party purchaser in the form of the proposed contract, the amount that the tenant under the Development Lease is otherwise entitled to receive in respect of such sale under the Development Deed and the Development Lease is not to be increased by 10% on account of the tenant’s liability for GST by operation of clause 20.2 of the Development Lease or clause 15.6 of the Development Deed or otherwise (GST dispute).”

The court observed that the GST dispute was whether the amount that the first and second respondents, as the developer, were to receive from the sales of the developed lots was to be increased by 10% on account of GST by operation of clauses in the development deed and the development lease.

The developer made a cross-application to the court, applying for a stay of the proceedings. This related to the contract dispute, which the developer had sought to refer to expert determination pursuant to the dispute resolution provisions of the deed. In considering the stay application, the court observed that it was clear that the form of the contract would be relevant to the question of the resolution of the GST dispute. And also, while the expert determination was final and binding on the parties, it would not be binding on the court in the determination of the GST dispute — so that it was not necessary, nor in the interests of expediency or consistency, that the two disputes be determined at the same time.

In all the circumstances, the court considered it to be appropriate that the parties be held to their bargain and that it was appropriate that a stay be granted pending determination of the contract dispute by an expert.

Substantive proceedings

In 2023, further proceedings were issued — Nerang Subdivision Pty Ltd v Hutson.14 At the time the proceedings were issued, the owner and developer were parties to four development leases over different parts of the property that reflected different stages of the project.

The court observed that the proceeding raised the following issues for determination:

“(a) whether the [owner] is presently required (or, alternatively, will be in the future be required) to be registered for GST pursuant to s 23-5 of the A New Tax System (Goods and Services) Tax Act 1999 (Cth) (GST Act);

(b) whether the amount of the Owner’s Return which the [owner] will receive on the sale of each Lot is to be reduced by any GST payable by the [owner] on that sale, regardless of whether the purchaser of the Lot pays GST in relation to the supply under the GST withholding provisions in subdivision 14E of schedule 1 to the Taxation Administration Act 1953 (Cth);

(c) whether the Deed or the Development Leases bring about the result that the Developer’s return from the sale of a Lot is to be increased by the amount of the Developer’s liability for GST;

(d) whether an adjustment that increases the amount to be paid by a purchaser at settlement of the sale of a Lot by reason of land tax having been paid prior to settlement is an adjustment within the meaning of that term in the definition of Gross Sale Proceeds in the Development Leases.”

The court noted that the Commissioner was joined to the proceeding because the first issue concerned the application of the GST Act. In this context, the role of the Commissioner was identified as follows:

“[10] The role of the Commissioner was limited to making submissions on the proper construction of the relevant provisions of the GST Act and the application of principles derived from relevant authorities to assist the court to determine whether to make the declarations sought in respect of the first issue and to ensure that such declarations as might be made do not inhibit the discharge of the Commissioner’s statutory duties in connection with the administration of the GST Act.”

Joining the Commissioner as a party to the proceeding addressed the concerns identified by Gzell J in CSR Ltd v Hornsby Shire Council15 where the court concluded that, in the absence of the Commissioner as a party to the proceedings, a declaration should not be granted that CSR was obliged to provide a tax invoice to the Council with respect to a compulsory acquisition of land. An issue between the parties was whether the compulsory acquisition of land gave rise to a taxable supply and an entitlement to an input tax credit.

Registration for GST

Enterprise. The developer submitted that the activities undertaken by the owner under the deed and the development leases were being carried on in the form of the business and (or alternatively) in the form of an adventure or concern in the nature of trade. The developer emphasised the scale of the development, the change in the character and the physical form of the land resulting from the development, as well as the period over which the project had been pursued to date and for which it would be pursued in future. The owner submitted that the business of developing the land was being undertaken by the developer and not by the owner, whose role was limited to realising a long-held family asset.

The court looked beyond the income tax authorities dealing with the carrying on of a business, and noted that the decisions16 which recognised the definitions of “enterprise” and “carrying on an enterprise” in the GST Act appear, on their face, to be substantially broader than the concept of “carrying on a business” for the purposes of income tax. The court observed that the parties’ agreement to undertake the project was a commercial arrangement and that it was reasonable to infer that the owner had entered the commercial arrangement and agreed to accept the fixed percentage of the gross sale proceeds of each lot in return for the developer and project manager developing the land with the intention of ultimately receiving more from the owner’s return on the sale of all of the lots than would have been realised from a sale of the undeveloped land.

Further, although the developer exercised control over the project, undertook the development work and bore the risks associated with the cost of the development, the owner’s role in the commercial arrangement was not entirely passive. The aims of the project could not be achieved without the owner granting the development leases and delivering up possession of the relevant parts of the land to be developed as a stage and, subsequently, executing contracts of sale for lots pursuant to his obligations under the deed and the development leases. The court was satisfied that this conduct, which facilitated the development and the ultimate sale of the lots under the terms of the commercial arrangement with the developer, amounted to a series of activities done in the form of a business and, accordingly, came within the broadly expressed definition of “enterprise” in s 9-20 GST Act.

The court also found that the owner satisfied the definition of enterprise through carrying on activities in the form of a lease (s 9-20(1)(c) GST Act). The court rejected the owner’s argument that, as the rent paid under each development lease was $1.00, this activity was done “without a reasonable expectation of profit or gain” so that it was excluded from the definition of “enterprise” by the operation of s 9-20(2)(c) GST Act. The court considered that, looking at the broader arrangement, the owner entered into the development leases in the expectation that the amount of the owner’s return from the sale of lots, following development facilitated by the development leases, would exceed the proceeds of selling the undeveloped land. In those circumstances, the activity comprised by the observation of the covenant of quiet enjoyment was done with a reasonable expectation of gain and was not excluded from the definition of “enterprise” under s 9-20(2)(c) GST Act.

GST turnover threshold. As no sale of lots had taken place, it was common ground that the owner’s current turnover did not meet the current GST turnover threshold. The developer sought a declaration that the owner would be required to register for GST at the time of the sale of the first of the lots — thereby satisfying the projected GST turnover test. The owner submitted that this was not the case on two grounds:

1. the sales of the lots are supplies by way of a transfer of ownership of a capital asset and therefore, pursuant to s 188-25(a) GST Act, are to be disregarded in working out the owner’s projected GST turnover; and

2. the sales of the lots are supplies that are not made in connection with the lease enterprise carried on by the owner and therefore, pursuant to s 188-20(1)(c) GST Act, are excluded from the aggregated value of the supplies which comprises the owner’s projected GST turnover.

The court observed that the first contention had been considered by the AAT in Collins and FCT.17 As in that case, the parties made detailed submissions on the application of s 188-25(a) by reference to the capital/revenue dichotomy addressed in the income tax jurisprudence. The owner also argued that he agreed to sell the land in exchange for a fixed percentage of the gross sale proceeds which was not dependent on the success or otherwise of the business conducted by the developer and project manager — all of the risks and benefits otherwise lay with the developer.

The court accepted that the owner was not engaged in the same business as the developer, but nevertheless concluded that, having regard to both the commercial nature of the arrangement with the developer and the character, scale and duration of the project, by making the land available for the development, the owner had committed that land to a profit-making scheme or undertaking. Therefore, the lots which were to be sold in pursuit of the owner’s profit-making scheme and did not fall within the term “capital assets” in s 188-25(a) GST Act.

The court also rejected the owner’s submission that the sales of the lots would not be supplies made in connection with the lease enterprise. On the basis that the owner granted the development leases and observed their terms for the purpose of achieving a gain from the sale of lots following development facilitated by those leases, the court was satisfied that the sales of lots would properly be characterised as supplies made in the course or furtherance of the lease enterprise and therefore, even on the owner submission, would be supplies made in connection with the lease enterprise.

The court concluded by finding that it was satisfied that, when calculated from the date of the hearing, the sum of the values of all of the supplies that the owner had made, or was likely to make, during that month and the following 11 months exceeded $75,000. The owner’s GST turnover therefore met the registration turnover threshold.

Calculation of the owner’s return

The parties’ return from the proceeds of sale was addressed in cls 5.3 and 5.4 of each development lease:

“Return

5.3 The Tenant will pay the Landlord on the date of settlement of each Lot, an amount equal to 25% of the Gross Sale Proceeds for that Lot.

5.4 The Tenant is entitled to receive and be paid all the proceeds of sale of Lots and other monies received in respect of the Works and the Development for the Stage, after payment of the amounts due to the Landlord under clause 5.3.”

“Gross sale proceeds” was defined in cl 22.1 of each development lease to mean:

• in the case of a vacant unimproved lot: the actual amount received at settlement from the sale of the lot comprising the sale price plus or minus any adjustments to it (eg rates or charges) pursuant to the contract for the sale of the lot less any GST payable on that amount; and

• in the case of any lot which is sold or disposed of with building improvements: an amount equal to that part of the sale price attributed to the unimproved value of the lot (ie without any building improvements) as agreed between the parties, or failing agreement within seven days after the contract or agreement for the sale of the lot is signed, then as determined by the valuer, and in either case less any GST payable on that amount.

The developer submitted that the effect of these clauses was that, under cl 5.3, the owner received 25% of the “gross sale proceeds”, being the sale price less GST, but due to cl 5.4 not adopting the concept of “gross sale proceeds”, the balance of “all the proceeds of sale” to be distributed to the developer necessarily excluded any deduction on account of GST payable by the owner’s taxable supply of the lots. This effectively left the owner to pay the GST from his share of the sale proceeds — from which an amount equal to the GST had already been deducted.

The court did not accept the developer’s construction of the clauses. The court considered that a reasonable business person in the position of the parties would have understood that the owner’s return was an amount calculated after payment of GST to the Commissioner. Further, although cl 5.4 was drawn in broad terms, the entitlement created by that clause for the developer to receive an amount calculated “after payment of the amounts due to the [owner] under clause 5.3” was properly understood to mean an amount remaining after payment of 25% of the gross sale proceeds and after payment of GST to the Commissioner. That also accorded with the express exclusion of the owner’s return from the definition of “developer’s return” in cl 17.1 of the deed.

The court provided the following examples that would arise on the developer’s construction — whereby the amount received by the owner from the sale of the lot would be reduced, and the amount of the developer’s return would be increased, by the GST payable on the sale:

• a sale of a lot for a GST inclusive price of $220,000, with GST payable at the rate of 10%:

• the gross sale proceeds would be $200,000, being the GST inclusive price received at settlement less the $20,000 GST payable on that amount;

• the owner’s return would be $50,000, being 25% of the gross sale proceeds;

• the developer’s return would be $170,000, being the GST inclusive price received at settlement less the owner’s return; and

• the owner would then be required to pay $20,000 GST to the Commissioner from the owner’s return, effectively reducing that sum by the amount of GST payable on the sale of the lot; and

• the result would be no different where the purchaser pays the GST amount of $20,000 to the Commissioner pursuant to the GST withholding provisions:

• the gross sale proceeds would be $200,000, being the GST inclusive price less the $20,000 GST paid to the Commissioner by the purchaser;

• although the owner’s return would notionally be $50,000, being 25% of the gross sale proceeds, the amount actually received by the owner would be reduced by the $20,000 GST payable on the sale of the lot, with that amount being included in the developer’s return even though GST had in fact been paid by the purchaser; and

• the developer’s return would be $170,000, being the GST inclusive price received at settlement less the (notional) owner’s return.

Grossing up the developer’s return for GST

It was common ground that, in providing development services pursuant to the deed and each development lease, the developer had made a taxable supply to the owner, with the “developer’s return” being consideration for that taxable supply. The question was whether the deed or developer’s return the development leases provided for that amount to be increased on account of GST.

Clause 15.6 of the deed provided as follows:

“15.6 Unless otherwise specified, any payment made by one Party to another under this document is exclusive of GST and:

15.6.1 A Party must pay to the other [Party] an amount equivalent to the GST at the time that that Party is required to make the payment.

15.6.2 The Party making the Taxable Supply must give to the other a tax invoice. If the Party does not provide a tax invoice then the other Party is not required to make any payment of GST under this clause until it has received a tax invoice.”

Clause 20 of the development leases provided as follows:

“Rent and outgoings exclusive of GST

20.1 The amount of rent and all other amounts payable under this Lease are exclusive of GST.

Payment of GST

20.2 If the rent or any other payment obligation under or in connection with this Lease is a Taxable Supply, then the consideration for the Supply is increased by an additional amount equal to the amount of that consideration multiplied by the relevant GST rate. The additional amount is payable on receipt of a tax invoice.”

The developer submitted that the effect of these clauses was that the developer’s return was exclusive of GST and the owner must, on receiving a tax invoice from the developer, gross-up payment of the developer’s return by the amount of GST payable on that taxable supply. The owner submitted that this argument should be rejected because the clauses applied on the making of a payment, or an obligation to make a payment, by one party to the other. He argued that the process for distribution of the proceeds of sale of a lot did not involve the owner making, or being required to make, a payment to the developer.

The court observed that the issue turned on whether a reasonable business person in the position of the parties would have understood the developer’s return to be either: a payment made by the owner to the developer within the meaning of cl 15.6 of the deed; or an amount payable by the owner, or a payment obligation on the part of the owner, within the meaning of cls 20.1 and 20.2 of each development lease.

The court considered there to be significant force in the owner’s submission that the words used in cl 5.7 of the deed — that the developer is “entitled to receive and be paid” the developer’s return — do not create an obligation on the part of the owner to pay the developer’s return. In this context, under the mechanism agreed for the collection and distribution of the proceeds of sale of lots, the developer controlled the distribution of sale proceeds.

By cl 5.2.3 of each development lease, the project manager (as the developer’s nominee) was authorised by the owner to collect and distribute the proceeds of sale. Consistently with that authority, the sales contracts for lots included a requirement that the buyer pay the balance of the purchase price to the project manager in accordance with the owner’s authority. The consequence of the developer (through the project manager) controlling the distribution of the sale proceeds was that there is no occasion where the owner was called on or obliged to pay the developer’s return to the developer. The only moneys that the owner received from the sale of a lot was the owner’s return, and through cl 5.7 of the deed and cl 5.4 of the development lease, the owner had expressly ceded his right to receive the proceeds of sale from a lot beyond the amount of the owner’s return.

The court also observed that, at the time the deed was executed, it would have been apparent to the parties that the provision of development services would be a taxable supply which would attract a GST liability. In those circumstances, it would be expected that, if the parties intended that either cl 15.6 of the deed or cls 20.1 and 20.2 of each development lease would be engaged to increase the developer’s return by the amount required to meet the developer’s liability for GST, they would have used clear language to signify that the developer’s return was a payment made by the owner to the developer.

Ultimately, the court was not persuaded that a reasonable business person in the position of the parties would have understood the developer’s return to be either: a payment made by the owner to the developer within the meaning of cl 15.6 of the deed; or an amount payable by the owner or a payment obligation of the owner within the meaning of cls 20.1 and 20.2 of the development lease.

Land tax adjustments

Clause 5.6 of the deed provided that the developer was responsible for paying land tax on the property. The sale contracts for the lots provided for an adjustment to the purchase price on account of land tax paid prior to settlement (thereby increasing the sale proceeds received).

Notwithstanding the fact that the definition of “gross sale proceeds” in the development lease referred to the amount received at settlement from the sale of the lot comprising the purchase price “plus or minus any adjustments to it (eg rates or charges) pursuant to the contract for the sale of the lot”, the developer submitted that the adjustment to increase the purchase price on account of land tax was not to be taken into account when determining the gross sale proceeds under the development lease and, thereby, the owner’s return. The developer submitted that, given the definition of “rates and charges” in the development lease expressly excluded land tax, it was evident that the parties had specifically excluded land tax from the parenthetical phrase “(eg rates or charges)” in the definition of “gross sale proceeds”.

The court did not accept the developer’s contention, noting that, ultimately, the developer’s argument rested on their contention that a construction which included an adjustment for land tax in the calculation of gross sale proceeds would lead to uncommercial results because the owner would receive an arbitrary windfall benefit depending on when, in a given financial year, settlement of a sale occurred. The court did not accept that submission, observing that land tax was a cost of the project to be met by the developer and that neither the deed nor the development lease provided the developer with an entitlement to direct reimbursement for any of the costs of the project. Rather, the agreements provided for an indirect mechanism for the developer to recover the costs of the project through its retention of the gross sale proceeds after payment of the owner’s return.

Costs proceeding

The final proceeding before the primary judge addressed the question of which party was to pay costs: Nerang Subdivision Pty Ltd v Hutson.18 The court observed that the Commissioner was a necessary party to the proceeding because, as the person responsible for the administration of the GST Act, his rights and obligations relating to the assessment of tax against the owner were directly affected by the declaration made following determination of the GST registration issue.

The developer submitted that, in circumstances where both they and the owner had enjoyed mixed success in respect of discrete issues which involved broadly equal time and cost in the proceeding, the court should make no order as to costs between those parties such that the parties are left to bear their own costs. Further, the owner should be ordered to pay the Commissioner’s costs of the proceeding.

The owner submitted that, as between himself and the developer, he was the successful party to the proceeding such that the developer should pay his costs. Alternatively, if the court determined that the developer’s success on the GST registration issue makes it appropriate to apportion costs between the parties, the owner should pay 1/3 of the developer’s costs of the proceeding and the developer should pay 2/3 of his costs of the proceeding. As to the costs of the Commissioner, the Commissioner should bear those costs himself on the basis that, in substance, he appeared as amicus curiae. Alternatively, if the court determined that the Commissioner was entitled to his costs, those costs should be paid by the developer.

The Commissioner submitted that he should not have to bear his costs of the proceeding which arose from the commercial dispute between the developer and the owner in which the Commissioner had no interest and where his presence as a party was only made necessary because that commercial dispute gave rise to the GST registration issue. The Commissioner’s primary position was that his costs should be paid by the owner as the unsuccessful party on the GST registration issue. Alternatively, the Commissioner submitted that it would be open to the court to order that the developer pay his costs or that the developer and the owner bear an equal share of his costs.

As between the owner and the developer, the court concluded that the exercise of the discretion to order costs should reflect the parties’ mixed success in respect of those different events. The appropriate exercise of the costs discretion as between those parties was to set-off their respective entitlement to be paid 50% of their costs, with the result that no order was made for costs as between those parties and they were each left to bear their own costs.

The court observed that the Commissioner did not seek to appear on his own initiative or at the suggestion of the court. Although he had no interest in the commercial dispute, the Commissioner was joined as a necessary party because his rights and obligations relating to the assessment of tax against the owner were directly affected by the declaration made following determination of the GST registration issue. The court did not accept the owner’s submission that the Commissioner appeared as amicus curiae.

The court was of the view that the Commissioner should not have to bear his costs of the proceeding which arose from a commercial dispute in which he had no interest and where his appearance was only necessitated because that commercial dispute gave rise to an issue concerning the application of the GST Act which would, once determined, directly affect his rights and obligations under that legislation. As between the developer and the owner, fairness dictated that the owner, as the unsuccessful party on the GST registration issue on which the Commissioner was joined, should bear the Commissioner’s costs.

The appeal

Shortly before this article was finalised, the Queensland Court of Appeal published its decision in the appeal brought by the developer.19

No cross-appeal appears to have been filed by the owner (with respect to the GST registration issue) and the appeal brought by the developer concerned the finding of the primary judge that the payment of the developer’s return was not to be grossed up on account of GST because distribution of that amount was not a “payment” by the owner to the developer and therefore did not fall within the general GST gross-up clause in the deed.

The developer submitted that the primary judge erred by focusing on what the owner actually received and the developer’s asserted “control” over the proceeds. The developer submitted that the owner held the legal and beneficial ownership of the lots when sold and, as vendor, would ordinarily be entitled to the sale proceeds. The sale proceeds were to be distributed in accordance with the terms of the development leases, with that distribution being undertaken by the developer as agent of the owner. The Court of Appeal observed that the primary judge rejected similar submissions and considered that the terms of the deed and the development lease did not support the agency construct because those terms expressly provided for the owner and the developer to receive their respective entitlement — the owner’s return and the developer’s return. There was simply no requirement under the terms of the documents for the owner to make any payment to the developer. The Court of Appeal found that no error had been demonstrated and dismissed the developer’s appeal.

Concluding observations

In its concluding comments, the Court of Appeal noted the observation of the primary judge that the terms of the deed (cl 15.6.3) and the development lease (cl 20.3) evidenced that the parties had turned their minds to GST, but no mention was made of the developer’s return in either of those clauses. And the final paragraph of the decision extracts the following observation of the primary judge:

“In my view, the private tax consequences for either party following receipt or payment of the amounts provided for the Deed and each Development Lease do not bear upon the resolution of the construction question raised by the Developer and Project Manager.”

This observation highlights the care that needs to be taken when drafting clauses dealing with GST. As observed earlier in this article, the outcome of this protected series of proceedings appears to be that the developer is exposed to adverse financial consequences, with the developer to receive its share of the sale proceeds (the developer’s return) after the payment of GST but being liable to pay GST on the receipt of the developer’s return without the ability to gross up that payment on account of GST. In contrast, the owner receives his share of the sale proceeds (the owner’s return) after the payment of GST and can apparently claim an input tax credit of 1/11th of the developer’s return distributed to the developer on receiving a tax invoice.

This is arguably a harsh outcome for the developer, but one which both the Supreme Court and the Court of Appeal unanimously found was directed by the clear words of the contractual terms agreed to by the parties.

Can the parties determine the GST treatment of a transaction?

Characterisation of “entities” and relationships

In Owners — Strata Plan No. 51487 v Broadsand Pty Ltd,20 Hamilton J made the following observation:

“24 There is also a well established legal doctrine that, where a relationship of a particular sort is established by the ambit of the rights conveyed or duties imposed by an agreement between parties, then a declaration in the agreement that the relationship is not to have that legal characterisation will be ineffective: the characterisation of the transaction will be governed by the substance of the agreement and not by the parties’ declaration in such cases. A well known example which has been cited is the decision of the High Court in Radaich v Smith [1959] HCA 45; (1959) 101 CLR 209 relating to leases. If one party gives another exclusive occupation of premises for a term, this being the very nature of a lease, then a stipulation that the arrangement is one of licence and not of lease will be ineffective. As Windeyer J said at 222, if ‘the rights that the instrument creates … be the rights of a tenant, it does not avail either party to say that a tenancy was not intended’.”

This observation equally applies in the context of GST and the identification of the relevant “entity” that makes a taxable supply or makes a creditable acquisition and as to the GST treatment of a transaction. Any label given to the relationship or the transaction in the contractual documents will not be determinative.

This question often arises in the context of partnerships,21 which constitute an “entity” for the purposes of the GST Act. Where two or more parties enter into an arrangement whereby they seek to undertake a transaction for their mutual benefit, the relevant “entity” for the purposes of the GST Act could be constituted as:22

• a number of distinct entities and distinct enterprises, each with separate GST liabilities and entitlements; or

• a partnership, involving a single entity and a single enterprise, with a single GST liability and single entitlement to input tax credits — but with each partner jointly and severally liable for the GST liabilities of the partnership entity.

The difficulty with partnerships — and the potentially harsh consequences — is illustrated by the decision of the Federal Court in Yacoub v FCT.23 The applicants were husband and wife who worked as self-employed builders under a partnership known as M&M Yacoub Partnership (M&M). The applicants were carrying out contract building for EJ Constructions Pty Ltd (EJ) and were concerned that they would not be paid. The principal of EJ offered the applicants a share in a new development involving the construction of 30 villas on four properties. The four properties were then acquired by EJ as to 75% as tenants in common, with the applicants as joint tenants as to 25% as tenants in common.

The parties entered into, without legal assistance, an agreement styled a “syndicate agreement”. Clause 3.1 of the agreement stated as follows:

“3.1 No partnership shall exist between the parties and nothing contained in this agreement shall be construed as creating a partnership.”

Subsequently, the parties entered into another agreement, this time with legal assistance. The agreement was expressed to supersede all previous agreements and included the following term:

“2. AGREEMENT The First Party and the Second Party have agreed that notwithstanding their co-registered proprietor shares of the property, that they will have equal shares in the property as tenants in common and will share equally all costs, liabilities, mortgages and proceeds derived from any sale arising from the property.”

An entity was then registered for GST (ML), with the registration form identifying ML as a limited partnership. The husband’s evidence was that he was unsure how to define the business venture and ticked the limited partnership box because it seemed to most closely approximate the relationship between the M&M and EJ because these entities had only a limited involvement with each other and “were not in business together in a normal partnership” like M&M.

The construction of the development proceeded and ML lodged eight BASs. The Commissioner issued a notice of assessment of $611,203 for unpaid GST. The applicants paid 50% of the assessment in discharge for what they believed to be their liability. EJ did not pay the remaining 50% and went into external administration. The Commissioner commenced proceedings against the applicants for recovery of the unpaid balance of the GST. The Commissioner disallowed the applicants’ objections on the ground that the arrangements between the applicants and EJ made them partners for tax purposes, even if not partners in general law.

The Federal Court (Jagot J) dismissed the applicants’ appeal against the objection decision, observing that:24

“25. Statements of intention by the parties may be relevant but do not determine whether a partnership exists, as the issue is determined by reference to the ‘substance and reality of the transaction being adjudged to be a partnership’.”

In this context, her Honour observed that the indicia of a partnership included:

“24. … (i) a mutual interest in the carrying on of the business for the purpose of profit or gain (in this regard, it has been said that all partnerships involve a joint venture but not all joint ventures involve a partnership … (ii) mutual confidence that the parties will engage in the venture for joint advantage only … (iii) sharing of profits and losses from the venture or a so-called community of profit and loss … (iv) mutual agency in the sense that each party is a principal of the business and may bind the other …”

Her Honour observed that (as acknowledged by the Commissioner) there was not much doubt that, when the applicants and EJ entered into the syndicate agreement in 2005, the legal relationship that they thereby created did not exhibit any of the indicia of a partnership as defined in s 995-1 ITAA97. However, the effect of cl 2 of the subsequent agreement — which included the clear words that the parties were to “share equally all costs, liabilities, mortgages and proceeds derived from any sale arising from the property” — was that, as a matter of substance, the parties thereby created between themselves a partnership both at general law and as a tax law partnership as defined in s 995-1 ITAA97.

Further, the two agreements were to be construed together, with the later agreement prevailing to the extent of any inconsistency because it represented the whole agreement of the parties in relation to its subject-matter. The legal effect of the contractual arrangements between the parties must therefore be determined in accordance with the syndicate agreement which was varied by the later agreement. In the context of the agreement as varied, the statement that no partnership exists in cl 3.1 was in the same position as the statement to the same effect in Fenston v Johnston. The statement was no longer consistent with the intention of the parties as objectively apparent from cl 2 of the later agreement.

The issue of tax invoices

A creditable acquisition will only be made if the entity acquires a taxable supply.25 A condition precedent to an entity being able to claim an input tax credit for the making of a creditable acquisition is the holding of a tax invoice.26 One of the requirements of a valid tax invoice is that it includes enough information to enable the identification of what is supplied and the extent to which the supply is a taxable supply.27

In this context, the AAT has described the role of tax invoices in the following terms:28

“… The tax invoice is the cornerstone of the GST regime. A tax invoice is a document that substantiates a creditable acquisition.”

However, the issue of a tax invoice stating that a taxable supply has been made — in and of itself — is “meaningless” if a taxable supply did not take place. As observed by the AAT in Bayconnection Property Developments Pty Ltd and FCT:29

“86. … the reality is that a tax invoice does not create a taxable supply; it records one. If a taxable supply did not take place, then a ‘tax invoice’ is meaningless. In other words, documents that are so called ‘tax invoices’ cannot substantiate a creditable acquisition if in fact there was no supply or acquisition.”

Nevertheless, the information contained in a tax invoice provided by the supplier to the recipient, including a statement that the supply provided is a taxable supply, is likely to provide supporting evidence that the supplier has made a taxable supply. In this context, in STNK and FCT,30 the applicant submitted that tax invoices provided by the supplier to the applicant recording taxable supplies of gold were prima facie evidence that the transactions described in the document occurred in accordance with s 1305 of the Corporations Act 2001 (Cth). It followed that the evidence must be accepted unless the AAT is satisfied otherwise by evidence adduced by the Commissioner. The Commissioner disputed this submission on the basis that this would effectively and impermissibly shift the burden of proof to the Commissioner, contrary to s 14ZZK of the Taxation Administration Act 1953.

Senior Member Olding observed that, surprisingly, there appeared to be no authoritative decision in which the matter had been squarely raised and considered. In rejecting the submission, Senior Member Olding considered that it was important to bear in mind the distinction between the burden of proof and the means of discharging that burden. Section 1305 was concerned with the latter, providing a means by which a corporate applicant may prove a matter stated in a business record, the proof of which may discharge or assist in discharging its burden of proof. This approach was seen to be consistent with the remarks of Steward J, with whom Greenwood and Logan JJ agreed, in FCT v Cassaniti31 where, after determining that payslips and PAYG summaries were financial records for the purposes of s 1305, his Honour stated:32

“72. It follows that the payslips and the PAYG summaries are probably prima facie evidence of the matters stated in them by reason of s 1305 of the Corporations Act. That includes the respondent’s entitlement to gross salary, the payment to her of a net amount, and the withholding of amounts from her. If that is so, then for practical purposes, the onus probably shifted to the Commissioner to prove otherwise. On this basis, it would have been incumbent upon him to lead evidence showing that the matters stated in the business records were false or mistaken. This he did not do.”

Ultimately, Senior Member Olding considered that the correct approach, consistent with the AAT’s common practice in tax cases, was to weigh up all relevant evidence to decide whether he was satisfied on balance that a fact is established by the evidence. That does not mean that the tax invoices are to be disregarded — they are powerful probative evidence of the transactions they purport to record — but nor does it mean that they should be accorded a special evidentiary status.

Real property and “tick-the-box” contracts

It is common for “standard form” contracts of real estate to include a number of “boxes” in the particulars of sale which deal with GST. Completion of one or more of these boxes triggers the operation of various general conditions set out in the contract.

This form of contract of sale was at issue in A & A Property Developers Pty Ltd v MCCA Asset Management Ltd, with the particulars of sale extracted in the judgment of the primary judge as follows:33




	“Payment (general condition 11)

	 

	 

	 




	Price

	$2,900,000

	 

	 

	 

	 




	Deposit

	$290,000

	10% by

	(of which $5K has been paid)

	 

	 




	Balance

	$2,610,000

	payable at settlement

	 

	 




	GST (general condition 13)

	 

	 

	 

	 




	The price includes GST (if any) unless the words ‘plus GST’ appear in this box

	 

	GST




	 

	 

	 




	If this sale is a sale of land on which a ‘farming business’ is carried on which the parties consider meets requirements of section 38-480 of the GST Act or of a ‘going concern’ then add the words ‘farming business’ or ‘going concern’ in this box

	 

	 




	If the margin scheme will be used to calculate GST then add the words ‘margin scheme’ in this box”

	 

	 




	 

	 

	 






As discussed in the introduction to this article, the Court of Appeal concluded that a reasonable business person would have understood that the inclusion of the word “GST” was to involve the general condition in the contract of sale so as to transfer any GST liability of the vendor to the purchaser.

The purpose of these provisions is to clarify which party is to bear the burden of GST if the sale of real estate is a taxable supply. But what if the seller represents in the contract (whether expressly or by implication) that the sale is a taxable supply and it turns out that the sale is not — at law — a taxable supply? The following cases considered that issue.

Duoedge Pty Ltd v Leong

In this case,34 Duoedge entered into a contract to sell a property to Mr Leong, a developer. Mr Leong subsequently nominated his building company, OCMC, as the purchaser. The property was a residential property with planning permission for the development of eight units. At settlement, the property was tenanted.

The standard form contract was in the same form as considered in A & A Property Developers, and relevantly included the following terms:

• the particulars of sale stated the sale price as “$916,000 GST inclusive” (handwritten addition);

• the “plus GST” was struck through in handwriting; and

• cl 2 of the special conditions (added in handwriting) stated “Vendor to provide purchaser a tax invoice of the sale”.

The sale proceeded to settlement and Duoedge provided a tax invoice to OCMC which specified the following breakdown:




	To contract/purchase price

	$832,727.27




	Plus GST

	$83,272.73




	Total payable

	$916,000.00







After completion, OCMC commenced the property development and claimed an input tax credit of $83,272.73 in its BAS. The Commissioner rejected the claim on the basis that the sale was input taxed as the supply of existing residential premises. Both parties unsuccessfully sought to persuade the Commissioner that the decision was wrong and the supply was taxable. Duoedge did not remit any amount on account of GST.

OCMC issued proceedings in the Victorian Magistrates Court seeking a refund of $83,272.73, contending that it was not part of the purchase price but was paid on account of GST. The magistrate found in favour of OCMC and ordered that:

“16 … (a) The Contract of Sale dated 3 September 2009 is rectified as follows: (a) The purchase price of $916,000 GST inclusive is amended to read $832,727.27 plus GST of $83,272.73; (b) the words ‘Plus GST’ be inserted into the GST box on Page 2 of the Particulars of Sale.

(b) [Duoedge] pay the [OCMC] the sum of $83,272.73 ...”

The reasoning of the magistrate included that, at the time of execution of the contract of sale, both Mr Leong and the director of Duoedge believed that GST was applicable to the sale, and that Mr Leong believed that a GST input credit could be claimed and was not interested in purchasing the property without it. Further, it was an implied term of the contract that, if the purchaser paid to the vendor a total price that included provision for GST of $83,272.73 and it was later discovered that GST was not assessable on the transaction, the GST component was refundable to the purchaser on demand.

The Supreme Court allowed Duoedge’s appeal, concluding that the magistrate erred in law in finding that there was an implied term of the contract that, if GST did not apply to the sale, Duoedge would refund the GST amount of $83,272.73 and then rectify the contract to give effect to the implied term.

The Supreme Court considered that the language of the contract used in respect of GST had a plain meaning, being that the GST risk lay with the vendor. The court observed as follows:

“23 … The absence of the words ‘plus GST’ in the box confirms the handwritten addition of the words ‘GST inclusive’. The parties have expressed the intention that the purchaser has no obligation to make a further payment in respect of any GST assessment that might later follow. In other words, the parties plainly intended that the risk that GST might need to be remitted to the Tax Office lay with the vendor. If the transaction did not involve a taxable supply, that risk was abated to the benefit of the vendor, who retains the full price that it contracted to receive for the property. Objectively assessed, this is what the terms relating to GST show to be the intention of the contracting parties. This construction is neither uncertain, nor ambiguous. To reverse the allocation of that risk to the purchaser, the words ‘plus GST’ are added to the box.”

The court also considered that the obligation to give a tax invoice is meaningless and devoid of content if, as the ATO had ruled, the sale was not a taxable supply.

Belconnen Lakeview Pty Ltd v Lloyd

In this case,35 a class action involved the sale of leases in a residential development in the Australian Capital Territory and the operation of the transitional arrangements introduced as part of the amendments to the GST Act as a consequence of the decision of the Full Federal Court in FCT v Gloxinia Investments (Trustee).36 As observed by the primary judge,37 the amendments meant that, subject to the transitional arrangements, sales of newly constructed residential premises, which were the subject of a development lease arrangement, are subject to GST. As further observed by the primary judge, for the developer sued in these class actions, this presented an opportunity — spurred on by an entrepreneurial accounting firm.38 The accounting firm was engaged to apply for a private ruling to the effect that sales to be made to purchasers were not taxable supplies, by reason of the operation of the transitional provisions contained in the amending Act. The private ruling was received, to the effect that the sales were input taxed and not taxable supplies, subject to the developer amending its GST returns that had been lodged to ensure that all acquisitions were not treated as creditable acquisitions. Despite receiving the ruling, the developer entered into contracts of sale on the basis that the sales would be taxable supplies with the price inclusive of GST.

The primary judge observed (at para 14) that the allegation in the class action was that the developers implemented a scheme, motivated by profit and driven by self-interest, that allowed the developers to retain amounts which purchasers believed would be required to have been paid over by the respondents to the ATO to discharge the GST liability arising on the taxable supply.

The main applicant (Mrs Lloyd) entered into a contract involving the sale of the unexpired term of a lease with respect to a residential unit for $554,900, inclusive of GST, with the parties agreeing to apply the margin scheme. The particulars of sale to the contract of sale included the following “tick-the-box” provisions:

“GST

[image: Illustration] Not applicable

[image: Illustration] Input taxed supply of residential premises

[image: Illustration] Taxable supply (including new residential premises)

[image: Illustration] GST-free supply of going concern

[image: Illustration] Buyer and Seller agree to apply margin scheme”

The Full Court observed (at para 51) that it was common ground that, to reflect the correct tax treatment of the supply, the two boxes that were crossed should not have been crossed; rather, the box alongside the words “Input taxed supply of residential premises” should have been crossed. As observed by the Full Federal Court:

“5 Despite the form of the draft contract (and the contract as entered into by the parties), in truth the sale was not a taxable supply. That is, no GST applied to the sale (and the margin scheme could not be applied). Indeed, some two years before the date of the contract with Mrs Lloyd, Belconnen had obtained a private binding ruling from the Australian Taxation Office (ATO) that sales of unexpired terms of leases with respect to residential units in the development were not taxable supplies. The draft contract was prepared on an incorrect basis.”

The Full Court also observed (at para 58) that there was no dispute that the developer did not disclose to Mrs Lloyd that the private ruling had been obtained or that GST was not payable in respect of the sales — this was despite the fact that the developer intended, at all times following the receipt of the private ruling, to treat the sales as input taxed.

First instance: In Lloyd v Belconnen Lakeview Pty Ltd,39 Lloyd commenced proceedings, relying on a number of causes of action, but particularly the following:

• the developer had engaged in misleading and deceptive conduct; and

• recovery of money in restitution on the basis of money had and received — being the recovery of $46,000, the GST that would have applied to the sale of the unit had the supply been a taxable supply and the margin scheme was applied.

The primary judge rejected the restitution claim but upheld the misleading and deceptive conduct claim. The primary judge found that the conduct of the developer in proffering the contract conveyed a misleading representation, and that the representation continued to be made between the date of the contract and the date of settlement. That representation took two forms:

“83. … having regard to the Contracts as a whole, the crossing of the boxes on the Contracts provided to the solicitors for the Buyer by the solicitors for the Sellers, conveyed: (a) a representation that at the time, it was the Seller’s opinion, that on settlement, the supply would be as identified by the crossing of the GST Schedule and other relevant terms of the Contracts; and (b) impliedly, a representation that the Seller actually holds the opinion and that there was a reasonable basis for it (Completion Representations) ...

… a further representation was made (again a statement of opinion) that on the basis of the information then known to the developers, it was likely, following settlement, an amount representing GST on the supply would, in due course, be paid to the ATO (Likely Payment Representation).”

The primary judge also found that the developer’s misleading conduct was causative of loss of a non-negligible value. That loss was the loss of an opportunity to renegotiate the contract; the primary judge awarded Mrs Lloyd compensation of approximately $23,000 for the loss of this opportunity.

Appeal: In Belconnen Lakeview Pty Ltd v Lloyd,40 the developer appealed to the Full Federal Court. Mrs Lloyd filed a notice of contention with respect to the finding of the primary judge on the restitution claim.

With respect to the restitution claim, the Full Court found that the primary judge was correct to reject the claim. The Full Court rejected Mrs Lloyd’s submission that there was a failure of consideration in respect of a severable component of the price payable under the contract as the developer was not liable to pay GST for two reasons.

First, neither the contract nor any other contemporaneous document passing between the parties identified the amount that was referable to GST. This was not the ordinary case where GST was 1/11th of the value of the supply. Rather, a somewhat complicated calculation would need to be carried out to determine the margin applicable to the supply of the interest, and thus to determine the GST. There was no suggestion that that amount was known to, or even able to be calculated by, Mrs Lloyd at the time of contracting.

Second, while the contract was prepared on the basis that the supply would be a taxable supply subject to the margin scheme, this was merely the anticipated nature of the supply. It was inaccurate to speak of there being a component of the purchase price referable to GST. Rather, it was anticipated that there would be a component of the purchase price that would be referable to GST.

With respect to the misleading and deceptive conduct claim, the Full Court rejected the developer’s contention that the primary judge erred in holding that the contract was misleading or deceptive, and that the relevant representation was a continuing representation. The Full Court found that the primary judge was correct to find that the developer conveyed the representation to Mrs Lloyd that:

• it was likely that GST was payable in respect of the sale of the relevant residential unit; and

• it was likely that an amount representing GST on the supply would, in due course, be paid to the ATO.

The Full Court (at para 141) accepted the developer’s submission that the function of the schedule and the relevant clauses was to allocate risks associated with GST, if any was to be paid. However, the Full Court nevertheless considered that the contract, particularly the marking of the boxes relating to GST in the schedule, also conveyed an opinion as to the likely tax treatment of the supply. And that it was open to the primary judge to find that these representations continued to be conveyed in the period between the date of the contract and the date of settlement, given that it provided no correction, clarification or further information.

However, the Full Court found that the primary judge erred in concluding that Mrs Lloyd lost an opportunity of non-negligible value (namely, the opportunity to renegotiate the contract). The Full Court considered that the finding did not sit comfortably with the findings of the primary judge that, had Mrs Lloyd been apprised of the true position before signing the contract, it would have made no difference to her and that Mrs Lloyd settled on her intention to purchase her flat “without any reference whatsoever to GST”. The Full Court (at para 118) observed that these findings were logical and unsurprising in circumstances where Mrs Lloyd, as a private purchaser of a residential unit, could not claim an input tax credit for any GST payable on the supply. Therefore, assuming whether or not the supply was subject to GST had no bearing on the price, it made no financial difference to Mrs Lloyd whether or not the supply was subject to GST.

The Full Court concluded that it was not established on the evidence that, had Mrs Lloyd been apprised of the true position (namely, that the supply would be an input taxed supply rather than a taxable supply) in the period between the date of the contract and the date of settlement, she would have taken steps to renegotiate the purchase price.

In the context of the rubric of causation and loss, the Full Court appeared to distinguish the position with one where the GST treatment of the supply had significance for the purchaser, such as a commercial purchaser who intended to apply the margin scheme, whose ability to do so depended on Belconnen applying the margin scheme to a taxable supply (at para 144).

Tripartite arrangements

In Secretary to the Department of Transport (Victoria) v FCT, Gordon J observed that the two central concepts of the GST Act are “supply” and “acquisition”.41

In a two-party transaction, identifying the supply and the acquisition (and the supplier and the acquirer) is usually straightforward. Party A makes a supply to party B in return for consideration. If the supply is a taxable supply, A pays GST and B is entitled to input tax credits if the conditions in s 11-5 GST Act are satisfied.

However, in an arrangement involving more than two parties (referred to as a “tripartite arrangement”), the process is often more difficult. For these arrangements, three major difficulties may arise:

• What is being supplied and by who?

• Who is making the payment and what is the payment for?

• Who is making an acquisition and can the acquirer claim input tax credits?

A tripartite arrangement can lead to irrecoverable GST where the entity that pays for a taxable supply does not acquire the taxable supply — an outcome known as “third party consideration”.

Airtours Holidays Transport Ltd v Commissioners for HM Revenue & Customs

The issue of third party consideration in the context of tripartite agreements impacts the value added tax system globally. An arguably harsh example is the decision of the United Kingdom Supreme Court in Airtours Holidays Transport Ltd v Commissioners for HM Revenue & Customs.42 In October 2002, Airtours, which had borrowed money from around 80 financial institutions, and had further liabilities, was in serious financial difficulties and sought refinancing from the institutions to enable it to restructure.

It was suggested to Airtours that it should commission an accountants’ report to satisfy the banks that its restructuring proposals were viable. The institutions were agreeable to this, and two firms were approached, and, pursuant to a decision in which both the institutions and Airtours were involved, PwC was appointed to produce a report. PwC carried out the work and produced a report, which satisfied the financial institutions. Airtours paid for the report and sought to deduct the VAT. The Revenue disputed this entitlement. The Revenue accepted that the contract was of commercial benefit to Airtours, but contended that PwC’s services were not “supplied” to Airtours and therefore Airtours was not entitled to deduct the VAT.

The first-tier tribunal found for Airtours, finding that all it was required to establish was that it had “obtained anything at all that was used for the purpose of its business” and “a supply of a service may consist of a right to have the service supplied to a third party”. The upper tribunal allowed the Revenue’s appeal, finding that under the contract the institutions had contracted with PwC for the supply of services and Airtours had contracted to pay PwC’s fees. Airtours did not receive anything of value from PwC to be used for the purpose of its business in return for the payment.

The Court of Appeal (by a 2:1 majority) dismissed the Airtours appeal. All members of the court agreed that the issue turned on the interpretation of the contract. The majority agreed with the upper tribunal, finding that the effect of the contract was that PwC’s services were provided to the institutions, and not to Airtours. The dissenting judge found that “as a matter of construction of the contract, and on analysis of the surrounding commercial arrangements”, Airtours had a contractual right to require the services to be provided by PwC to the institutions.

On appeal to the Supreme Court (a 3:2 decision), the majority noted that Airtours did not have to establish that PwC was under a contractual obligation to supply any services directly to Airtours. It was sufficient for Airtours to establish that PwC was under a contractual obligation to Airtours to supply services to the institutions. After reviewing the terms of the contract, the majority found that PwC’s obligation to provide the services was owed solely to the institutions, and Airtours was only a party for the purposes of agreeing to pay PwC’s fees. The dissenting judges agreed with the dissenting judge in the Court of Appeal and found that the approach of the majority was too narrow, in that it focused on the relationship between PwC and the institutions and gave too little attention to the legal relationship between PwC and Airtours and to the economic realities of that relationship.

The decision of the majority appears to give primacy to the terms of the contract between the parties. In particular, it does not appear sufficient for the contract to impose a contractual obligation on a party to make a payment for a supply. Rather, the contract must either establish an obligation for the supplier to make a supply directly to the party making the payment, or to make a supply to a third party.

GSTR 2006/9 and tripartite agreements

In GSTR 2006/9, the Commissioner makes the following observation in the context of tripartite agreements:

“217. Examining the levels of contractual or reciprocal relationships between the entities in a tripartite arrangement may reveal two or more supplies being made based upon the one set of activities.”

The ruling observes (at para 217A) that the proposition was illustrated by the decision of the Full Federal Court in FCT v Secretary to the Department of Transport (Victoria) (DOT),43 where the court concluded that the activity of the taxi operator of transporting an eligible passenger44 resulted in two supplies being made: (1) the supply of transport to the passenger; and (2) the supply to the Department of Transport of the service of transporting the passenger.

The ruling (at para 221B) also identifies a number of factors which point to the conclusion that a supply may be made by the supplier to the payer under a tripartite arrangement that involves a supply by the supplier to a third party. Each factor has a focus on the nature (and presumably the terms) of a pre-existing framework or agreement under which the payment is made:

“a. there is a pre-existing framework or agreement between the payer and the supplier which contemplates that the parties act in a particular manner in respect of supplies by the supplier to particular third parties or a class of third parties;

b. the pre-existing framework or agreement:

i. identifies a mechanism by which the particular third parties or the class of third parties are to be identified such that the supplies made to them come within the scope of the framework or agreement; and

ii. specifies that the payer is under an obligation to pay the supplier if there is a relevant supply by the supplier to a third party and also sets out a mechanism by which such payment is authorised;

c. the framework or agreement and the mechanism for authorising the payment are in existence before the supply by the supplier to the third party (that is, the supplier knows in advance that the payer is obligated to pay some or all of the consideration in the event of the supply to the third party);

d. the supplier makes the supply to the third party in conformity with the pre-existing framework or agreement between the parties; and

e. the obligation of the payer to make payment pursuant to the pre-existing framework or agreement is not an administrative arrangement to pay on behalf of the third party for a liability owed by the third party to the supplier.”

These factors appear to seek to distinguish the position where the payer is merely party to an “administrative arrangement” where payments are made on behalf of a third party. In those circumstances, the payer would not be receiving any supply for which the payment is consideration.

GSTR 2006/9 appears to adopt a similar approach to the majority of the Supreme Court in Airtours by focusing on the pre-existing arrangement between the parties to identify a supply made to the payer. However, the ruling arguably departs from this approach by accepting that — as appears to have been found in DOT — there could be a supply to the payer even if there was not a binding obligation between the supplier and the payer for the supplier to make a supply to the third party. Nevertheless, the existence of such an obligation would appear to provide powerful evidence of the making of a supply by the supplier to the payer. This can be illustrated by the recent decision of the Federal Court in Konebada Pty Ltd ATF the William Lewski Family Trust v FCT (Konebada).45

Konebada

In this case, the taxpayer was the trustee of a family trust. The trust was at all relevant times controlled by WL, who was a “specified beneficiary” of the trust. The “general beneficiaries” included WL’s family members and other related entities (described as “the Lewski Family Group”). The trust paid a number of invoices issued by solicitors, barristers and accountants with respect to litigation to which members of the Lewski Family Group were parties (the beneficiaries). The trust claimed that it was entitled to input tax credits with respect to amounts it had paid.

The Federal Court accepted that WL instructed the lawyers acting in the proceeding and that the trust paid the invoices. However, the Federal Court rejected the claim that WL instructed lawyers and received legal advice on behalf of the trust. Rather, the Federal Court concluded that WL did so for and on behalf of the beneficiary that was a party to the relevant proceeding. The Federal Court accepted the evidence of the legal service providers that they issued invoices to the trust, and they considered the trust to be liable for payment of their fees.

The Federal Court observed that the entitlement of the trust to input tax credits involved the determination of two sub-issues:

1. whether the trust acquired anything by way of taxable supplies; and

2. whether the trust’s acquisitions were made in carrying on an enterprise.

With respect to the first sub-issue, the Federal Court (at para 97, referring to DOT) observed that one set of acts may constitute two or more different supplies of services and may give rise to two or more acquisitions.

The Commissioner sought to distinguish DOT,46 contending that the payments made by the trust were consideration for the legal services provided to the beneficiaries and that there was merely an administrative arrangement with those members whereby the trustee would pay the invoices. The court rejected the Commissioner’s contention, concluding (at par 113) that the trust made an acquisition for the purposes of s 11-5(a) GST Act and a taxable supply to the trust within the meaning of s 11-5(b). In coming to this conclusion, the court found (at para 105) that there was evidence of a pre-existing framework between the trust and the legal service providers under which the trust was liable to make payments to the legal service providers as consideration for services provided to the beneficiaries. The trust was a party to this pre-existing framework and there was more here than the fact that, as a practical matter, the legal service providers looked to the trust for payment of their fees. The court also found (at para 106) that the trust had a contractual right to request that the lawyers provide legal services to the Lewski Family Group member who was the party to the relevant transaction or court proceeding.

The court made the following observations on the pre-existing framework involving the trust, the beneficiaries and the lawyers (at para 112):

• by the terms of the arrangements with the advisers, the trust acquired a right to require the legal adviser to provide legal services to the beneficiaries;

• the trust acquired from the legal advisers a service, being the provision of legal advice or services by the legal service providers to the beneficiaries. That service was acquired by the trust in implementation of the arrangement it had agreed with the legal service providers; and

• when the legal services were provided to the beneficiaries and invoiced to the trust, the trust became liable for the payment. There was an acquisition by the trust each time legal services were provided to the beneficiaries. The occasion for the payment was the provision of legal services to the beneficiaries. It was at this point that the trust may be said to have assumed a liability to pay for the legal services.

With respect to the second sub-issue, the court found that the trust did not make a “creditable acquisition” because, while it acquired a taxable supply from the legal service providers and paid the consideration for those taxable supplies, the acquisitions were not made in carrying on the trust’s enterprise. The court found that the trust did not carry on “a business of providing litigation consulting services” or “a business of receiving and disseminating advice or formulating recommendations based on advice it received to members of the Lewski Family Group in respect of litigation proceedings”, as contended by the trust. On appeal, the Full Court confirmed that decision.

It should be noted that the Commissioner filed a notice of contention with the Full Court to the effect that the primary judge erred in finding that the trust acquired a taxable supply from the legal service providers and paid the consideration for those taxable supplies. A ground of the notice of contention was that the primary judge erred in finding that the trust had a contractual right to request that the lawyers provide legal services to the Lewski Family Group member who was the party to the relevant transaction or court proceeding. The Full Court did not find it necessary to determine this issue.

Litigation funding agreements

The decision in Konebada is relevant to the GST treatment of litigation funding agreements. Under those agreements, the funder will generally agree to pay the lawyers for the provision of legal services to the participants in the litigation. This can raise the question of whether the funder is entitled to claim input tax credits with respect to those payments — on the basis that the payments are consideration for a taxable supply by the lawyers to the funder.

In August 2024, the Commissioner published a decision impact statement with respect to Konebada.47 The Commissioner made the following observations on the GST treatment of litigation funding agreements generally:

“Input tax credits are not claimable on the facts of this case and in materially similar situations. Whether or not the payment of invoices issued by lawyers in litigation funding situations gives rise to any acquisition for GST purposes will depend on the facts and evidence of the particular case.

We do not consider as a general proposition that a ‘litigation funder’ necessarily makes an acquisition when it pays invoices issued by lawyers. Nor do we consider that, where acquisitions are made, they necessarily give rise to creditable acquisitions. Nexus and enterprise requirements must also be satisfied for input tax credits to be lawfully claimed.

Further, we do not consider that the present case broadens the principles established in the Department of Transport litigation relevant to tripartite arrangements. In particular, we do not consider that any ‘pre-existing framework’ in the Department of Transport sense will necessarily exist in litigation funding situations, or in other contexts where one entity merely pays for acquisitions made by another entity.

Given the Full Federal Court in the present case declined to consider the notice of contention, we will seek to clarify, by way of further judicial guidance, the scope and application of the Department of Transport principles to litigation funding arrangements and tripartite arrangements when a suitable case presents itself.”

Given the grounds set out in the Commissioner’s notice of contention in Konebada, which were not considered by the Full Court, one can readily understand these observations. Nevertheless, where there is a pre-existing contractual framework between the parties and the payer has a contractual right to request the supplier to make supplies to a third party, it would appear to be strongly arguable that this would be sufficient to evidence the making of a supply by the supplier to the payer for which the payments are consideration. This would likely cover many litigation funding agreements, given that it would be in the commercial interests of the payer to have a contractual right to request the lawyers to provide services to the participants in the proceeding.

Conclusion

For transactions between commercial parties, the GST is generally not intended impose a financial burden, with the financial burden of the GST to be borne by the ultimate consumer who is not entitled to input tax credits. But the key to achieving this outcome is through the contract and the terms agreed to by the parties. Disputes between commercial parties as to the meaning of such terms have consistently given rise to disputes that have ended up in the superior courts and are likely to continue to do so.

Chris Sievers

Barrister

Victorian Bar

This article is an edited version of “Contractual and commercial disputes and GST — learnings from recent cases” presented at The Tax Institute’s National GST Conference held in Melbourne on 17 to 18 October 2024.

References

1 C Sievers, “GST in the real world — contractual and commercial disputes”, paper presented at The Tax Institute’s 2017 National GST Intensive, 14 to 15 September 2017.

2 A & A Property Developers Pty Ltd v MCCA Asset Management Ltd [2016] VSC 653, and on appeal [2017] VSCA 365.

3 Applying the analysis of the High Court in Mount Bruce Mining Pty Ltd v Wright Prospecting Pty Ltd [2015] HCA 37 per French CJ, Nettle and Gordon JJ who described the principles as follows:

“46. The rights and liabilities of parties under a provision of a contract are determined objectively, by reference to its text, context (the entire text of the contract as well as any contract, document or statutory provision referred to in the text of the contract) and purpose.

47. In determining the meaning of the terms of the commercial contract, it is necessary to ask what a reasonable businessperson would have understood those terms to mean. That inquiry will require consideration of the language used by the parties in the contract, the circumstances addressed by the contract and the commercial purpose or objects to be secured by the contract.”

4 [2013] VSC 36.

5 [2021] FCAFC 187.

6 [2023] FCA 257. The Full Court dismissed the taxpayer’s appeal: Konebada Pty Ltd ATF the William Lewski Family Trust v FCT [2024] FCAFC 42. This article focuses on the decision of the primary judge.

7 Nerang Subdivision Pty Ltd v Hutson [2020] QSC 225, [2023] QSC 268, [2024] QCA 174 and [2024] QSC 10; Hutson v Nerang Subdivision Pty Ltd [2021] QSC 323.

8 Ss 14-250 and 14-255 of Sch 1 to the Taxation Administration Act 1953 (Cth) (TAA), introduced by items 26 and 27 of Sch 5 to the Treasury Laws Amendment (2018 Measures No. 1) Act 2018 (Cth).

9 S 14-250, Sch 1 TAA.

10 S 18-60, Sch 1 TAA.

11 [2020] QSC 225.

12 [2022] AATA 628.

13 [2021] QSC 323.

14 [2023] QSC 268.

15 [2004] NSWSC 946.

16 FCT v Swansea Services Pty Ltd [2009] FCA 402; Toyama Pty Ltd v Landmark Building Developments [2006] NSWSC 83.

17 [2022] AATA 628.

18 [2024] QSC 10.

19 Nerang Subdivision Pty Ltd v Hutson [2024] QCA 174. The appeal was heard on 6 August 2024, with the decision handed down on 17 September 2024.

20 [2002] NSWSC 770.

21 Defined in s 195-1 GST Act by the reference given by s 995-1 of the Income Tax Assessment Act 1997 (Cth) (ITAA97).

22 S 444-30, Sch 1 TAA.

23 [2012] FCA 678.

24 Referring to Fenston v Johnston (1940) 23 TC 29 at 35–36.

25 S 11-5(b) GST Act.

26 S 29-10(4) GST Act.

27 S 29-70(1)(c)(iii) and (iv) GST Act.

28 Huynh & Nguyen and FCT [2008] AATA 305 at [32] per Senior Member McDermott.

29 [2013] AATA 40 per Senior Member Lazanas. See also Cash World Gold Buyers Pty Ltd and FCT [2020] AATA 1546 at [194] per Senior Member Lazanas.

30 [2021] AATA 3399.

31 [2018] FCAFC 212.

32 The Senior Member noted that this case concerned proceedings for declaratory relief and did not address the interaction between s 1305 of the Corporations Act 2001 and s 14ZZK TAA.

33 [2016] VSC 653 at [6].

34 [2013] VSC 36.

35 [2021] FCAFC 187.

36 [2010] FCAFC 46.

37 Lloyd v Belconnen Lakeview Pty Ltd [2019] FCA 2177 at [4] per Lee J.

38 The judgment of the Full Court notes (at para 42) that the accounting firm issued an invoice “for $712,250, being an amount it calculated as 15% of the benefit obtained by Belconnen from treating the sales as input taxed, plus GST”.

39 [2019] FCA 2177.

40 [2021] FCAFC 187.

41 [2009] FCA 1209 at [28].

42 [2016] UKSC 21.

43 [2010] FCAFC 84.

44 Under a scheme administered by the Department of Transport whereby eligible persons were entitled to receive concessionary taxi travel up to certain limits.

45 [2023] FCA 257.

46 And relied on the decision of the Federal Court in Professional Admin Service Centres Pty Ltd v FCT [2013] FCA 1123 which similarly involved the claim for input tax credits by a taxpayer who paid for the legal services provided to a third party. The court denied the entitlement, finding that it was not sufficient that, as a practical matter, the legal service providers looked to the taxpayer for payment of their fees.

47 Decision impact statement, Konebada Pty Ltd ATF the William Lewski Family Trust v FCT, 21 August 2024.

[image: Illustration]


A Matter of Trusts

by Neil Brydges, CTA, and Kaitilin Lowdon, ATI, Sladen Legal

Division 7A and UPEs: only mostly dead

Contrary to the Commissioner’s long-held view, the Full Federal Court has unanimously held that unpaid present entitlements owing to corporate beneficiaries are not loans under Div 7A.

On 19 February 2025, the Full Federal Court (the court), in a unanimous judgment, held, contrary to the view of the Commissioner since 16 December 2009,1 that an unpaid present entitlement (UPE) owing to a corporate beneficiary is not a loan under s 109D(3) of Div 7A in Pt III of the Income Tax Assessment Act 1936 (Cth) (ITAA36).2 However, just as Miracle Max explains that “mostly dead is still slightly alive”, the idea that UPEs as loans under s 109D are completely gone may be premature.

The ATO may apply for special leave to appeal the court’s decision to the High Court of Australia. Separately, legislative changes to Div 7A were proposed by the former Coalition Government (see below). Absent either of those, taxpayers will be faced with “unravelling” arrangements, or tax, penalty or interest paid (which may now be out of time to amend), in accordance with the Commissioner’s post-16 December 2009 view. And the Full Federal Court’s decision does require advisers to revisit the application of other provisions which have, as a result of the Commissioner’s views, been sidelined.

Background

Since 16 December 2009, in various administrative guidance documents, the Commissioner has sought to apply the provisions of Div 7A to UPEs owing to corporate beneficiaries, with his views and administrative practice set out in:

• TD 2022/11; and

• now withdrawn (but still relevant for UPEs that arose before 1 July 2022) TR 2010/3 and PS LA 2010/4.

The Commissioner’s view was that a UPE can be a loan under the definition in s 109D(3).

On 1 October 2023, the then Administrative Appeals Tribunal (the tribunal) handed down its decision in Bendel and FCT3 (the tribunal decision) where the taxpayer challenged the ATO’s view that a UPE can be a loan under s 109D(3).

The tribunal held for the applicant saying that a UPE with a corporate beneficiary is not a loan under s 109D(3), concluding:

“101. … the necessary conclusion is that a loan within the meaning of s 109D(3) does not reach so far as to embrace the rights in equity created when entitlements to trust income (or capital) are created but not satisfied and remain unpaid. The balance of an outstanding or unpaid entitlement of a corporate beneficiary of a trust, whether held on a separate trust or otherwise, is not a loan to the trustee of that trust.”

The Commissioner appealed the tribunal’s decision to the Full Federal Court. In the ATO’s interim decision impact statement on the tribunal decision, the Commissioner stated:4

“Pending the outcome of the appeal process, the ATO is administering the law in accordance with the published views relating to private company entitlements and trust income in TD 2022/11.”

Until the appeal process is finalised, the Commissioner does not propose to finalise objection decisions in relation to objections to past year assessments (for which no settlement was reached) where the decision turns on whether or not a UPE was a s 109D(3) loan. However, if a decision is required to be made (for example, because a taxpayer gives notice requiring the Commissioner to make an objection decision), any objection decisions made will be based on the existing ATO view of the law.

Full Federal Court decision

The court’s decision provides a lesson on the principles of statutory construction, ascertaining the meaning of the “text, context and purpose” of:

• s 109D(3)(b): “a provision of credit or any other form of financial accommodation”; and

• s 109D(3)(d): “a transaction (whatever its terms or form) which in substance effects a loan of money”.

The court’s decision is as follows:

• definition of “loan”: the court held that s 109D(3) contains an obligation to repay. Section 109D(3)(d) refers to a transaction which in substance effects a loan of money and it should not be accorded a meaning that renders all other subparas otiose (ie ineffective).

Each of s 109D(3)(a), (c) and (d) encapsulate a concept of repayment. As the Court of Appeal observed in Prime Wheat,5 an advance of money involves the making of a loan, where the concept of a loan involves the provision of a principal sum attendant with an obligation to repay. Thus, embedded in s 109D(3)(a) is an obligation to repay. By its terms, s 109D(3)(c) is engaged only if there is an express or implied obligation to repay;

• context of Div 7A: the court held that, in its context, the phrase “provision of credit or any other form of financial accommodation” in s 109D(3)(b) could not be interpreted as broadly as that attributed to that phrase as used in the Corporations Act 2001 (Cth). The court also highlighted that Div 7A draws distinctions between a “debt” and a “loan”;

• purpose of Div 7A: the court held that its interpretation of s 109D ensured a harmonious operation of the Division in its entirety, and the importance of giving operative effect to each of the provisions in Div 7A, including Subdiv EA, and without producing “absurd or irrational outcomes or leave unaddressed an obvious drafting error”; and

• debtor–creditor relationship versus loan: the taxpayer accepted that a debtor–creditor relationship existed by the trustee resolution and the entry in the trust accounts, and that the amounts were not subject to a contingency or condition.

However, the court held that the creation of such a relationship in law did not result in a loan or creation of an obligation to repay necessary to satisfy s 109D. The consensual arrangement to refrain from calling for payment did not involve the payment of a sum by or at the direction of the corporate beneficiary that would require repayment.

Accordingly, although a debtor–creditor relationship was created, there was no “loan” as defined in s 109D(3) because there was no obligation to repay an amount, merely an obligation to pay an amount.

Fully dead or partly alive?

Before taxpayers and advisers start to pop the champagne, it would be premature to suggest that the issue is fully dead.

The ATO may, and has 28 days to, apply for special leave to appeal the decision to the High Court (by 19 March 2025). While most commentators expect the ATO to apply for special leave, a unanimous decision makes the prospect of success more difficult. Special leave will generally be granted only where there is a significant legal issue of public importance, a need to resolve conflicting decisions of lower courts, or case law raises a new point of law that requires the High Court’s interpretation.

The possibility of a special leave application, at a minimum, raises challenges for taxpayers and advisers, particularly in respect of how to manage UPEs that arose in the 2022–23 income year, with the lodgment day for the 2023–24 income year fast approaching.

Absent that, the former Coalition Government announced as part of the Federal Budget 2018–19 that it would “ensure that [UPEs] come within the scope of Division 7A”. That announcement has not since progressed by either government, and the court’s comments about the possibility of double taxation if s 109D did apply to UPEs may mean considerable amendments to other provisions across Div 7A. With a federal election looming, announcing changes to Div 7A may be politically unattractive.

Other observations

Bendel concerned whether a UPE with a corporate beneficiary was a s 109D loan. The court said that the UPE was not a loan because there was not an obligation to repay. But that is not the end of the issues that advisers need to consider with respect to UPEs.

Some other considerations include:

• Bendel highlighted that the oft-forgotten Subdivs EA and EB in Div 7A can apply when a trust has UPEs with a corporate beneficiary — particularly where the money leaves the trust in favour of a shareholder or an associate of a shareholder of that corporate beneficiary. The Commissioner did not raise the application of Subdivs EA and EB in Bendel;

• although based on the concessions made by the taxpayer, a debtor–creditor relationship existed in Bendel. Could this raise the spectre that, if the UPE is forgiven or assigned, the private company could be taken to pay a dividend to the trust under s 109F ITAA36 that deals with debt forgiveness? The court noted at paras 77 to 78 that:

• “Division 7A itself draws a distinction between a ‘debt’ and a ‘loan’”; and

• “It is apparent from the terms of s 109G that the concept of a ‘debt’ is not to be equated with a loan and that the concept of a loan is narrower than that of a debt”;

• what if documentation, such as an option 1 or option 2 agreement under (former) PS LA 2010/4, included a form of obligation to repay as part of that agreement? Could that obligation cause the UPE to be a loan under s 109D(3)?; and

• the tribunal found, and both parties accepted on appeal, that the trustee did not hold the amount of the UPE on sub-trust, there being no separation of assets in its accounts or anywhere else. That acceptance will leave many to ponder the effectiveness of clauses enabling the trustee to set aside amounts for beneficiaries (see also the comments at paras 75 to 80 of the tribunal decision on sub-trusts).

Anti-avoidance provisions

The ATO has indicated that in certain circumstances other provisions may apply to arrangements involving UPEs.

Indeed, even prior to issuing his views in TR 2010/3, the Commissioner raised the potential operation of s 100A to UPEs owing to corporate beneficiaries. However, the Commissioner has indicated that, where taxpayers complied with his compliance approach in respect of Div 7A and UPEs owed to corporate beneficiaries, he would not devote compliance resources to the application of s 100A ITAA36. For example, the Commissioner has stated:6

“It is relevant to consider the operation of both section 100A and Division 7A in situations where a private company beneficiary makes its trust entitlement available to the trustee.

Practical Compliance Guideline PCG 2022/2 Section 100A reimbursement agreements – ATO compliance approach (Guideline) describes the circumstances in which a private company beneficiary making its trust entitlement available to the trustee on complying Division 7A terms will be considered to present a low risk of section 100A applying. We will not devote compliance resources to these arrangements other than to confirm they are in the green zone of the Guideline.

In situations outside the green zone, if the private company beneficiary’s trust entitlement arises out of a reimbursement agreement and section 100A applies, the effect of section 100A will undo the entitlement and deem it not to exist. The share of trust net income which would have been taxable to the beneficiary will instead be taxed to the trustee. The deeming by section 100A will mean there is no financial accommodation between the beneficiary and the trustee to which Division 7A will apply. This interaction is described in more detail in Taxation Ruling TR 2022/4 Income tax: section 100A reimbursement agreements.”

Similarly, the Commissioner also took the administrative view that he would not apply Subdiv EA in circumstances where the amount has been treated as a loan under s 109D. For example, in TD 2022/11, the Commissioner stated:7

“146. Consistent with the legislative context of Division 7A, an amount that has been treated as a loan and dealt with under section 109D (for example, a UPE that constitutes financial accommodation and is made subject to a complying loan agreement, as described in paragraphs 102 to 104 of this Determination) should be regarded as a loan for all purposes of Division 7A, including Subdivision EA. Accordingly, the Commissioner will not treat a UPE in those circumstances as a present entitlement that remains unpaid for Subdivision EA purposes. This is consistent with the position taken in TR 2010/3.”

Accordingly, following the decision in Bendel, in some circumstances, careful consideration needs to be had to s 100A and Subdivs EA and EB, along with other specific and general anti-avoidance provisions.

Conclusion

Bendel may be headed six feet under, it may need a few more layers of dirt with an unsuccessful special leave application, or be resurrected in a High Court appeal. Until then, taxpayers and advisers are in purgatory. Or will it be Elysium? Whatever happens, the aftermath of the Bendel decision is likely to occupy the minds of the ATO, taxpayers and their advisers for some time.

Important note

On 18 March 2025, the ATO applied for special leave and the ATO has issued a decision impact statement in respect of the Full Federal Court’s decision (which slightly modifies the decision impact statement for the tribunal’s decision).

Neil Brydges, CTA

Principal

Sladen Legal

Kaitilin Lowdon, ATI

Principal Lawyer

Sladen Legal
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Superannuation

by Daniel Butler, CTA, William Fettes, and Cassandra Hurley, DBA Lawyers

SMSFs and voluntary disclosure to the ATO

There are significant advantages that can result from making a voluntary disclosure, including the potential to rectify and minimise penalties and other adverse consequences.

This article provides important background context on why SMSF trustees may wish to consider using the ATO’s early engagement and voluntary disclosure service to notify the ATO regarding contraventions of the Superannuation Industry (Supervision) Act 1993 (Cth) (SISA) or the Superannuation Industry (Supervision) Regulations 1994 (Cth) (SISR).

There are significant advantages that can result from making a voluntary disclosure, including the potential to rectify and minimise penalties and other adverse consequences.

Should I make a voluntary disclosure?

Some SMSF trustees may, on first blush and without the benefit of obtaining expert advice, not be immediately attracted to the idea of proactively approaching the ATO regarding a fund’s compliance issues. However, there can be numerous advantages in making a timely voluntary disclosure to the ATO, and it is worth noting that many contraventions are detected and reported via various means in any event. Thus, approaches based on trying to “fly under the radar” or hoping the problem will go away are generally not a prudent course. Indeed, in many situations, timely action can minimise being placed in a significantly riskier position if things are left to fester.

How will the ATO find out?

Most contraventions are reported to the ATO by SMSF auditors via the auditor contravention reporting (ACR) system. For example, in FY2021, there were 13,600 SMSFs with 40,000 contraventions reported (an average of nearly three contraventions per SMSF).

Where an SMSF auditor forms the opinion that it is likely that a contravention of the SISA or the SISR:

• may have occurred,

• may be occurring, or

• may occur,

they are required under s 129 SISA to report the contravention, or potential contravention, to the ATO via the ACR system.

It is compulsory for each SMSF, in addition to having the accounts and administration of the fund maintained each financial year, to have the financial statements, investments and operations of the fund audited by an independent auditor to determine whether the financial statements are correct and to check compliance with various provisions in the SISA, the SISR and the Income Tax Assessment Act 1997 (Cth).

In addition, there a range of other surveillance methods used by the ATO to collect information, including undertaking reviews or audits of SMSFs, especially where the ATO’s systems or intelligence-gathering mechanism determine that a contravention has occurred.

Thus, SMSF trustees must be mindful that, if there is any contravention, including any potential contravention yet to occur, there is a significant risk that it will be notified to the ATO or detected by the ATO in due course, so early engagement and voluntary disclosure are generally wise moves.

Are there any advantages with voluntary disclosures?

The ATO’s voluntary disclosure process is designed to encourage funds to proactively engage with the regulator to achieve better compliance and reduce the ATO’s use of resources, and typically result in lower penalties and adverse consequences. Therefore by disclosing contraventions upfront, SMSF trustees should be in a better position. The ATO states that it will:1

“• take your voluntary disclosure and your willingness to engage with us at an early stage and throughout the review process into account when

• determining the level of enforcement action that is required

• making a decision about the remission of any administrative penalties that may be applicable.”

How do I prepare an appropriate submission?

Those preparing to disclose a contravention of superannuation law to the ATO should ensure that the submission includes all relevant material facts and supporting documents, as well as the details of any rectification plan that has been put in place or contemplated. It is best to have an experienced SMSF adviser or SMSF lawyer assist in preparing the submission. Moreover, if you are an adviser preparing such a submission for a client, having the submission reviewed by an experienced and independent SMSF lawyer can be valuable. Note that legal advice is protected by legal professional privilege.

In certain cases, a proposed enforceable undertaking may also be appropriate. This is where the SMSF trustee still has to rectify the breach and proposes the steps that the trustee will take to do so. The drafting of an enforceable undertaking should definitely be prepared by a lawyer as it involves legal work. A non-qualified person cannot charge a fee for preparing these types of agreements and would generally not be covered by their professional indemnity insurance.

A submission should be carefully worded and prepared, and ideally lodged prior to any ATO audit or compliance action. If the SMSF auditor is proposing to lodge an auditor contravention report, timely action should be taken to lodge a voluntary disclosure prior to the auditor lodging such a report.

Moreover, the submission must be checked to ensure that it is true and correct and supported by appropriate evidence as any false or misleading statement can be subject to serious consequences. The ATO may, and in many cases will, ask further questions or request further supporting information or evidence to verify some or all of the content in the submission. Thus, the authors reiterate that having a lawyer prepare, or at least review and check, the draft submission and to assist as and when needed is highly recommended.

What is the ATO’s process?

Further details on the ATO’s early engagement and voluntary disclosure process can be found on the ATO’s website.1

In theory, the voluntary disclosure process is relatively simple: use the prescribed form to describe the situation, the contravention and the rectification plan. However, as noted above, the submission should be appropriately worded and supported, and is best prepared by an experienced SMSF adviser or SMSF lawyer.

It should be noted that the ATO’s webpage, among other things, states:

“We expect you to:

• engage with your SMSF professional to devise a proposed plan of action to rectify the contravention

• provide the proposed plan for rectifying the contravention and relevant supporting documentation with your voluntary disclosure

• provide information that demonstrates that measures have been put in place to mitigate the risk of similar contraventions occurring in the future

• actively engage with us throughout the review process

• bring any outstanding SMSF annual return lodgments immediately up to date

• make any necessary amendments to SMSF annual returns and/or individual members’ income tax and pay any outstanding income tax liabilities that may arise.”

What about a disclosure for tax purposes?

This article focuses on voluntary disclosures to the ATO for regulatory (ie the SISA and the SISR) purposes rather than tax-related disclosures.

A voluntary disclosure for tax purposes can also prove beneficial and may result in a potential reduction of up to 80% in certain tax liabilities. Again, the ATO seeks to encourage voluntary compliance by taxpayers, and a stricter approach is applied if the ATO uncovers matters as a result of its ongoing audit and surveillance activities.

Are there any risks?

An experienced SMSF adviser should be in a position to provide some guidance on the risks and penalties that might be involved as a result of going through a disclosure process, ie after assessing the particular background facts and circumstances of the matter. Given the nature of the process, there are no guarantees of the outcome as the ATO makes the final determination.

In any event, SMSF trustees and members should be ready for a range of penalties and compliance actions being taken by the ATO, including administrative penalties, rectification and education directions, being rendered non-compliant, being rendered a disqualified person, and other sanctions. The administrative penalties alone can be significant as, currently, several administrative penalties are around $20,000 per breach. As noted above, in FY2021, an average of three contraventions per SMSF were reported to the ATO via the ACR system. Currently, the administrative penalties for contravention of the SISA can range between five and 60 penalty units, with each penalty unit attracting a $330 fine from 7 November 2024. As such, administrative penalties can approach a maximum of $20,000.

If there are individual trustees, this penalty is multiplied by the number of trustees. Naturally, a corporate trustee can result in a substantial saving if appointed prior to the relevant breach occurring. The imposition of administrative penalties on each individual trustee, in essence, means that every SMSF with individual trustees should be moving to a corporate trustee as soon as practicable because an administrative penalty can easily be imposed even if you have acted honestly and in error.

Thus, even where a voluntary disclosure is made, an SMSF still faces the risk of being subject to a range of penalties and, in certain more extreme cases, rendered non-compliant. Also, increasingly, the ATO is seeking to disqualify trustees/directors from forever being involved in an SMSF. The total potential cost and severity of the range of penalties and sanctions that can be imposed means that it is vital to obtain expert assistance and representation. Naturally, an experienced SMSF lawyer is best qualified and suited to minimise the risk of penalties and taxes.

Advantages in making voluntary disclosures

There may be an advantages in engaging a law firm that focuses primarily on SMSFs in these types of matters as they can assist in preparing any relevant documentation and, if necessary and as instructed, pursue any objection or review that may be needed should the SMSF trustees be dissatisfied with the ATO’s initial determination. Further, legal advice may be subject to legal professional privilege.

Conclusion

It is recommended that advice be obtained on your particular facts and circumstances to assess what would be involved in making a voluntary disclosure and obtaining feedback on the potential expected outcomes. Broadly, the benefits typically outweigh the risks and it is best to be proactive and not defer as the outcome is likely to be worse.

Daniel Butler, CTA

Director
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Director

DBA Lawyers

Cassandra Hurley

Lawyer

DBA Lawyers
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Forgiveness of loans

FBT or Div 7A ...... 361

Fraud

ATO strategies to counter ...... 9, 341
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public businesses ...... 242
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Administrative Review Tribunal ...... 35–37
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Hardship relief

tax liabilities ...... 52

Hardware wallets

digital assets ...... 407

Health product classification
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Holding costs

rental property deductions ...... 258, 259

Holiday homes

vacant residential land tax (Vic) ...... 274–277

Hong Kong

double tax treaty ...... 136
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Federal Budget 2025–26 support ...... 391

“Hotchpot” arrangements

estate planning ...... 218–220

Housing affordability

foreign ownership restriction ...... 391

tax policy implications ...... 7

Hybrid arbitrage arrangements ...... 264, 268

Hybrid mismatch rules

ATO guidance ...... 265–268

Canada ...... 268
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debt deductions, thin capitalisation ...... 77
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OECD framework ...... 263
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United States ...... 266–269

Hybrid payer ...... 267
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double tax treaty ...... 136
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tax practitioners ...... 10, 11
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Income distribution

trustee resolution, rectification ...... 395, 396

Income inclusion rule

domestic minimum tax ...... 238

Income of the trust estate

death of taxpayer ...... 143–146

Income protection insurance

financial advice fees, deductibility ...... 181, 182

lump sum settlement amount ...... 183, 184

Income splitting arrangements

personal services entities ...... 138

Individuals

personal income tax cuts ...... 238

student loans ...... 238

Industrial revolution ...... 27

Infrastructure

foreign investment, CGT amendments ...... 124–126

Innovation — see Early-stage innovation companies

Inspector-General of Taxation ...... 50

objection issues ...... 241

Instant asset write-off

Federal Budget 2024–25 ...... 9, 293

Federal Budget 2025–26 ...... 390

history ...... 292

small business ...... 238, 292, 293

Insurance

financial advice fees, deductibility ...... 181, 182

GST, ATO update ...... 242

lump sum settlement amount ...... 183, 184

Intangible assets

payments relating to ...... 102, 105

Integrity measures

intangible assets ...... 105

interest charges, proposed changes ...... 178

Intellectual property

granting of right to use ...... 101, 105

licence, determining value for ...... 104

payments for use of ...... 102, 104, 106

royalty for right to use ...... 101, 102, 105

Intelligence quotient

emotional quotient/IQ balance ...... 32, 33
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ATO

– deductibility of expenditure ...... 341

– related party loans ...... 239

– proposed changes ...... 178, 181

Interest payments

foreign bail-in bonds ...... 294

Intergenerational rural transfer

exemption ...... 344

Intergenerational wealth transfer ...... 342

International dealings schedule ...... 268

International organisations

exempt income ...... 10

International tax

global and domestic minimum tax ...... 238, 264, 265, 294

global intangible low-taxed income (US) ...... 267

GST, ATO update ...... 242

International transactions

risks and issues ...... 342

Investment — see also Foreign investment

digital and crypto assets ...... 252

early-stage innovation companies ...... 109, 110, 393, 394

financial advice fees, deductibility ...... 181, 182

thin capitalisation rules ...... 76, 77

Investment assets

relationship breakdowns ...... 352

J

James review ...... 62, 64, 193

Judicial review

tax litigation ...... 36, 37

Jurisdiction

digital assets ...... 410, 411

K

Keys

digital assets ...... 407

Knock-down rebuilds ...... 257

Korea

double tax treaty ...... 136

L

Land

foreign investors, two-year ban ...... 335

held ready for use ...... 396, 397

proprietary estoppel ...... 373–375

subdividing, tax implications ...... 153–158

Land banking

foreign investors

– audit program ...... 391

– two-year ban ...... 335

Land tax

adjustments ...... 422

debt, company reinstatement ...... 243

exemption (NSW) ...... 12, 13

Landholder duty (Vic)

change in directors ...... 118–120, 271–273

single arrangement ...... 140, 141

Landmark case
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Legacy pensions

commutation ...... 318, 319

reserve allocations ...... 319, 320

Legacy protection strategies

asset protection ...... 215

Legacy retirement products

conversions ...... 239

SMSFs ...... 318–320

Legal personal representatives

digital estates ...... 405–414
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Commonwealth investigations ...... 295
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definition ...... 195

distinction between tax practitioners ...... 194–196

Liable entity ...... 267
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legacy pension commutation ...... 318
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data-matching program ...... 139, 140
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Limited recourse borrowing arrangements

fixed trusts ...... 160
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digital assets ...... 409

Litigation

Administrative Review Tribunal ...... 10, 35–37, 90

Litigation funding agreements

GST treatment ...... 432

Loan back strategies

asset protection ...... 215, 216

Loan repayments

Div 7A loans ...... 358–360, 393

students, HELP loans ...... 238

Loans

benchmark interest rate ...... 90

definition ...... 400

Div 7A — see Division 7A, loan issues

“hotchpot” arrangements ...... 218–220

or foreign source income ...... 52, 53

private company guarantees ...... 295, 296

related party, deductions ...... 239

students, HELP repayments ...... 238

unitholders in unit trusts ...... 312

unpaid present entitlements ...... 238, 398–401

Lump sum settlements

income protection benefit ...... 183, 184

Luxury car tax ...... 235

definition of “fuel-efficient car” ...... 341

use for a purpose ...... 246–251

M

Machine learning ...... 22, 24, 27, 28

Main residence

subdivision of land, tax ...... 153–157

Main residence CGT exemption

foreign residents ...... 365

relationship breakdowns ...... 351, 352

subdivided land, sale of ...... 154

Managed investment trusts

Federal Budget 2025–26 ...... 390

restructures ...... 394

Market-linked income streams

legacy pension commutation ...... 318

Market value substitution rule

arm’s length issues ...... 55–59

non-arm’s length issues ...... 122

Marriage breakdowns — see Relationship breakdowns

Meal allowances

expenses, reasonable amounts ...... 50

Medicare levy ...... 390

Medium and emerging public and multinational business engagement program ...... 266

Member Spotlight

Belinda Piffl ...... 357

Mental capacity

BDBNs ...... 220, 221

willmakers ...... 214, 215

Microsoft service agreement

digital assets ...... 409

Mid-Year Economic and Fiscal Outlook, 2024–25 ...... 293, 294

Ministerial powers

tax practitioners, Code of Professional Conduct ...... 64–66

Most favoured nation

double tax treaty benefits ...... 136

Motivation

emotional quotient/IQ balance ...... 32

Motor vehicles

car dealer, tax agent services ...... 201

luxury car tax ...... 235, 246–251, 341

relationship breakdowns ...... 353

work-related expenses

– cents per kilometre rate ...... 50

– deductibility ...... 244

Multinational enterprises

country-by-country reporting ...... 86, 238, 264, 268

diverted profits tax ...... 104–107

global minimum tax ...... 83, 238, 264, 265, 294

GST, ATO update ...... 242

hybrid mismatch rules ...... 263–269

rates of tax ...... 294

thin capitalisation rules ...... 76, 77

Multiple entity trust groups

non-arm’s length income provisions ...... 223–225

Museum concept

car dealers ...... 246–251

myID ...... 239

myTax

tax returns, self-lodgment ...... 196, 198, 202, 203

N

National Electric Vehicle Strategy ...... 341

National Housing Supply and Affordability Council ...... 7

Negative gearing

rental property deductions, vacant land ...... 257–262

Net debt deductions

thin capitalisation rules ...... 76, 77

New South Wales

land tax exemption ...... 12, 13

payroll tax ...... 239

New Zealand

double tax treaty ...... 136

Non-arm’s length expenses provisions

fixed trusts ...... 160

general expense upper cap ...... 278

Non-arm’s length income provisions

CGT interaction ...... 121–123, 278

disproportionate tax ...... 160, 161

fixed trust distinction ...... 159

SMSFs

– allowable activities ...... 278, 279

– investments in trusts ...... 159–161

– multiple entity structures ...... 223–225

superannuation breaches ...... 224, 225

unit trusts ...... 310

Non-discrimination provisions

double tax treaty benefits ...... 136

Non-fungible tokens

tax treatment ...... 253, 406, 408

Not-for profits — see Charities

Notional loan repayments ...... 393

O

Objections

Inspector-General of Taxation report ...... 241

OECD

Model Tax Convention on Income and on Capital ...... 88

Pillar Two Global Anti-Base Erosion Model Rules ...... 238, 264, 265, 268

“Off the plan” investments ...... 257, 258

Officeholder data-matching program ...... 138, 139

Onus of proof

amended assessments ...... 11, 12, 182, 183, 346–349

ordinary income ...... 296, 297

Ordinary income

onus discharged ...... 296, 297

subdivided land, sale of ...... 154–156

Outsourcing

tax practitioners ...... 198, 199

Overseas assessable income ...... 52, 53

Overseas travel expenses ...... 50

Overtime meal allowances

expenses, reasonable amounts ...... 50

P

Paper wallets

digital assets ...... 407

Part IVA

general anti-avoidance rule extended ...... 10

legislative change ...... 239

personal services businesses ...... 138

Passwords

digital assets ...... 408

Payday superannuation ...... 239

PayPal

digital records ...... 405, 406

Payroll tax

NSW ...... 239

Peer-to-peer interaction ...... 28, 30–33

Penalties

avoidance, SMSF compliance ...... 438, 439

civil, tax practitioners ...... 95, 96, 194, 202

false claims ...... 140

promoter penalties ...... 51, 62, 181, 297, 298

royalty payments, mischaracterised or undervalued ...... 105

tax practitioner statements ...... 95, 96

unit amount, increase ...... 133

Pension payments

SMSFs ...... 162, 163

Pensions — see also Legacy pensions

automatic reversionary pensions ...... 162, 163

death benefit pensions ...... 162, 163

defined benefit pensions ...... 318, 319

reversionary pensions ...... 162, 163

Permanent place of abode ...... 396

Personal Income Tax Compliance Program
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Personal services businesses

Pt IVA ...... 138

Personal use assets

relationship breakdowns ...... 353

Personal use exemption

digital and crypto assets ...... 252

Philanthropy

deductible gift recipient status ...... 69, 70, 89, 90

government reforms ...... 294

Productivity Commission ...... 149–151

Points-based test

early-stage innovation companies ...... 110, 114

Portugal

double tax treaty ...... 136

Pre-CGT assets

relationship breakdowns ...... 353

Present entitlements — see also Unpaid present entitlements

deceased estates ...... 143–146

unit trusts, part-year distributions ...... 308, 309

Primary production

land held ready for use ...... 396, 397

land tax exemption (NSW) ...... 12, 13

Principal asset test

foreign investors ...... 125

Principal place of residence

holiday homes owned by trusts (Vic) ...... 274–276

Principles-based test

early-stage innovation companies ...... 113–115

Private binding rulings

early-stage innovation companies ...... 114, 115

Private companies

benchmark interest rate ...... 90

unpaid present entitlements, Div 7A ...... 393, 398–401, 434–436

Private wealth

ATO focus ...... 341, 342

Productivity Commission

deductible gift recipient status

– reform ...... 69, 70, 89

– school building funds, donations to ...... 149–151

Profession

definition ...... 29, 30

Professional services

emotional intelligence ...... 32, 33

empathy ...... 24, 26

social skills ...... 33

trust ...... 31–33

Promises of land

proprietary estoppel ...... 373–375

Promoter penalties ...... 51, 62

tax exploitation schemes ...... 181, 297, 298

Proper and fair arrangements

variation of trust vesting date ...... 73, 74

Property

GST, ATO update ...... 242

Property development

GST disputes ...... 416–425, 427–429

Property duty

relationship breakdowns, exemption ...... 354

Property management

data-matching program ...... 139

Property settlements

relationship breakdowns ...... 351–354

Proprietary estoppel ...... 373–375

Protected tax information ...... 295

Public benevolent institutions ...... 175

Public charitable institutions ...... 69

Public enterprises

GST, ATO update ...... 242

Public groups

ATO findings report ...... 269

Public interest

protected tax information ...... 295

stay order ...... 343, 344

Public traded unit trust ...... 315

Purpose

luxury cars ...... 246–251

PwC tax leaks scandal ...... 15, 204, 295

Q

Quantity surveyor

tax agent services ...... 201

Quarantining rules

real estate investment ...... 7

R

Rates of tax

Federal Budget 2025–26 ...... 390

foreign resident CGT withholding ...... 238, 239, 370–372

multinational enterprises ...... 294

non-arm’s length income provisions ...... 160, 161

R&D activities

expensing of innovation costs ...... 115

tax agent services ...... 201

tax exploitation schemes ...... 297, 298

tax incentives ...... 114

Real estate

contractual disputes, GST ...... 427–429

investment, quarantining rules ...... 7

“Real Estate Rescue” program ...... 216

Real property

foreign resident CGT withholding ...... 124–126

– SMSFs, impact on ...... 370–372

risks and issues ...... 342

sale

– CGT and residency ...... 365–369

– GST ...... 153, 155–157

unit trusts ...... 308

Reasonable care

tax agent services ...... 196

Reasonable person test

Div 7A loan repayments ...... 359

Record-keeping

CGT relationship breakdown roll-overs ...... 353, 354

digital and crypto assets ...... 252–254

trust income not previously subject to tax ...... 91

Redundancy

genuine redundancy ...... 394, 395

Reforms

thin capitalisation ...... 165, 166

Registration

TPB ...... 88, 89

Reimbursement agreements ...... 435, 436

Related party loans

deductions ...... 239

thin capitalisation rules, reform ...... 165, 166

Relationship breakdowns

CGT roll-over relief ...... 353

child maintenance trust ...... 354

child support minimisation ...... 209–212

collectables ...... 353

duty exemption ...... 354

family businesses ...... 352

family home ...... 351, 352

investment assets ...... 352

motor vehicles ...... 353

personal use assets ...... 353

pre-CGT assets ...... 353

small business CGT concessions ...... 353

SMSFs ...... 352, 353

tax implications ...... 351–354

Remote working

tax practitioners ...... 28

Remuneration

genuine redundancy ...... 394, 395

Rental properties

built on vacant land, deductions ...... 257–262

housing crisis ...... 7

relationship breakdowns ...... 351, 352

Reportable tax position disclosures

hybrid mismatch arrangements ...... 265, 267

Reporting obligations

Code of Professional Conduct, breaches ...... 95, 239

consolidated groups ...... 86

corporate tax residency ...... 86

foreign residents, ATO requirements ...... 124–126

SMSF contraventions ...... 438, 439

tax practitioners ...... 48, 51, 62–66, 95, 239

Reserve allocations

SMSFs ...... 319, 320

Residency

CGT, sale of assets ...... 365–369

companies ...... 86

domicile test ...... 91, 396

pending reforms ...... 391

Residential premises

construction on subdivided land, tax ...... 155–157

Residential property development — see Property development

Residential rental properties

sale of ...... 258

Resilience

tax practitioners ...... 24, 25, 32

Restricted data ...... 409, 410

Restructuring businesses

debt deduction creation rules ...... 241, 242

early-stage innovation companies ...... 112

relationship breakdowns ...... 352

thin capitalisation ...... 241, 242

Restructuring trusts

managed investment trusts ...... 394

Retention of profits arrangements

personal services entities ...... 138

Retirement

legacy retirement product conversions ...... 239

Retirement exemption

unit trusts ...... 314

Retirement villages

GST, ATO update ...... 242

Retrospectivity

hybrid mismatch arrangements ...... 266

Reversionary pensions

SMSFs ...... 162, 163

Risk assessment

restructures ...... 242

Royalty payments

definition of “royalty” ...... 102

embedded royalties ...... 102, 105, 106

mischaracterised or undervalued ...... 10, 105

withholding tax ...... 102–107, 239

Rural land

held ready for use ...... 396, 397

S

Safe harbours

country-by-country reporting ...... 264, 268, 269

trust loss provisions ...... 311

Sale of land

subdivided, tax implications ...... 153–158

Savings rule

unit trusts ...... 309, 310

School building funds

donations to, tax deductibility ...... 149–151

Secured loan arrangements

asset protection ...... 215

Seed phrases

digital assets ...... 407

Self-awareness ...... 32

Self-managed superannuation funds

BDBNs ...... 220, 221

defined benefit pensions ...... 318, 319

early-stage innovation company investment ...... 113

foreign residents, impact of CGT withholding ...... 370–372

holiday homes owned by trusts (Vic) ...... 276

legacy pension commutation ...... 318, 319

legacy pension reserve allocations ...... 319, 320

legacy retirement product conversions ...... 239

non-arm’s length income provisions

– allowable activities ...... 278, 279

– investment in trusts ...... 159–161

– multiple entity structures ...... 223–225

relationship breakdowns ...... 352, 353

reversionary pensions ...... 162, 163

risks and issues ...... 342

unitholders in unit trusts

– CGT discount ...... 308

– non-arm’s length provisions ...... 310

voluntary disclosures ...... 438–440

Self-regulation ...... 32

Service agreements

digital assets ...... 408, 409

Shadow Economy Compliance Program
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Share sale agreement

arm’s length market value substitution rule ...... 55–59

Shareholders

loan forgiveness, FBT or Div 7A ...... 361, 362

Shares

sale, CGT and residency ...... 365–369

Sharing economy

characteristics ...... 28–31

definition ...... 28

impact on professions ...... 27

Shortfall interest charge

deductibility ...... 238, 341

proposed changes ...... 178, 181

Single touch payroll-enabled software ...... 200

Slovenia

double tax treaty ...... 136

Small business CGT concessions

relationship breakdowns ...... 353

rural land held ready for use ...... 396, 397

sale of shares ...... 58

unitholders in unit trusts ...... 308, 314, 315

Small businesses

instant asset write-off ...... 238, 292, 293, 390

Small-to-medium businesses

assessment amendment period, extension ...... 300–303

tax assessments, amendment period ...... 88, 180

Social media accounts

digital records ...... 405, 406

Social skills

value to professional services ...... 33

Software programs

data-matching ...... 139

tax agent services ...... 198, 200, 202, 203

Software wallets

digital assets ...... 407

Sophisticated investors

tax offsets ...... 109

Special income rules — see Non-arm’s length income provisions

Specific anti-avoidance provisions

risk assessment ...... 242

Spouses

BDBNs ...... 220, 221

Staking rewards

tax treatment ...... 253

Stamp duty

intergenerational rural transfer ...... 344

reform package ...... 7

Start-up companies — see Early-stage innovation companies

Statutory interpretation

landholder duty (Vic) ...... 272, 273

Stay application

property developers, GST ...... 420

Stay orders

termination of registration ...... 182, 343, 344

Student loans

HELP repayments ...... 238

Subject to foreign income tax

definition ...... 265

Succession and estate planning

digital estates ...... 405–414

“hotchpot” arrangements ...... 218–220

proprietary estoppel ...... 373–375

risks and issues ...... 342

SMSFs ...... 162, 163

superannuation and BDBNs ...... 220, 221

testamentary trusts ...... 214, 215

Sufficient economic connection test ...... 86

Superannuation

adjusted taxable income, child support calculation ...... 210, 211

balances above $3m, 15% tax ...... 39, 40, 239

BDBNs ...... 220, 221

Federal Budget 2025–26 ...... 391

financial modelling ...... 39, 40

legacy pensions ...... 318–320

non-arm’s length income breaches ...... 224, 225

payday superannuation ...... 239

relationship breakdowns ...... 352, 353

unrealised gains ...... 40

Superannuation funds

Australian, double tax treaty benefits ...... 136

Sweden

double tax treaty ...... 136

Switzerland

double tax treaty ...... 136

“Synthetic” wealth transfer

gift and loan back strategies ...... 215, 216

T

Targeted integrity rule ...... 267

Tax advisers

GST, ATO update ...... 242

risks and issues ...... 341

Tax agent services

characterising ...... 196

contractors ...... 200, 202

data matching ...... 199, 200

defining ...... 194, 195

digitalisation ...... 202

examples ...... 201

excluded services ...... 194, 200, 204

fees or other rewards ...... 195

or BAS services ...... 200

reasonable care ...... 196, 197, 199, 349

services for a fee ...... 193

software programs ...... 198, 200, 202, 203

third-party information ...... 196–198, 202

TPB interpretation of ...... 206–208

Tax agents

services for a fee ...... 193

termination of registration

– stay orders ...... 182, 343, 344

– TPB powers ...... 18–20

Tax assessments

SMEs, amendment period ...... 88, 180

Tax Avoidance Taskforce ...... 9, 241

Tax compliance

Federal Budget 2025–26 ...... 391

Tax concessions — see also Capital gains concessions

early-stage innovation companies ...... 109

– eligible investors ...... 109, 110

tax offsets

– early-stage innovation companies ...... 112, 113

– sophisticated investors ...... 109

Tax consolidation — see Consolidated groups

Tax debts

Commissioner of Taxation discretion ...... 10

interest charges, proposed changes ...... 178, 181

land tax, company reinstatement ...... 243

Tax education

Advanced Superannuation Dux Award, study period 2, 2023

– Victoria Mercer ...... 60

CommLaw1 Australian Legal Systems Dux Award, study period 1, 2024

– Riley Peake ...... 403

CommLaw1 Australian Legal Systems Dux Award, study period 2, 2024

– Ron Bao ...... 355

CTA1 Foundations Dux Award, 2024

– Darren Adams ...... 305

CTA2A Advanced Dux Award, study period 3, 2023

– Steve Tanner ...... 99

CTA2B Advanced Dux Award, study period 3, 2023

– Jessica Bagnall ...... 147

CTA3 Advisory National Dux Award, 2023

– Belinda Spence ...... 191

– Jeremy Scott ...... 256

lifelong learning ...... 84, 85

Tax Academy micro-credential units ...... 176, 177, 236, 237

Tax exploitation schemes

promoter penalties ...... 51, 62, 181, 297, 298

Tax invoices

GST requirement ...... 426

Tax liabilities

hardship relief ...... 52

interest charges, proposed changes ...... 178, 181

Tax offsets

early-stage innovation companies ...... 112, 113, 393, 394

sophisticated investors ...... 109

Tax planning

relationship breakdowns ...... 351–354

Tax practitioners

breach reporting rules ...... 48, 62–66, 95, 239

civil penalties ...... 95, 96, 194, 202

client-to-agent linking ...... 239

Code of Professional Conduct ...... 48, 50, 51, 64–66, 84, 85, 89, 290

– changes to ...... 186–190

– expansion of obligations ...... 89, 94–97, 186–190

– false or misleading statements ...... 95, 188–190

– statement obligations ...... 95–97, 188–190

data matching ...... 199, 200

digitalisation of duties ...... 198

distinction between legal services ...... 194–196

emotional intelligence ...... 32, 33

incapacity ...... 10, 11

key characteristics for the future ...... 24

myID ...... 239

outsourcing services ...... 198, 199

reasonable care ...... 196, 197, 199

registration requirements ...... 88, 89, 193

regulation and compliance ...... 390

remote working ...... 28

resilience ...... 24, 25, 32

technological change ...... 22–33, 85

terms of engagement ...... 198

third party reports ...... 196–198

trust ...... 31–33

use of artificial intelligence ...... 24–29

Tax Practitioners Board

2019 Review ...... 390

2024–25 plan ...... 140

draft code guidance ...... 242, 243

guidance ...... 48

investigation rules ...... 15–20

James review ...... 62, 64, 193

protected tax information ...... 295

Register

– issues ...... 17, 18, 62

– regulation changes ...... 89

tax agent registration

– power to terminate ...... 18–20

– requirements ...... 88, 89, 193

– termination, stay orders ...... 182, 343, 344

tax agent services, interpretation of ...... 206–208

timing issues ...... 15–17

Tax reform

deductible gift recipient reform ...... 68–70

Federal Budget 2025–26 ...... 390, 391

housing crisis, tax implications ...... 7

stamp duties ...... 7

Tax returns

pre-filling ...... 199, 200

self-lodgment via myTax ...... 196, 198, 202, 203

Tax shelters

unit trusts ...... 311, 312

Taxable Australian property

CGT assets ...... 365–369

Taxation law

definition ...... 194, 195

Technological change

tax practitioners ...... 22–33, 85, 193, 196, 198, 200–204, 336

Testamentary trusts

estate planning ...... 214, 215

The Tax Institute

advocacy ...... 84, 85, 290, 291, 336, 388, 389, 391

AI technology ...... 336

Case for Change ...... 391

Community Achievement Awards ...... 134

CPD events ...... 389

Incoming Government Brief ...... 391

learning and community ...... 337

lifelong learning ...... 84, 85

member community ...... 389

member feedback ...... 176

membership ...... 176

– renewals ...... 5

– value of ...... 3, 237

Tax Academy ...... 135, 176, 177, 236, 237

Tax Knowledge Exchange ...... 337

The Tax Summit 2024 ...... 46, 47, 84, 85, 134, 135

volunteers ...... 177, 237

Thin capitalisation

debt deduction creation rules ...... 76, 77, 238, 241, 242

reforms ...... 165, 166

Thoroughbred breeding property

land tax exemption (NSW) ...... 12, 13

Timing issues

assessment amendment period, SMEs ...... 300–303

debt deductions, thin capitalisation rules ...... 76, 77

false or misleading statements ...... 188–190

TPB investigations ...... 15–17

Total superannuation balance

above $3m, 15% tax ...... 39, 40, 239

legacy pension commutation ...... 318

reversionary pensions ...... 162, 163

Trade marks — see Intellectual property

Trading stock

luxury cars, “museum concept” ...... 246–251

Transfer balance cap

superannuation ...... 318, 319

Transfer pricing

debt deductions, thin capitalisation rules ...... 77, 165, 166

Transparency

corporate tax receipts ...... 241

Travel expenses

between work and home ...... 244

reasonable amounts ...... 50

rental property deductions ...... 259, 261

Treaties — see Double tax agreements

Tripartite arrangements

GST ...... 429–432

Trust

value to professional services ...... 31–33

Trust beneficiaries

previously untaxed trust income ...... 90, 91

Trust deeds

rectification ...... 344

variation of vesting date ...... 72–74

Trust distributions

family trust distribution tax ...... 322, 323

rectification, trustee resolution ...... 395, 396

Trust estate

definition ...... 145

executor or trustee ...... 143–146

Trust income

previously untaxed ...... 90, 91

Trust vesting

date changes ...... 72–74

Trustees

BDBNs ...... 220, 221

change in control, landholder duty (Vic) ...... 271–273

definition ...... 144

distinction between executors and ...... 144

Trusts — see also Fixed trusts; Managed investment trusts; Unit trusts

change in directors, landholder duty (Vic) ...... 118–120, 271–273

definition of “associates” ...... 53, 54

holiday homes, vacant residential land tax (Vic) ...... 274–277

non-arm’s length income provisions ...... 159–161

– multiple entity structures ...... 223–225

vesting dates ...... 72–74

U

Unexplained deposits ...... 342, 343

Unit trusts

15-year exemption ...... 314

advances of capital ...... 312–314

change in directors, landholder duty (Vic) ...... 118–120, 271–273

definition ...... 306

fixed or non-fixed trusts ...... 160, 309–311

issues ...... 308

legal nature ...... 306, 307

loans to unitholders ...... 312

owning holiday homes, vacant residential land tax (Vic) ...... 275

part-year distributions ...... 308, 309

payments to associates ...... 312

present entitlement ...... 308, 309

property sector, use in ...... 308

redemptions ...... 312

retirement exemption ...... 314

safe harbour compliance ...... 311

savings rule ...... 309, 310

SMSF investments in ...... 310

– fixed entitlement ...... 161

– multiple entity structures ...... 223–225

tax features ...... 307, 308

tax shelters ...... 311, 312

units held by discretionary trusts ...... 307, 308

United Kingdom

double tax treaty ...... 136

United States

“check-the-box” elections ...... 267–269

consolidated groups ...... 266

dual consolidated loss rules ...... 268

global intangible low-taxed income ...... 267

Unpaid present entitlements

Div 7A loan issues ...... 238, 391, 398–401, 434–436

relationship breakdowns ...... 352

Unrealised gains

superannuation earnings ...... 40

Use for a purpose

luxury cars, “museum concept” ...... 246–251

V

Vacant land

rental property deductions ...... 257–262

Vacant residential land tax (Vic)

holiday homes, extension to trusts ...... 274–277

Valuation of shares

CGT, arm’s length market value substitution rule ...... 55–59

Vested and indefeasible ...... 309

Vesting dates

trusts ...... 72–74

Victoria

landholder duty

– change in trust directors ...... 118–120, 271–273

– single arrangement ...... 140, 141

trust vesting dates ...... 72–74

vacant residential land tax ...... 274–277

Virtual currency/property accounts

digital records ...... 406

Voluntary disclosures

SMSFs ...... 438–440

Voting power test ...... 86

W

Wallets

digital assets ...... 407

Whistleblower protections ...... 62, 64, 66

Wills

administration, executors or trustees ...... 143–146

BDBNs ...... 220, 221

capacity of willmaker ...... 214, 215

digital assets ...... 405–414

estate equalisation arrangements ...... 218

“hotchpot” arrangements ...... 218–220

proprietary estoppel ...... 373–375

testamentary trusts ...... 214, 215

Winding-up order

land tax debt ...... 243

Withholding tax

CGT, foreign residents ...... 9, 10, 88, 124–126, 180, 238, 239, 365

– impact on SMSFs ...... 370–372

debt deductions, thin capitalisation rules ...... 77

GST ...... 417, 419, 420, 422

managed investment trust concessions ...... 390, 394

royalty payments ...... 102–107, 239

Work-related expenses

FBT, entertainment-related expenses ...... 338, 339

motor vehicles

– cents per kilometre rate ...... 50

– deductibility ...... 244

Working from home

tax practitioners ...... 28

Wrapping crypto assets

tax treatment ...... 253

X

X user terms

digital assets ...... 409
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