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Tax News – at a glance

by TaxCounsel Pty Ltd

July – what happened in tax?

The following points highlight important federal tax developments that occurred during July 2025. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 58 (at the item number indicated).

Tax agents: sanctions and registration

Further to the government’s announcement in the March 2025 Budget relating to the tax agent registration and sanctions rules, the Treasury has now confirmed that the government will consult on exposure draft legislation for implementing these reforms. See item 1.

Tax Ombudsman: work plan

The Tax Ombudsman has released details of its work plan for 2025–26. See item 2.

Division 7A: benchmark interest rate

For the 2025–26 income year, the Div 7A benchmark interest rate for private companies with a regular 30 June accounting period is 8.37%. See item 3.

Reasonable travel and overtime meal allowances

The Commissioner has released a determination that sets out the amounts that he considers are reasonable for the purposes of the work expenses substantiation exception in Subdiv 900-B of the Income Tax Assessment Act 1997 (Cth) for the 2025–26 income year (TD 2025/4). See item 4.

TPB: tax time loans

The Tax Practitioners Board is concerned that tax time loans, from tax practitioners, may not be fair or in their clients’ best interests. See item 5.

Public country-by-country reporting exemptions

The Commissioner has released a draft law administration practice statement that sets out the ATO’s proposed administrative approach to the Commissioner’s discretion for granting an exemption from the public country-by-country reporting obligations (PS LA 2025/D1). See item 6.

Residence and Covid

The ART has rejected an argument by an individual taxpayer that, because he was precluded from returning to Australia due to Covid travel restrictions and was therefore not physically present in Australia for approximately 10 months of the 2021 income year (the income year), he was not a resident for tax purposes for the income year (Evans and FCT [2025] ARTA 824). See item 7.

CGT improvement threshold

The CGT improvement threshold for the 2025–26 income year is $187,962.

FBT and discretionary trusts

The Commissioner is appealing to the Full Federal Court from the decision of O’Sullivan J in FCT v SEPL Pty Ltd as trustee of the SFT Trust [2025] FCA 581. The decision raised several FBT issues that arose out of the provision by the trustee of a discretionary trust of non-monetary benefits to the directors of the corporate trustee. The decision was discussed in the July 2025 Tax Tips column.

Unpaid present entitlement

The Commissioner has been granted special leave to appeal to the High Court from the decision of the Full Federal Court in FCT v Bendel [2025] FCAFC 15. In that case, the Full Federal Court held that no loan (as defined for the purposes of Div 7A) arose out of a private company becoming presently entitled to income of a discretionary trust that remained unpaid.


President’s Report

by Tim Sandow, CTA
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The Tax Summit: shaping the industry together

President Tim Sandow reflects on the importance of coming together to shape the moment.

Next month, The Tax Summit returns to Melbourne for another year. As always, we are looking forward to the opportunity to connect with our members and engage in thought-provoking discussions surrounding the issues facing the industry.

The Summit this year is a packed three-day event with plenty of expert insights addressing key issues and unmissable networking opportunities.

This year’s theme is “Shape the moment”. Tax shapes everything we do and we, as a community, shape tax: the tax system, the tax profession, and the impact of tax on our clients’ lives. While we can’t control everything happening in the industry, we can control how we respond and how we support our clients through change. This year’s Summit will explore exactly that: how to take ownership of what we can control, how to shape our own working experience as tax practitioners, and how to make an impact through strong advisory relationships, strategic thinking and adaptive planning.

With the constant change that comes with the territory of being a tax professional, it’s vitally important to be well-versed in key issues and up to date on the latest changes in legislation. These things help you feel confident and in control of your work, and the Summit is a unique opportunity to hear directly from your fellow practitioners who are facing the very same challenges. Whether it’s a speaker with a unique insight into an issue or a conversation with a peer over morning tea, there is always something to take away from an event like this, where so many great minds come together.

Amid all of the tax technical insight at the Summit, don’t forget to take a break and get to know your fellow tax practitioners at the Welcome Reception and at the Gala Dinner.

It doesn’t matter what area of tax you are in: magic happens when we come together as a community to shape the industry. I encourage you to join us in Melbourne and be part of that moment, get to know your peers, network and exchange ideas with one another.

For those returning to The Tax Summit for another year, I hope you take this opportunity to re-connect with old friends and get to know the next generation of tax professionals. You know to expect the very best in tax technical and a warm and inviting environment — I’m confident you’ll find the same again this year. For those attending The Summit for the first time, we encourage you to take advantage of all that’s on offer and get to know your fellow tax professionals. One of the best things about our community is how open, welcoming and generous each member is. I hope you walk away with new connections in your network and new knowledge under your belt.

And to our new tax professionals, who may be new to tax or new to the world of work more broadly, we welcome you with open arms, so to speak, and encourage you to find a mentor, learn the ins and outs of the industry, and shape your moment. There’s no better place to do so than at The Tax Summit.

Register for The Tax Summit here.


CEO’s Report

by Scott Treatt, CTA
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The Tax Summit: shape your moment

CEO Scott Treatt speaks to The Tax Summit and what we can expect this year.

Our biggest event of the year is just around the corner — The Tax Summit is back.

This year, we’re exploring how tax shapes the world, and how tax practitioners shape tax. How the actions we take every day define our world and give us influence and control in our own professional spaces. Whether it’s crafting expertise in a specialist area or honing your client communication skills, what you do with your time shapes your experience as a tax practitioner.

Our committed member volunteers, alongside our dedicated TTI staff, have carefully coordinated to bring The Tax Summit 2025 to life. A lot of planning goes into an event of this scale, and we thank our volunteers for their time and effort. We are an Institute built by members for members, and that is demonstrated every day and especially when we embark on a journey such as The Tax Summit.

The Organising Committee for The Tax Summit is made up of members. They have developed a program specially cultivated to address the needs of fellow members from around Australia, exploring hot topics facing the industry and the broader economy. With a variety of keynotes from expert speakers and tax technical sessions across seven streams, including SME, Corporate, Tax Disputes and Ethics, this year’s event is not one to miss.

We’ll hear from some important voices in the tax and business space today, including Rob Heferen, Commissioner of Taxation, Registrar of the Australian Business Register, Australian Business Registry Services, and Register of Foreign Ownership of Australian Assets, Danielle Wood, Chair of the Productivity Commission, and Ruth Owen CBE, Inspector-General of Taxation and Taxation Ombudsman. And outside of our stellar keynotes, some key sessions I’m excited about, that feel particularly relevant to today’s tax practitioner’s, include:

• navigating ethics in the digital age — AI, data, and professional responsibility with Tracey Dunn from EY;

• taxes, tariffs and Trump with Rashtin Fazal and Richard Nutt, both from Grant Thornton; and

• Australia’s economic outlook in a shifting global landscape with Johnathan McMenamin from Barrenjoey.

And there’s plenty more. We are looking forward to hearing from all of our expert speakers as they bring to the spotlight key issues facing the industry in an insightful way.

I encourage all attendees to engage with the sessions you attend, ask the important questions, provide feedback, and help shape the moment. The reality is that there are changes and uncertainty in the tax industry that we don’t have full control of. The Tax Summit is an opportunity to talk about what we can control and the impact we can have, individually and as a collective.

I am looking forward to seeing our members and our wider community at The Tax Summit this year. I encourage you to come along and to take advantage of the networking, insights and growth opportunities on offer. It’s a once-a-year opportunity to seize (and shape) the moment — you won’t want to miss it.

Register today.


Head of Tax & Legal’s Report

by Julie Abdalla, FTI
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The imminent need for holistic tax reform

In today’s evolving economic environment, competing economic, fiscal and social pressures on the government necessitate a bold and holistic approach to tax reform.

Tax reform has become a recurring theme in recent media discussions and speeches delivered by the Treasurer. To assist the government in progressing tax reform, The Tax Institute has published, among other materials, the following key products:

• the Case for Change, our 2021 landmark discussion paper, identifies the aspects of the Australian tax system that are performing well and those that are not. Looking at the system holistically, the Case for Change proposes a range of options for reform aimed at stimulating investment to enhance Australia’s productivity growth, reducing the compliance burden on taxpayers, and ensuring a fairer system for all Australians;

• Incoming Government Brief: June 2025, following the election on 3 May 2025, which details key tax and superannuation measures announced by previous governments that remain unenacted ahead of the commencement of the 48th parliament, and certain other aspects of the system that are in dire need for reform; and

• The Tax Institute’s submission to the Productivity Commission’s inquiry into creating a more dynamic and resilient economy.

Recent speeches delivered by the Treasurer and the inquiry underway by the Productivity Commission indicate that the government is focused on reforming specific aspects of tax law, particularly corporate tax, to enhance productivity and investment. However, this approach should be taken with caution, lest it result in mere piecemeal adjustments. Changes to the corporate tax system are necessary, but will not suffice to resolve the economic challenges Australia faces if made in isolation.

For example, the government could unify the corporate tax rate at 25% (which would also address Australia’s comparatively high headline corporate tax rate), departing from the current dual rates of 25% for base rate entities and 30% for all other corporate tax entities. The resulting revenue loss from this tax reduction would need to be offset by increased revenue from alternative taxes. This requires consideration of our tax mix and opportunities to generate sustainable revenue from other sources. Only in this manner will the government secure adequate long-term revenue streams necessary to support infrastructure development, healthcare systems, and other essential services.

A comprehensive review and redesign of our existing tax framework is needed to ensure its longevity and effectiveness in meeting current and future demands, while also promoting equity and operating efficiency for all Australians. Achieving these objectives requires the government to demonstrate a commitment to implementing meaningful, carefully considered reforms. Isolated and temporary solutions may resolve an immediate problem, but contribute to increased complexity and higher compliance costs later on. We need permanent solutions to long-term problems.

Why is tax reform needed?

Comprehensive tax reform is necessary for these reasons:

• nearly every intergenerational report emphasises that expenditures aimed at addressing the requirements of our ageing population are projected to rise, while tax revenues are likely to remain stable or decline. This situation is unsustainable;

• Australia’s current tax framework is overly complex, fragmented and increasingly outdated. The coexistence of the 1936 and 1997 Income Tax Assessment Acts has created a tax quagmire, comprising thousands of pages that are notoriously difficult to navigate. This is compounded by relentless amendments to the law;

• frequent legislative amendments, inadequate consultation, and rushed implementation exacerbate uncertainty and compliance costs. The new thin capitalisation rules, public country-by-country reporting, and Pillar Two measures are recent examples. The rapid and, in some cases, retrospective implementation of these measures without sufficient time for stakeholders to prepare can adversely impact business tolerance and appetite to operate in Australia. A similar sentiment is felt by many tax practitioners following recent changes to the Tax Agent Services Act 2009 (Cth);

• further complexities arise with tax concessions due to the various and inconsistent thresholds, eligibility and compliance criteria. For instance, multiple aggregated turnover thresholds that apply in determining what constitutes a small business create confusion and inefficiencies, as they vary across the small business concessions, income tax offsets, research and development incentives, and thin capitalisation rules;

• lack of clarity in the law leads to uncertainty regarding tax obligations and rights, complicating compliance efforts and planning for individuals and businesses. A recent example is the Full Federal Court’s decision in FCT v Bendel,1 which challenged the ATO’s longstanding position over 16 years by finding that unpaid present entitlements were not loans for Div 7A purposes. This finding and the ATO’s approach of maintaining its position (as explained in its interim decision impact statement), at least until the High Court hands down its decision, has created significant uncertainty regarding the administration of Div 7A, and illustrates the consequences of leaving outdated tax laws unaddressed for extended periods; and

• a number of laws remain static and incongruous with the current economic environment and business practices, including the archaic FBT, payroll tax legislation and discrepancies in its administration across the states and territories.

These outdated and unnecessarily complex tax laws impose further burdens on businesses that operate across jurisdictions and, in some cases, disincentivise expansion of the Australian economy.

What are some key areas for tax reform?

Our calls for comprehensive tax reform highlight several key areas requiring government attention and action, including changes to the:

• corporate tax residency rules;

• small business instant asset write-off; and

• GST settings.

Corporate tax residency

Australia’s corporate tax residency rules play a fundamental role in determining the taxing rights of profits generated in Australia by corporate entities. The current rules are complex and have uncertain outcomes which can lead to disputes with the ATO. A lack of certainty on the tax residency of foreign subsidiaries of Australian companies that carry on business in a foreign country — and in doing so, take Australian products and services to the world — may disincentivise expansion plans, limiting job opportunities and the growth of the Australian economy.

Further, since different rules govern the tax residency of trusts and corporate limited partnerships (CLPs), the guidance relating to companies cannot be seamlessly applied to trusts and CLPs.

To address these complexities, the government should take action to implement the proposed changes to the corporate tax residency rules recommended by the Board of Taxation.

Small business instant asset write-off

Near annual temporary increases in the small business instant asset write-off (IAWO) threshold have created an unstable environment for taxpayers and undermine efforts to encourage investment. The standard $1,000 threshold has not changed since its introduction in 2001, but ongoing amendments to temporarily extend this measure since 2015 have left businesses hanging, in some cases, until a few days before the end of a financial year. The Tax Institute recommends permanently raising the standard IAWO threshold to $30,000, and expanding eligibility to businesses with an aggregated annual turnover of less than $50 million. This would reduce uncertainty and promote the making of investment decisions. Extensive delays in legislating the changes each year often result in laws that serve only to validate past expenditures, rather than act as a true incentive. A permanent solution would not only provide certainty for taxpayers, but it would also support tax advisers in assisting their clients to make investment decisions and eliminate delays caused by back and forth debates in parliament.

Review and reform GST settings

The 10% GST rate has remained unchanged since its introduction 25 years ago. Australia’s current tax system relies too heavily on personal income tax, which made up 50.3% of total revenue in 2021–22, while GST contributed only 14.3% that year. Australia’s tax-to-GDP ratio of 29.4% is well below the OECD average of 34.0%.

Recent comments from the Prime Minister and Treasurer suggest that GST reform is not quite on the table, with its regressive nature being an apparent deterrent. However, their openness to ideas is welcome. Perhaps we can say the door is not quite open but, hopefully, at least slightly ajar.

A thorough review of the GST regime is necessary, considering options to increase the rate or broaden its base, while also addressing potential regressive impacts on low-income earners, for example, through the transfer system. The 2009 Henry review specifically excluded a review of the GST regime, but noted (at page 51) that “Consumption is potentially one of the most efficient and sustainable tax bases available to governments”.

Closing comments

Holistic tax reform is essential to delivering a coherent, efficient and responsive system that supports, rather than hinders, the modern economy and business development. By taking steps like modernising outdated provisions, and revisiting the tax mix, the government can make meaningful changes to reduce complexity and compliance burdens. A bold and comprehensive approach is vital to encourage productivity and ensure Australia’s long-term competitiveness and fiscal sustainability.

Reference

1 [2025] FCAFC 15.


Tax News – the details

by TaxCounsel Pty Ltd

July – what happened in tax?

The following points highlight important federal tax developments that occurred during July 2025.

Government initiatives

1. Tax agents: sanctions and registration

Further to the government’s announcement in the March 2025 Budget relating to the tax agent registration and sanctions rules, the Treasury has now confirmed that the government will consult on exposure draft legislation for implementing these reforms.

The proposed start date of the changes to enhance the sanctions regime is to be 1 July 2026. The changes that will be put in place include:

• reintroducing criminal penalties for unregistered preparers;

• increasing maximum civil penalties amounts in the Tax Agent Services Act 2009 (Cth) (TASA);

• adding infringement notice penalties for alleged contraventions of the TASA;

• introducing enforceable voluntary undertakings;

• creating contingent and interim suspensions;

• broadening civil penalties for breaches of the Code of Professional Conduct and for false or misleading statements made by unregistered preparers; and

• extending the maximum banning period to 10 years.

The proposed start date of the registration changes is to be 1 July 2027. The changes that will be put in place include:

• allowing the Tax Practitioners Board (TPB) to assess exceptions and adding longer, alternative timeframes to gain relevant experience;

• amending the fit and proper person test by requiring disclosure of spent convictions relevant to providing tax practitioner services and extending the timeframe the TPB considers; and

• requiring companies and partnerships to demonstrate that they have appropriate governance arrangements in place to be registered.

2. Tax Ombudsman: work plan

The Tax Ombudsman has released details of its work plan for 2025–26.

During 2025–26, the Ombudsman will undertake the following four systemic reviews into the ATO’s:

• management of remission of general interest charge;

• management of compromised accounts;

• engagement with First Nations taxpayers; and

• online services for agents.

The Ombudsman aims to complete four systemic reviews per year. Stakeholders from across the community, government and tax profession are invited to contribute to each review.

The Ombudsman’s work plan sets out the areas that had been identified as suitable for broad, systemic reviews in each financial year. There are two types of reviews that the Ombudsman may undertake in respect of the ATO or the TPB:

• issues reviews which seek to address specific issues of concern that have been identified; and

• assurance reviews which examine key topic areas with a view to providing assurance to the government and broader community about the ATO’s administration of those areas.

The Ombudsman identifies topics through conducting comprehensive research, analysis and consultation that includes examination of:

• trends and issues emerging in the Ombudsman complaints and dispute investigations;

• social and economic factors affecting the community;

• areas of priority and interest for the government and the parliament; and

• feedback from key stakeholders.

The Commissioner’s perspective

3. Division 7A: benchmark interest rate

For the 2025–26 income year, the Div 7A benchmark interest rate for private companies with a regular 30 June accounting period is 8.37%.

This benchmark interest rate is relevant to:

• determine if a loan made in the 2024–25 income year is taken to be a dividend (s 109N(1)(b) of the Income Tax Assessment Act 1936 (Cth) (ITAA36) and, as applicable, s 109D(1) or 109XB ITAA36); and

• calculate the amount of the minimum yearly repayment for the 2025–26 income year on an amalgamated loan taken to have been made prior to 1 July 2025 (s 109E(5) ITAA36).

4. Reasonable travel and overtime meal allowances

The Commissioner has released a determination that sets out the amounts that he considers are reasonable (reasonable amounts) for the purposes of the work expenses substantiation exception in Subdiv 900-B of the Income Tax Assessment Act 1997 (Cth) (ITAA97) for the 2025–26 income year (TD 2025/4).

TD 2025/4 relates to claims made by employees in the 2024–25 income year for:

• overtime meal expenses: for food and drink when working overtime;

• domestic travel expenses: for accommodation, food and drink, and incidentals when travelling away from home overnight for work (particular reasonable amounts are given for employee truck drivers, office holders covered by the Remuneration Tribunal, and federal members of parliament); and

• overseas travel expenses: for food and drink, and incidentals when travelling overseas for work.

The approach outlined in TD 2025/4 can only be used where the taxpayer receives an allowance to cover the particular expenses that they are claiming, for example, where the taxpayer received an accommodation allowance and is claiming accommodation expenses.

The reasonable amounts only provide the maximum amount that can claimed by a taxpayer without being required to substantiate the expenditure. If a taxpayer relies on the reasonable amounts and the ATO checks the taxpayer’s income tax return, the taxpayer will still be required to show:

• that the taxpayer spent the money when performing their work duties (for example, when travelling away from home overnight on a work trip);

• how the claim was worked out (for example, a diary was kept);

• that the money was spent by the taxpayer themselves (for example, using a credit card statement or other banking records) and was not reimbursed (for example, a letter from the employer); and

• that the allowance was correctly declared as income.

5. TPB: tax time loans

The TPB is concerned that tax time loans, from tax practitioners, may not be fair or in their clients’ best interests.

Tax time loans may vary in structure, but in substance can involve a tax practitioner, or an associated lender, providing a short-term loan or advance on an estimated tax refund to a client. Tax practitioners providing improper tax time loans may harm consumers, especially vulnerable members of the community. The TPB reviews and investigations will address integrity issues and ensure that tax advice is provided with care, competence and independence.

The TPB is putting all tax practitioners on notice of potential harm to consumers from improper conduct, including:

• high fees that may not be fully transparent to clients;

• not managing conflicts of interest when tax practitioners are paid percentage fees based on tax refund estimates;

• not addressing client confidentiality when sharing a client’s tax and financial information between tax practitioners and associated lenders;

• failure by tax practitioners, or their associates, in exercising competence and reasonable care; and

• not acting lawfully, in the best interests of their clients, by making “incentive” payments to staff when they promote or sell tax time loans.

The TPB pointed out that the ATO is committed to supporting taxpayers, with most online returns processed within two weeks. In promoting tax time loans, tax practitioners must ensure that their clients are aware of the risks, including the lender’s debt recovery action if their tax refund is delayed, or if it is less than their tax practitioner’s estimate.

6. Public country-by-country reporting exemptions

The Commissioner has released a draft law administration practice statement that sets out the ATO’s proposed administrative approach to the Commissioner’s discretion for granting an exemption from the public country-by-country (CBC) reporting obligations (PS LA 2025/D1).

Multinational entities that are subject to the public CBC reporting regime must publish selected tax information for Australia, specified countries and the remainder of their global operations. Reporting obligations apply to public CBC entities for reporting periods commencing on or after 1 July 2024, unless they have been granted an exemption.

PS LA 2025/D1 provides ATO officers with context about the obligations imposed by the public CBC reporting regime and guidance about the authority that the law provides to the Commissioner to exempt an entity from those obligations (under s 3DB(5) or (6) of the Taxation Administration Act 1953 (Cth)).

The public CBC reporting regime is separate from and additional to the reporting requirements imposed by Subdiv 815-E ITAA97, which is sometimes called private or confidential CBC, that applies to income years starting on or after 1 January 2016.

PS LA 2025/D1 outlines:

• considerations that are relevant to the exercise of the discretion whether a reporting exemption from the public CBC reporting obligations should be granted;

• the process for seeking an exemption; and

• the information that applicants should provide with the application for exemption.

Once PS LA 2025/D1 is finalised, a decision-maker for an exemption application will need to follow the principles and guidance outlined in the practice statement when exercising the Commissioner’s discretion under s 3DB(5) or (6). However, PS LA 2025/D1 will not direct or restrict the discretion to exempt; each case will need to be decided on its facts and circumstances.

As the law does not provide for the ATO to re-make a decision for a reporting period, engaging with an applicant before an unfavourable decision is made is important as they may decide to withdraw their request before the ATO makes a decision.

Recent case decision

7. Residence and Covid

The Administrative Review Tribunal (ART) has rejected an argument by an individual taxpayer that, because he was precluded from returning to Australia due to Covid travel restrictions and was therefore not physically present in Australia for approximately 10 months of the 2021 income year (the income year), he was not a resident for tax purposes for the income year (Evans and FCT1).

The taxpayer was born in Australia and held an Australian passport. He had worked as a fly in fly out (FIFO) worker since 2012. It was not uncommon for him to spend more than half of each year outside Australia for work purposes. The key provisions of his employment contract were as follows:

• he was employed in Botswana by Barminco Mining Services Botswana (Pty) Ltd (Barminco);

• the work location was Khoemacau Copper Mines, Zone 5, and the Point of Hire Perth, Western Australia. Further, in accordance with the contract, the employer could direct the taxpayer to work in another location on either a temporary or permanent basis;

• Barminco was responsible for transport from the departure point airport to site, return transport from site to the departure point airport, as well as accommodation and meals while rostered onsite;

• the shift roster was six weeks on, three weeks off, although this was subject to change;

• resignation by the taxpayer or termination by the employer (subject to the termination without notice provisions) required one month’s notice); and

• the taxpayer’s address was recorded as being in Western Australia.

From March 2020, the Australian Government introduced broad international travel restrictions in response to the Covid crisis. On 20 March 2020, inward travel restrictions were placed on foreign nationals entering Australia, and on 25 March 2020, outward restrictions on Australians travelling overseas were also introduced. In July 2020, incoming passenger caps were implemented at major international airports. All arrivals into Australia were required to comply with the quarantine requirements in the state or territory of arrival, and any other state or territory that they planned to travel to.

The taxpayer stated in his evidence that when it became apparent that traveling back to Australia was going to be difficult and infrequent, his intentions in respect of Botswana changed. He decided to stay in Botswana as long as he had to, so he could continue to support the family in the uncertain times, and to “set up a life” there. He conceded in cross-examination that he wanted to be in Australia during his off-shift periods and that it was the travel exemptions which precipitated the change of intention. The exact timing of this change of intention was not precisely stated in the evidence, simply that it was shortly after he became aware that travelling home would be difficult.

Further, the Australian Government established a range of travel exemptions, which changed over time. Although no direct evidence on this point had been provided to the ART, it was not in issue that the taxpayer held a travel exemption in the income year. On 1 November 2021, Australian international borders were reopened to fully vaccinated Australians and eligible visa holders. By July 2022, all travel restrictions were lifted.

The movement records of the taxpayer in the period following the income year reflected that, as travel restrictions eased, he returned to Australia more frequently. On the restrictions lifting, the records indicated that his travel was in line with the rotating roster.

The taxpayer confirmed that he returned to Australia twice in the income year. On his return, he was required to isolate for 14 days before he could travel back to the family home. He gave evidence that he found it difficult to integrate back into family life when he was in Australia due to the length of time he was away. He tried to maintain regular contact with his family while he was abroad, which was more challenging with his teenage children. His relationship with Ms Grace (his partner) and his children was strained when he was home, which led to arguments. It was unclear from the taxpayer’s evidence whether this was the case in the income year only, or whether it persisted until he returned permanently from Botswana in May 2023.

The taxpayer agreed in cross-examination that the only reason he did not return home more frequently was because of the travel restrictions. He wanted to spend his off-duty time in Australia and, had restrictions not been in place, he would have done so in accordance with the rotating roster. He also agreed that he was only in Botswana because of his employment and that his time there would always end when his employment in Botswana ended. He admitted that, once the travel restrictions were lifted, he travelled back to Australia regularly in the off-shift periods. The taxpayer acknowledged that he did not have an open-ended right to be in Botswana, noting that the work permit only entitled him to be there for approximately five years, and if his employment with Barminco ended, he would be required to return to Australia. His employment in Botswana came to an end in May 2023, and at that time, he left Botswana permanently and had not returned.

The taxpayer did not dispute that he maintained assets in Australia while he was in Botswana. In response to a question about an investment property that was in his sole name, the taxpayer agreed that he did not take any steps to sell the property or dispose of any of his Australian interests. He explained that he did not think this was necessary in order to permanently move to Botswana.

On the issue of whether the taxpayer was a resident of Australia according to the ordinary concept of residence for the income year, the ART said that, generally speaking, individuals working overseas but who plan to keep returning to Australia for other work, family or social connections, and with no definitive plan to abandon Australia, are often still resident in Australia. This was to be distinguished from an individual who has relocated overseas and only returns on a temporary basis or to finalise their affairs, such that the connections to Australia are “remnants” of residency.

The ART pointed out that the Federal Court in Harding v FCT2 observed that, “in all but the most exceptional circumstances”, the maintenance of a house in Australia by an individual, and the maintenance of a family in that house, will be of “great significance” when determining the individual’s residency for tax purposes as this likely indicates an expectation of returning to that place and an enduring continuity of association with Australia.

The ART was satisfied that the taxpayer met the ordinary concepts test of residence for the following reasons:

• although the taxpayer’s physical presence in Australia was very limited in the income year, this was only as a result of the Covid travel restrictions and therefore did not alter the intention of the taxpayer to return to Australia when he was off-shift or when the employment in Botswana came to an end;

• the continuity of the connections to Australia, which were demonstrated by:

• the taxpayer’s spouse and dependent children, who remained in Australia in the family home during the income year and whom the taxpayer financially supported during that time;

• the maintenance of the family home by the taxpayer in which he stayed on his return to Australia, where his furniture and effects were located, and where he returned on the conclusion of his employment in Botswana;

• the maintenance of other substantial assets during the income year; and

• the taxpayer was employed as a FIFO worker, and while on-shift in Botswana, camp accommodation, meals and travel were paid for by the employer. The room rented by the taxpayer and the mobile phone, PO Box and bank account that he had were the minimum necessary arrangements required in response to the taxpayer being required to stay in Botswana during his off-shift time as a result of the travel restrictions.

The ART also concluded that, even if it was wrong in its assessment of the ordinary concepts test, the taxpayer would be a resident as a result of the domicile test.

For a recent decision in which the ART held that an individual was not a resident of Australia for income tax purposes, see Abotomey and FCT.3

TaxCounsel Pty Ltd

ACN 117 651 420
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1 [2025] ARTA 824.
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Tax Tips

by TaxCounsel Pty Ltd

Taxation records: tax agent issues

There is now an express obligation relating to the keeping of client records imposed on registered tax practitioners under the Code of Professional Conduct.

Background

There are provisions in the various Commonwealth tax laws that impose obligations on taxpayers to keep relevant records. In the case of income tax, s 262A of the Income Tax Assessment Act 1936 (Cth) provides that, subject to the section, a person carrying on a business must keep records that record and explain all transactions and other acts engaged in by the person that are relevant for any purpose of the Act, which by definition includes the Income Tax Assessment Act 1997 (Cth) (ITAA97).

For the purposes of GST, s 382-5 of Sch 1 to the Taxation Administration Act 1953 (Cth) requires (in broad terms) a taxpayer to keep records that record and explain all transactions and other acts the taxpayer engages in that are relevant to a taxable supply, a taxable importation, a creditable acquisition or a creditable dealing, and to retain those records for at least five years.

In the case of CGT, Div 121 ITAA97 contains provisions that require a taxpayer to keep records of matters that affect the capital gains and losses that a taxpayer makes, and to retain the records for five years after the last relevant CGT event.1

A failure to keep records as required may mean that the taxpayer is not able to discharge the onus of establishing that an assessment is excessive or otherwise incorrect and what the assessment should have been.2 Also, a record-keeping failure may lead to the imposition of administrative penalties or a prosecution for an offence.

Significant record-keeping and retention obligations have been created by the Tax Agent Services (Code of Professional Conduct) Determination 2024 (the 2024 Code Determination) and form part of the Code of Professional Conduct that applies to registered tax agents and BAS agents under the Tax Agent Services Act 2009 (Cth) (TASA).

This article considers aspects of this Code obligation.

The new Code obligation

As indicated, registered tax agents are now subject to record-keeping obligations for the purposes of the TASA.

The relevant Code obligation is provided for by s 30 of the 2024 Code Determination and reads as follows:

“30 Keeping of proper client records

(1) You must keep records that correctly record the tax agent services you have provided, or that are provided on your behalf, to each of your clients, including former clients.

(2) The records must:

(a) be in English, or readily accessible and easily convertible into English; and

(b) be retained for at least 5 years after the service has been provided; and

(c) show the nature, scope and outcome of the tax agent service provided; and

(d) reference information reasonably considered in the provision of the tax agent service; and

(e) include all advice received from the client; and

(f) include all advice provided to the client, and for more complex matters: the relevant facts, assumptions and reasoning underpinning any advice provided (including the basis on which, and the method by which, any calculations, determinations, or estimates used, have been made).”

Application

Section 30 of the 2024 Code Determination applies from:

• 1 July 2025: for registered tax practitioners with 100 or less employees as at 31 July 2024; and

• 1 January 2025: for any other registered tax practitioners.

Explanatory statement

The explanatory statement that was released in relation to the 2024 Code Determination makes these points in relation to s 30:

• keeping correct records includes making records, such as taking notes or writing a summary of advice provided orally to the client and information provided orally to the tax practitioner, and making notes of research that underpin the services provided;

• keeping correct records also includes retaining records that already exist on the provision of tax agent services, such as client files, copies of written advice (including advice sent by email) and other documents that evidence the tax agent services provided to clients or the information that the advice is based on; and

• for a complex matter, relevant information will include the relevant facts, assumptions and reasoning underpinning any advice provided to the client. If one client received tax agent services on a range of matters of different levels of complexity, the level of detail kept in each record of services provided can vary.

The explanatory statement also points out that s 30 of the 2024 Code Determination provides for the obligations in s 30 to apply to the making and keeping of records relating to tax agent services that are provided on or after the relevant application date (1 January 2025 or 1 July 2025 (see above)), not to tax agent services provided before commencement. The requirement for the records to include all relevant information considered in the provision of the tax agent service could require information received from the client before the relevant application date, or research or analysis conducted before that date, to be included in the record of tax agent services provided after 1 July 2024, if they form part of the relevant information considered in providing a service on or after commencement.

For example, if a tax return is prepared or lodged after 1 July 2024, it would be necessary to keep records of all relevant information underpinning that return as part of the records of that tax agent service provided. Depending on the circumstances, that could include records of information provided by the client and decisions made or advice provided by the tax practitioner or on the tax practitioner’s behalf before commencement that informed the return.

The obligations in s 30 exist alongside client obligations to keep and retain their own tax records. However, the records that a tax practitioner keeps in order to comply with s 30 could include the records that a client must also keep and retain under the tax laws, as reviewed or adopted by the tax practitioner.

As the record-keeping obligation also exists for former clients, if a tax practitioner ends an engagement with a client, they are still required to generate and retain records of the services provided within the engagement period.

The explanatory statement also points out that proper record-keeping is essential to maintain the integrity of a tax practice, particularly when disputes or queries arise in the future on the legality or accuracy of advice. Where tax practitioners are compliant with s 30, they will be able to refer to their records as clear evidence of their actions and clarify what actions occurred or advice was provided. Requiring the retention of records for five years also ensures alignment with the standard timeframe for record-keeping prescribed under Australian tax law.

TPB information sheet

The Tax Practitioners Board (TPB) has released an information sheet (TPB(I) 47/2024) to assist registered tax agents and BAS agents in understanding their obligations under s 30 of the 2024 Code Determination. Aspects of the information sheet are noted below.

In the context of s 30, the obligation to keep proper client records applies in relation to tax agent services provided by registered tax practitioners on or after the relevant application date (1 July 2024 or 1 January 2025 (see above)). The TPB considers that a tax agent service is “provided” when it is completed. The obligation therefore applies to services completed on or after the relevant application date. If a tax agent service has commenced before the application date but is completed after the application date, the record-keeping requirements will apply to those services.

The obligation under s 30 applies more broadly to the “tax agent services” that registered tax practitioners provide to their clients, including former clients. However, some of the records that registered tax practitioners must keep under s 30 could include records that a client is also required to keep under the tax laws more generally.

“Records”

A key concept of s 30 of the 2024 Code determination is the concept of “records”.

After noting that the term “records” is not relevantly defined and referring to the definition of the term in the Macquarie Dictionary, the information sheet states that the TPB considers that, at a minimum, registered tax practitioners must keep and retain the following types of records (where relevant) to comply with s 30:

• client details — name, contact information, date of birth, bank and employment details;

• letters of engagement (or other agreement setting out the terms and conditions of the engagement);

• file notes relating to proof of identity or client verification checks undertaken, including relevant authorising documentation for representatives of clients (noting that the TPB does not recommend that registered tax practitioners keep copies of identity documents);

• client permissions (including consent to disclose client information);

• agreements to offshore or outsource services to clients, including confidentiality agreements;

• records that explain or evidence an essential part or element of the tax agent service provided to the client, or steps taken to provide the service, including:

• records that reference or describe information exchanged with the client, including advice received from the client;

• records of steps taken to ascertain the client’s state of affairs relevant to the tax agent services being provided, including, for example, records of source documents sighted or reviewed;

• facts, assumptions and reasoning underpinning any advice provided to the client in complicated matters;

• how liabilities, obligations or entitlements of a client under a tax law have been worked out, and any related advice provided to the client;

• any advice or opinion provided to the client on their rights and obligations under tax laws;

• communications seeking review and approval/authority of the client of documentation prior to lodgment with the ATO; and

• any dealings with the ATO in which the registered tax practitioner has represented the client in relation to a tax law (for example, records relating to the preparation and lodgment of returns, notices, statements and applications on behalf of the client and objections lodged against assessments, determinations and notices or decisions made under a tax law);

• key client communications and records of discussion with the client, including requests for further information and responses;

• key communications with third parties in connection with the provision of the service, including the ATO and other government agencies;

• copies of advice received from third party advisers or consultants (for example, any advice that the registered tax practitioner may have sought from lawyers or consultants on behalf of their client) relevant to the tax agent service provided;

• tax invoices issued to the client evidencing the nature of the tax agent services provided;

• records that a client must keep and retain under a tax law, where the record is:

• essential to explaining or evidencing an essential part or element of the tax agent service provided to the client (or steps taken to provide the service); and/or

• subject to a record-keeping agreement between the registered tax practitioner and client, in which the registered tax practitioner has agreed to keep and retain the record for the client;

• records evidencing the receipt and handling of money or property held in trust and disbursement instructions and authorities in connection with the provision of the tax agent service; and

• other records that evidence compliance or non-compliance with the Code generally as it relates to the provision of tax agent services to clients.

“Keep” records

The information sheet notes that s 30 of the 2024 Code Determination draws a distinction between the “keeping” and “retaining” of records. After noting that the term “keep” is not relevantly defined and referring to the definition of the term in the Macquarie Dictionary, the 2024 Code Determination states that the TPB considers that the term “keep”, in the context of s 30, does not simply refer to the “retention” of records already made, but also extends to the “making” of records that can then be retained or held.

In some cases, the record may be created in the course of providing a tax agent service. In others, a registered tax practitioner may need to make a record before it is retained (for example, a file note about advice provided verbally).

If a record is created in the ordinary course of providing a service, it must still be retained for the specified five-year period. If no record is created as part of providing the service, the registered tax practitioner should ensure that a record is made, and then retain it.

Having regard to the ordinary meaning of the term, the TPB considers that records will “correctly record” a tax agent service for the purposes of s 30 if they accurately reflect, without error to the extent possible, the tax agent service provided to the client.

However, the obligation extends beyond simply ensuring the accuracy of records in the strict sense of them being free from error. When considered in the context of the provision’s policy intent, it requires registered tax practitioners to keep records that “correctly” reflect the service in a broader sense.

For records to “correctly” record the service, and conform to fact or truth, they need to cover all relevant details sufficient to explain and/or evidence the service (ie the essential aspects and elements of the service), such that what is recorded enables a complete and accurate record of that service to be kept.

The obligation to keep and retain certain records applies in relation to tax agent services provided by the registered tax practitioner personally and/or “on their behalf”. The TPB considers that the phrase “on your behalf” carries the same meaning under s 30 of the 2024 Code Determination as it does for Code items 7 and 15. That is, it includes (but is not limited to) services provided by entities that a registered tax practitioner employs, uses or otherwise engages to provide tax agent services on their behalf.

The obligation therefore covers records of tax agent services provided by:

• employees and other entities (including contractors) in relation to which the registered tax practitioner is required to exercise adequate supervision and control; and

• entities with which they maintain (or are required to maintain):

• a supervisory plan in connection with the employment of, or use of, one or more nominated supervising tax practitioners; and

• a remote supervisory arrangement, as is the case with an outsourcing or offshoring arrangement.

If a registered tax practitioner employs, uses or otherwise engages another entity to provide tax agent services to a client on their behalf, the registered tax practitioner remains responsible for ensuring that the obligation in s 30 is complied with.

The obligation under s 30 applies to all tax agent services provided to each client, including former clients. Therefore, the obligation continues even after an individual or entity ceases to be a client.

Minimum requirements for records

To meet the requirements of s 30 of the 2024 Code Determination, the records must, at a minimum, among other things, show the nature, scope and outcome of the tax agent service provided. Having regard to the ordinary meaning of the terms “nature”, “scope” and “outcome”, the record must evidence:

• the kind or type of tax agent service provided;

• the extent or range of the tax agent service and what it inherently involves or comprises; and

• the result and consequence of the tax agent service and issues involved.

Section 30 requires that the records must reference information reasonably considered in the provision of the tax agent service. This includes information that the registered tax practitioner has relied on, including, for example, legislative references, case law references and references to other relevant materials. Naturally, the extent of this obligation will depend on the complexity of the matter.

The information sheet states that, when considered in the context of the broader view that records need to cover all relevant details sufficient to explain the tax agent service provided and enable a complete and accurate record of that service, the TPB considers the following minimum details need to be captured:

• who the service was provided to;

• the terms and conditions of the engagement for the service, which may be evidenced by, among other things, a letter of engagement;

• where appropriate, why the service was provided, including details of relevant tax obligations involved;

• what the service involved, sufficient to explain:

• the scope of the engagement;

• the relevant fee arrangements, including, for example, authorising the tax practitioner to withhold fees from a tax refund;

• the key parts, elements or features of the service, including the outcome;

• the relationships between parties to transactions;

• the reasons for decision(s) made, as applicable; and

• the advice provided to the client;

• who the service was provided by, which may be the registered tax practitioner, employees under their supervision and control, contractors, or entities to which tax agent services are outsourced;

• how the service was provided, including details of client communications and interactions with other entities relevant to providing the service, including the ATO and other government agencies;

• when the service was provided, including key dates; and

• the date that the record was made and the date of any modifications to the record.

The information sheet also notes that the Accounting Professional and Ethical Standards Board has released APES 220 Taxation Services and APES 320 Quality Management for Firms that provide Non-Assurance Services, which apply to members of relevant professional bodies that have adopted it. While not binding on all registered tax practitioners, these standards provide useful guidance on what steps a registered tax practitioner can take to ensure that they have adequate arrangements in place for record-keeping in relation to activities that are undertaken in their capacity as a registered tax practitioner.

The TPB does not expect registered tax practitioners to record every detail relating to a tax agent service. When deciding what records to keep and whether they contain adequate detail, a registered tax practitioner must exercise their professional judgment, having regard to the facts and circumstances, balancing the need to comply with the obligation under s 30 of the 2024 Code Determination with ensuring that the record-keeping is not overly burdensome, onerous and costly.

How records should be kept

To comply with the obligation under s 30 of the 2024 Code Determination, the records must be in English, or readily accessible and easily convertible into English.

Electronic records must be in a form that is readily accessible and able to be retrieved as required. It is generally not necessary to retain a hard copy of the information contained in an electronic record unless a particular law or regulation requires registered tax practitioners to retain a paper copy.

The information sheet states that registered tax practitioners should have adequate procedures, policies, systems and controls in place to protect the security and confidentiality of client records, ensure that client information is not compromised, and mitigate the risk of identity theft, fraud, financial loss and reputational damage. This is particularly important with the changing landscape of tax agent services and how they are provided, including developments in technology, reliance on cloud computing, threats of cyber attacks and an increase in outsourcing and offshoring of tax agent services.

Records should also be made and stored in a way that protects the record and information from being changed or damaged.

How long records need to be kept

Registered tax practitioners must retain the records for at least five years after the tax agent service has been provided. In this context, the TPB considers a tax agent service to have been “provided” from the date the service is considered complete. This will be determined based on the facts and circumstances, including the scope of the engagement, including any ancillary or subsequent reviews, audits, objections or appeals. It is recommended that engagement letters clearly stipulate the scope of services and a clearly defined timeframe. Registered tax practitioners should reconfirm or review the arrangements with clients regularly (preferably annually) for recurring or ongoing engagements.

In some cases, the scope of the engagement and term of retention may be extended by virtue of the relevance of prior financial year records to a subsequent financial year’s tax documentation, such as in the case of carried forward losses or depreciating assets.
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Mid Market Focus

by Nilan Gandhi, HLB Mann Judd

Tax residency issues

This month’s article explores the complexities of Australian tax residency, highlighting the critical role of expert tax advice for taxpayers who claim non-residency status while dividing their time between Australia and other countries.

Introduction

Tax residency plays a key role in determining an individual taxpayer status and their tax obligations in Australia, particularly for those who are earning income and spend their time across different countries during an income year.

The classification of a taxpayer as being a resident or non-resident of Australia can impact their tax liabilities and obligations. The recent case of Kirtlan and FCT1 highlights the complexities and challenges involved in establishing tax residency.

What is Kirtlan and FCT about?

The Kirtlan case involved a taxpayer (Mr Kirtlan) who divided his time between Australia and the United Kingdom but declared himself a non-resident in both jurisdictions.

The taxpayer was born in Australia but held dual Australian and UK citizenship. In April 2005, he and his family (including his wife and daughter) moved to the UK. However, his wife and daughter both returned to Australia several months later.

Mr Kirtlan continued to split his time between Australia and the UK between the 2006 and 2008 income years, before returning to Australia in May 2008.

He did not include his UK-based income in his 2006, 2007 and 2008 Australian income tax returns as his accountant had advised that he was a non-resident of Australia for tax purposes.

Similarly, his UK tax returns for the 2006, 2007, and 2008 income years were also prepared on the basis that the taxpayer was a non-resident of the UK. As a result, his UK income was not taxed in Australia or the UK.

The Commissioner sought to amend his tax assessments, alleging tax evasion for the 2006, 2007, and 2008 financial years, as the Commissioner decided that the Mr Kirtlan was an Australian tax resident during the 2006, 2007, and 2008 income years.

The Administrative Review Tribunal (ART) stated that there was no tax evasion by claiming that the “evasion requires more than mere avoidance of tax or withholding of information or provision of misleading information”. The ART mentioned that there must be an intention to omit income without a credible explanation.

Key points

The ART examined whether he had a credible basis for excluding his UK-sourced income from his Australian income tax return. A critical aspect of the decision was determining whether the errors in the income tax return amounted to deliberate evasion.

ART’s comments

The ART considered various factors such as the taxpayer’s intentions, business activities conducted overseas, and expert advice received from his accountant. The ART concluded that any inaccuracies in the taxpayer’s tax returns did not constitute to fraud.

Residency tests

TR 2023/1 outlines the residency tests for individuals for tax purposes (as set out in s 6(1) of the Income Tax Assessment Act 1936 (Cth) (ITAA36)) and when the Commissioner considers an individual to be an Australian resident.

TR 2023/1 further explains that the definition of “tax resident” of Australia has four alternative tests, as discussed below.

The individual taxpayer needs to satisfy at least one of these tests in order to be treated as a tax resident of Australia. If the individual taxpayer does not satisfy any of the tests, they will be treated as a non-resident. The tests are:

1. Resides test: this test examines whether the taxpayer lives in Australia permanently or for a substantial period. Also referred to as the “ordinary concepts” test.

2. Domicile test: this test determines whether Australia remains the taxpayer’s permanent home. The key component here is whether the taxpayer has a permanent place of residence outside of Australia.

3. 183-day test: this test applies to individuals who spend at least 183 days in Australia within the financial year.

4. Superannuation test: this test is relevant to government employees contributing to specific superannuation funds.

Resides test

TR 2023/1 provides that, under the resides test, you are a resident if you reside in Australia. The fundamental concepts or factors that determine you whether you satisfy the resides test include:

• the period of physical presence in Australia;

• the intention or purpose of presence;

• your behaviour while in Australia;

• your family, and business or employment ties;

• the maintenance and location of assets; and

• your social and living arrangements.

As the resides test examines whether you reside in Australia, having a connection to, or being a resident of, another country does not necessarily diminish any connection to Australia.

For this reason, the ordinary concepts test is not about dominance or exclusivity of residence in one place versus another. Nonetheless, continued connections overseas will inform the nature and strength of your connection to Australia.

Domicile test

Under the domicile test, you are an Australian resident when your domicile is in Australia, unless the Commissioner is satisfied that your permanent place of abode is outside Australia (as outlined in TR 2023/1).

TR 2023/1 further provides that domicile involves considering whether there is a legal relationship between a person and Australia. There are three types of “domicile”:

• a “domicile of origin”, which is attributed to each individual at birth;

• a “domicile of dependence”, which applies when a person (such as a minor) lacks the capacity to acquire their own domicile and their domicile is determined by reference to someone else’s domicile (such as a parent); and

• a “domicile of choice”, which is the domicile voluntarily acquired by a person, with the capacity to do so.

TR 2023/1 further provides that, if you have an Australian domicile and are living outside of Australia, you will retain your Australian domicile if you intend to return to Australia upon a clearly foreseen and reasonably anticipated contingency (for example, at the end of your employment contract), even if you remain overseas for a substantial period.

This is because you lack the necessary intention to settle in that country indefinitely. On the other hand, if you have in mind a vague possibility of returning to Australia, such as in the case of hoping to make a fortune or holding sentimental ideas about eventually dying in the land of your ancestors. This state of mind is consistent with the intention required by law to acquire a domicile of choice in the foreign country.

Permanent place of abode

A key concept regarding the permanent place of abode is that an Australian-domiciled person will not be considered a resident if the Commissioner is satisfied that their “permanent place of abode” is outside Australia. A person will be regarded as having their permanent place of abode overseas where they have retained their Australian identity (as reflected in their Australian domicile), but:

• they most likely have abandoned their residency in Australia; and

• they have commenced living permanently overseas.

TR 2023/1 states that the expression “place of abode” refers to the physical surroundings in which you live, extending to a town or country. Therefore, it is not necessary to be living in a particular dwelling in a specific manner for your place of abode to be considered permanent, provided that the nature of your presence in a town or country is consistent with both abandoning residency in Australia and living there in a permanent way.

As outlined in TR 2023/1, determining your permanent place of abode is a question of fact assessed considering all of your circumstances. It does not involve the application of any “hard and fast” rules.

Relevant factors in determining whether your permanent place of abode is overseas include:

• length of overseas stay;

• nature of accommodation; and

• durability of association.

183-day test

TR 2023/1 states that, when applying the 183-day test, it does not matter whether your presence in Australia is continuous or intermittent; rather, the total number of days in Australia are aggregated. For administrative ease, any part of a day spent in Australia is counted as a whole day.

Under the 183-day test, you are a resident if you have been present in Australia for 183 days or more in an income year, unless the Commissioner is satisfied that both:

• your usual place of abode is overseas; and

• you do not have an intention to take up residency in Australia.

The purpose of the residency test, as revealed through the 183-day test, is to allow a certain length of presence in Australia to establish residency unless you are properly regarded as a visitor. A person on an extended holiday would ordinarily be considered as a visitor and therefore, not treated as a resident (TR 2023/1).

Superannuation test

As per TR 2023/1, the superannuation test treats certain Australian government employees working at Australian posts abroad (such as diplomats and officials of the Department of Foreign Affairs and Trade), and their spouses and children under 16 years old as Australian residents. The test only applies to individuals who are active members of the Public Sector Superannuation Scheme (PSS) or the Commonwealth Superannuation Scheme (CSS), meaning they are either making contributions themselves or having contributions made on their behalf.

The PSS and CSS schemes are now closed to new members. If you are no longer employed by the Australian Public Service, or if you are engaged or appointed under an employment arrangement where superannuation contributions are made to a fund other than the PSS or CSS, this test will not apply to deem you a resident.

It is worth noting, as highlighted in TR 2023/1, that short-term temporary workers such as those working under the former Seasonal Worker Program or the seasonal (short-stay) Pacific Australia Labour Mobility (PALM) scheme are generally not considered residents of Australia under any of the residency tests. This is because their stay in Australia is brief, and they do not establish a connection with Australia that is consistent with residing here during this time.

Temporary workers in Australia under the former Pacific Labour Scheme or the long-stay PALM scheme may be considered residents, depending on each worker’s individual facts and circumstances. A working holiday maker is not usually regarded as a resident of Australia under any of the residency tests, particularly where they enter and remain in Australia on a working holiday visa, or work and holiday visa, and depart at the end or before the expiry of that visa.

The residency question

Ascertaining one’s residency for Australian tax purposes is not always straightforward. This is more in line with individuals who spend significant time living and/or working overseas while maintaining strong social and financial ties to Australia. Key factors that relate to determining one’s residency status include, but are not limited to, intention, lifestyle patterns, physical presence, social ties, personal and financial arrangements.

Implications for taxpayers going forward

The Kirtlan case highlights the importance of obtaining expert tax law advice from either an accountant or lawyer when dealing with tax residency issues. More importantly, the ATO may closely scrutinise situations where individuals claim non-residency while maintaining strong connections to Australia. Taxpayers with complex residency situations must maintain clear documentation and seek professional guidance to support their residency claims when filing their income tax returns.

The Kirtlan case highlights that, when a taxpayer acts in accordance with their accountant’s advice and prepares income tax returns on that advice, there would be no suggestion of collusion between the accountant and the taxpayer to defraud the Commonwealth. In this case, the taxpayer had a credible explanation for filing his tax returns in Australia and, although they may have been inaccurate, they were approved by an accountant of long experience and were not attended by evasion.

In summary, tax evasion requires an intention to omit income from income tax returns without a credible explanation. Taxpayers who prepare their returns based on advice from accountants may have a credible explanation that there was no intention to omit income. It is vital that taxpayers who spend their time across Australia and overseas seek advice on their tax residency status.

With global travel and movement on the rise, understanding the concept of residency is essential for any taxpayer who is either leaving or entering Australia.

Nilan Gandhi
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Higher Education

A collaborative commitment to excellence

The ATL009 Corporate Tax Dux of Study Period 3, 2024, tells us how being part of a team with a shared sense of purpose helps you get ahead.
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Senior Accountant
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An accounting ace

Sherry is no stranger to the tax industry, she boasts both CPA and CTA titles, with over 12 years of experience in public practice. Specialising in tax strategies and accounting solutions tailored to small businesses, we were interested to get to know her. Ultimately, we weren’t at all surprised that the astute Sherry was awarded Dux.

Sherry’s decision to work in tax came from her “strong desire to help businesses thrive”, citing, “I am drawn to the analytical challenges involved in interpreting tax laws, and I find great satisfaction in providing strategic tax solutions”. Her passion for tax law is undeniable as she has a genuine desire to support her clients’ successes through providing valuable insights.

We were curious about what motivated her and led her to get to where she is today. We were interested to learn that Sherry finds purpose in her work and collaborating with her peers for something bigger than just providing a service to clients.

“The most rewarding aspect of my work is collaborating with a team of highly skilled professionals. Together, we consistently deliver high-quality results for our clients, while also making meaningful contributions to the community. This collaborative environment not only enhances our service, but also fosters a sense of shared purpose and commitment to excellence.”

Studying with The Tax Institute

“I undertook this subject to deepen my knowledge of corporate tax, enabling me to provide our clients with tailored solutions that address their unique business needs. By advancing my expertise in this area, I aim to enhance the strategic support we offer, helping our clients navigate the complexities of the corporate landscape effectively.” Sherry told us that she enjoyed exploring legitimate tax minimisation strategies. She went on to tell us that she likes looking for innovative solutions that can benefit businesses while ensuring compliance with tax regulations. “This knowledge empowers me to help clients optimise their tax positions and enhance their overall financial performance.”

“Studying at the Institute has been an enriching experience, providing me with access to a comprehensive knowledge base and a supportive educational group. This environment fosters collaborative learning and allows me to deepen my understanding of tax principles while engaging with industry experts and peers.”

A juggling act

“I successfully manage my studies, work and other commitments due to effective time-management strategies. By adhering to the study timeframe and guidelines provided by the Institute, I can organise my reading and study sessions each day. This disciplined approach enables me to perform exceptionally well, while balancing my various responsibilities.”

Imparting her wisdom

Sherry’s Dux achievement is nothing short of impressive. We were interested to hear what she intended to do next. “I intend to leverage the knowledge I have acquired from this subject to provide valuable assistance to my clients while continually advancing my expertise in tax. By applying these insights, I aim to offer my clients tailored solutions that meet their specific needs and contribute to their overall success. My advice to fellow tax professionals who are considering further studies is to identify your specific interests within the field and remain committed to them. Pursuing your passions will not only enhance your engagement but also lead to greater expertise.”
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Member Spotlight

A tax career: not what you think it is
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Eric Lay, Manager at SW Accountants & Advisors, is a relatively new member of the Institute, joining our community in 2023.

In his own words, Eric shared with us his thoughtful insights into discovering tax despite a focus on law early on, working to encourage diversity and inclusion in the profession.

This is your story, Eric. Where should we start?

My journey started with a straight law degree, so I was never involved in the tax world or even wanting to go into legal practice when I was in law school. I didn’t do accounting or commerce. It was only through my professional journey that I fell in love with tax and that’s why I’m actively pursuing it.

So, for example, I started off at the ATO in my graduate program because I had a graduate offer during COVID. It was an opportunity that fell in my lap, and I thought “might as well try something different”.

I went in and fell in love with it. It was such an exciting time to be in tax. I think being in the machinery of all of that during this time, when I had never set foot in tax before, really cemented a mindset of “oh, this is actually not what you think it is”.

So, you didn’t come directly to tax then?

Tax found me.

Tell me what it was like being a COVID graduate because that was a crazy time to start in the tax profession!

Yeah, exactly. When I started the graduate program in early 2021, I had one week in the office, and on that Friday, they announced Omicron.

I remember it because I was the “social secretary” of my cohort. It was the first week at the ATO office and I organised a dinner to celebrate this great step forward in our career. Omicron got announced while we were at dinner.

Oh no.

Yeah. So, it was a scary time in terms of uncertainty. One thing that was very lucky about the ATO program was that we had a rotation where we did a few weeks in the call centre, so we got to talk to taxpayers and understand what their pain points were. During that rotation, a whole bunch of the graduates and I were able to still come into the office altogether.

The tax profession has a reputation for not being incredibly diverse. Do you think that’s a fair reputation?

I think it has definitely changed from a decade ago. It’s important to recognise that we’ve all come from a time where most workplaces were less diverse, but that’s not what we are now. You see so much diversity, younger people, more women, more people of different ethnicities joining firms.

When I talk to someone in a non-tax field, I tell them I work in tax and they’re so surprised, like, “oh, I never would’ve imagined someone like you would work in tax”. And that’s because tax isn’t what you think it is. It’s those kinds of small interactions that are slowly helping change the reputation of tax.

Representation and visibility are so important. I think if we can create an environment where these younger people coming into the profession can see themselves in leadership roles, that would be the starting point.

Diversity is important, but it’s also a difficult thing to change, and you don’t expect it to happen overnight.

What role has your own background played in your career journey, if any?

Personally, I love that I stand out. I’m obviously of South-East Asian descent, I’m also part of the LGBT+ community and I didn’t do accounting or commerce, I came from a straight law degree with no prior tax background.

I love that I show other people that you don’t need to have accounting training. I show that you can be of a different ethnicity, with different lived experiences, and still find enjoyment in tax. I love challenging those misconceptions about tax just by being in it myself. I think a lot of people can do that themselves as well.

To read more about Eric’s journey, visit www.taxinstitute.com.au/membership/humans-of-tax/story#eric


Bendel goes to the High Court: critical issues for private groups

by Peter Slegers, CTA, Director, 
Joshua Pascale, Associate Director, and Jackson Jury, Senior Associate, Tax & Revenue Group, Cowell Clarke


The High Court has granted the Commissioner of Taxation special leave to appeal the Full Federal Court’s decision in the Bendel case. If the Commissioner wins, it will legitimise the ATO’s interpretation of Div 7A that it has adopted for over a decade and will largely be “business as usual” for private groups. If, on the other hand, the taxpayer wins, the decision is likely to have profound implications for private groups. This article will consider the implications of the Bendel decision for private groups and, after briefly reviewing the historic treatment of corporate beneficiaries under Div 7A, will highlight the relevant planning issues for tax advisers and the path ahead.



“And the end of all our exploring will be to arrive where we started and know the place for the first time.”

– T.S. Eliot (1888 to 1965), “Little Gidding”,
Four Quartets, 1943

The High Court wishes to hear more

On 12 June 2025, the High Court granted the Commissioner of Taxation special leave to appeal the Full Federal Court’s decision in the Bendel case.1 The Full Federal Court decision unanimously held for the taxpayer in determining that an unpaid present entitlement (UPE) to trust income would not amount to “financial accommodation” under Div 7A’s extended definition of a loan.2 If upheld by the High Court, the Full Federal Court decision has the potential to completely upset the view that the Australian Taxation Office (ATO) has adopted since 16 December 2009 on the treatment of corporate beneficiaries under Div 7A.

If the High Court decides for the Commissioner, it will legitimise the interpretation that the ATO has adopted for over a decade and will largely be “business as usual” for private groups. If, on the other hand, the High Court decides for the taxpayer, the decision is likely to have profound implications for private groups. Subject to legislative intervention, the decision may potentially allow for far greater flexibility in managing the tax affairs of corporate beneficiaries of trusts — for many tax advisers, restoring Div 7A to its proper and intended purpose.

This article will consider the implications of the Bendel decision for private groups. After briefly reviewing the historic treatment of corporate beneficiaries under Div 7A, the article will highlight the relevant planning issues for tax advisers of private groups and the path ahead.

How did we get here?

Some history

It is important to emphasise from the outset that, for a considerable number of years, the ATO held a diametrically opposed view on the Div 7A treatment of corporate beneficiaries to the one it holds today.

Before the ATO view adopted with effect from 16 December 2009, the ATO and private tax advisers alike broadly conceptualised Div 7A as being triggered by two separate sets of almost mutually exclusive provisions. These provisions might loosely be referred to as:

• the standard provisions of Div 7A, namely, where a private company makes a loan, payment or forgives a debt in favour of a shareholder or an associate of a shareholder (including a trust);3 or

• the trust provisions of Div 7A.4

The trust provisions were initially found in former s 109UB ITAA36 which was introduced into the law with effect from 27 March 1998.

Significantly, the trust provisions at the time were only invoked where a private company held a UPE in trust income and subsequently the trust made a loan to a shareholder of the company or an associate of the shareholder (shareholder/associate).5 The creation of a UPE in the trust’s income in favour of a private company alone did not in any way invoke Div 7A, whether under the standard provisions or the trust provisions.

Of course, under this conventional interpretation of Div 7A, there was still a need to carefully manage outcomes since the accounting entries for debit loans and UPEs would often appear very similar. Indeed, the standard provisions of Div 7A could, under this interpretation, still apply if the trust, on the surrounding evidence, was found to have actually paid the entitlement to the company, with the company then lending the amount back to the trust. Incorrect accounting for the UPE as a loan could also cause potential exposure.

During s 109UB’s operation, the Commissioner administered Div 7A consistent with a view that a mere UPE did not amount to a loan for the purposes of Div 7A. For instance, in the now withdrawn TD 2004/63, the Commissioner acknowledged that s 109UB modified the point or event on which Div 7A was triggered. The Commissioner went on to state that, instead of the UPE itself triggering the application of Div 7A, there can be no deemed dividend unless and until the trustee makes a loan to a shareholder/associate.6

The issues under the Commissioner’s current interpretation of corporate beneficiaries which took effect from 16 December 2009 have been far more complicated — arguably a situation of the Commissioner’s making. Before considering the current interpretation, it is worth briefly reviewing the trust provisions in their present form.

Modern trust provisions

The modern trust provisions that superseded s 109UB are now found in Subdiv EA ITAA36, which applies to certain transactions effected by trusts from 12 December 2002.

Although the modern trust provisions are far more lengthy than former s 109UB, conceptually they still comprise two fundamental elements. Both of the following elements must be satisfied for Subdiv EA to be triggered:

• an actual transaction is undertaken by the trustee of a trust (see further below); and

• a private company is or becomes presently entitled to the income of a trust which remains unpaid at the earlier of the due date for lodgment and the date of lodgment of the trustee’s income tax return.7

“. . . for a considerable number of years, the ATO held a diametrically opposed view on the Div 7A treatment of corporate beneficiaries to the one it holds today.”

The “actual transaction” involves the trustee doing any one of the following:

• making a loan to a shareholder/associate;

• forgiving a debt in favour of a shareholder/associate; or

• making certain payments to a shareholder/associate.8

In the case of “payments” from the trustee to the shareholder/associate, these are limited to payments that are in discharge of, or a reduction in, a present entitlement to a shareholder/associate that is wholly or partly attributable to an unrealised gain. These provisions were largely introduced to prevent trust revaluation reserve strategies occurring, which broadly involved distributing unrealised gains to beneficiaries which would create credit entries in the trust that could be offset against debit entries.9 The concept of a “payment” under Subdiv EA consequently has a far narrower scope than under the standard provisions of Div 7A.10

Importantly, leaving aside the length of Subdiv EA, in practice, it operates in much the same way as former s 109UB in that it requires the trustee with a UPE in favour of a private company, to take some positive action in order to fall foul of Div 7A. This contrasts with the ATO’s current view of UPEs in favour of corporate beneficiaries where inaction by the trustee is perceived as triggering Div 7A.

While the modern trust provisions may seem complicated, in the authors’ view they fundamentally seek to serve a purpose consistent with the overarching objectives of the Div 7A regime, that is, to ensure that income taxed at the concessional corporate rate is not able to be accessed by individuals (or other non-corporate entities) from the trust structure itself (whether by way of loans, forgiveness of debts, or creating credit entitlements in the trust by way of asset revaluation reserve strategies). This is often overlooked in the policy debate concerning the trust provisions which one might say have a legitimate purpose and are consistent with the underlying objectives of Div 7A without creating the myriad of compliance issues associated with the ATO’s current interpretation.

The ATO’s U-turn

With effect from 16 December 2009, the Commissioner took the view that a UPE created by a trust in favour of a private company which is not paid within a certain period of time will amount to “financial accommodation”, thus falling within the extended definition of a “loan” under s 109D(3) ITAA36. This view and the apparent reasons behind it were initially set out in now withdrawn TR 2010/3 and PS LA 2010/4.11

Importantly, the ATO stated that it was not taking the view that, under the general law, a UPE was simply a loan. Instead, the ATO sought to claim that a UPE left undisturbed would ultimately amount to “financial accommodation” and therefore amount to a loan under the extended definition found in Div 7A.12 In its most basic case, a UPE arising on 30 June of a given income year would give rise to financial accommodation at some point in time after that 30 June in the following income year.13 In recognition of the fact that between 27 March 1998 and 16 December 2009 — well over a decade — the ATO had administered the law in a sharp contrast to this position, UPEs subsisting at 16 December 2009 were grandfathered and not treated as loans even if left unpaid.14

Many specialist tax advisers at the time took the view that the ATO’s new approach left the trust provisions with little or no room to operate as UPEs would now become subject to Div 7A without any “positive” act of the trustee being required. Clearly, this marked a significant departure from the operation and underlying policy of Div 7A up until this point in time.

It is worth emphasising that with the ATO’s change of approach came a morass of “rules”, all apparently based on law about what the ATO would accept and not accept as financial accommodation, including numerous options for repayments and timing. This extended to a suite of “sub-trust” compliance arrangements that taxpayers could choose to implement in order to still use UPEs in favour of corporate beneficiaries without offending the Commissioner’s new interpretation of Div 7A.15 There appeared to be little basis in law for these compliance practices.

With effect from 1 July 2022, the ATO withdrew TR 2010/3 and PS LA 2010/4 but only to “double down” on the view in TD 2022/11 that a UPE to trust income in favour of a corporate beneficiary would, if left unchecked, amount to financial accommodation and therefore constitute a loan.16 At the same time, the ATO ended the effective use of sub-trusts with one limited but hardly practical exception.17 Again, the basis of this change and its exception appeared with scarce legal authority to support the ATO’s position.

The ATO has been able to maintain its position, unchallenged for more than a decade. Remarkably, there had been no tribunal or court decision on the issue until the Bendel case was first heard by the Administrative Appeals Tribunal in 2023 and more recently by the Full Federal Court.

Before considering the potential implications for private groups, it is worth briefly reviewing the Bendel decision itself.

The decision

Facts and issues

In Bendel, the applicants, Mr Steven Bendel and Gleewin Investments Pty Ltd (Gleewin Investments), were beneficiaries of a discretionary trust known as the Steven Bendel 2005 Discretionary Trust (the 2005 trust). Mr Bendel was the sole shareholder and director of Gleewin Investments and the trustee company, Gleewin Pty Ltd (Gleewin).

For the years ended 30 June 2013 to 30 June 2017 (inclusive), Gleewin as trustee of the 2005 trust resolved to render the beneficiaries of the trust as presently entitled to its income. During this period, Gleewin Investments did not call for the payment of its entitlement and, consequently, the 2005 trust retained those amounts. Gleewin did not recognise any separation of assets in the accounts for the 2005 trust, which reflected the amount of the net income to which the beneficiaries were presently entitled.

The Commissioner issued Mr Bendel and Gleewin Investments with amended assessments. The Commissioner argued that Gleewin Investments had UPEs to prior year trust income and those UPEs comprised loans within the meaning of s 109D(1) made by Gleewin Investments to the 2005 trust, and therefore the loans were taken to be deemed dividends pursuant to Div 7A.

The primary grounds for the Commissioner’s assessment in this circumstance can be found in TR 2010/3, and later TD 2022/11. As noted above, in these rulings, the Commissioner contended that UPEs to trust income left undisturbed constituted “financial accommodation”, and therefore a loan within the extended meaning. The Commissioner relied on the findings made in Corporate Initiatives Pty Ltd v FCT18 which concluded that a beneficiary of a trust “provides a benefit” to the trustee by not calling on their entitlement to trust income, leaving the trustee to use the funds for trust purposes.19

The Federal Court decision

The Full Federal Court unanimously held that a UPE does not amount to a “loan” under its extended meaning in Div 7A.20 The court accepted in a general sense that the phrase “financial accommodation” can be interpreted broadly. Nonetheless, the court held that the meaning of “financial accommodation” is dependent on the statutory context in which the term is found.

In light of the extended meaning of “loan”, the court identified that:21

“… the phrase ‘a provision of credit or any other form of financial accommodation’ appears in s 109D(3) as part of a definition which includes ‘an advance of money’ and ‘a payment of an amount for, on account of, on behalf of or at the request of, an entity, if there is an express or implied obligation to repay the amount’ …”

The court reasoned that, in order for a transaction to fall within the concept of financial accommodation, it requires that there is an obligation to “repay” an amount.

Broadly, the above conclusion was reached having regard to the following key findings:

• as stated, although the phrase “financial accommodation” is capable of having a broad meaning, when placed in its statutory context whereby a “loan” includes an “advance of money” and “a payment of an amount for, on account of, on behalf of or at the request of an entity”, “financial accommodation” much like these other definitions contains an express or implied obligation to repay an amount;22

• a UPE at its core does not give rise to an obligation to “repay” an amount but rather only an obligation to “pay” an amount;23

• as such, the creation of an obligation to pay an amount to a private company that does not result from a transfer of an amount from, or at the direction of, the private company is not a loan within the meaning of Div 7A;24

• in support of the above view, the court also considered that the provisions of Div 7A draw a distinction between the use of the terms “debt” and “loan”;

• for instance, s 109F ITAA36 deems a company to have paid a dividend if all or part of a debt owed by the entity to the private company is forgiven in a year. Further, s 109G(3) ITAA36 provides that a company is not taken to pay a dividend because a debt owed to the company is forgiven in circumstances where the debt results from a loan that has previously been assessed as a deemed dividend;25

• the distinction between a “debt” and a “loan” in the above instances indicated to the court that a “debt” is not to be equated with a loan and that the concept of a loan is narrower than that of a debt.26 In other words, a loan is included in the general law definition of a debt; however, a debt is not necessarily a loan;

• the court therefore considered that the term “financial accommodation” should not, on its face, be extended to any form of debtor–creditor relationship (of which, it was acknowledged, a UPE is such a relationship).27 Rather, it requires a debtor–creditor relationship that contains an obligation to repay an amount;28

• the court also considered that the policy and “mischief” of Div 7A and its application to UPEs did not support the Commissioner’s contended view with respect to financial accommodation and Div 7A (see immediately below);

• the court noted that Div 7A is an anti-avoidance provision directed at in substance distributions of private company profits.29 The mischief perceived by the Commissioner with respect to UPEs was that the creation of a present entitlement which is not paid to a corporate beneficiary and remains in the trust despite receiving the benefit of taxation at the corporate beneficiary’s corporate tax rate;30 and

• the court considered that the legislature did not perceive the above mischief.31 Rather, giving operative effect both to s 109D and Subdiv EA, it is only where company profits referable to a UPE make their way to a taxpayer who is subject to tax at personal rates, that there is a deemed distribution to that taxpayer and the benefit of the corporate tax rate is lost.32

For completeness, it was also raised whether a UPE might fall within the extended definition of a loan being “a transaction which in substance effects a loan of money”.33 Once again, the court considered that this required an obligation to repay an amount — an obligation which a UPE does not inherently possess.34

Consequently, the court found that the creation of a UPE in favour of a private company, without any further positive action having taken place, did not amount to a loan for the purposes of Div 7A. In doing so, the court adopted the conventional view of Div 7A’s operation — a view long-held by the ATO up until 16 December 2009, and a view consistently held by specialist tax advisers on how the law should apply.

ATO reaction

Immediately following the Bendel decision, the Commissioner released an interim decision impact statement35 stating that the ATO did not intend to revise its view of corporate beneficiaries with UPEs until the ATO had exhausted all avenues of appeal.36 Also, the Commissioner has stated that, between 19 March 202537 and the date of any High Court decision, the ATO will not seek to finalise any pending decisions in this area. The only exception is for those decisions whose period of review will lapse before the High Court’s judgment.38

After the grant of special leave, Deputy Commissioner Louise Clarke added that there will be no blanket exercise of the Commissioner’s discretion to disregard deemed dividends where there has been an honest mistake or inadvertent omission.39 Nor will the Commissioner grant lodgment deferrals for taxpayers wishing to hold-off on lodging returns before the High Court makes its decision.

The authors query the legal basis for the Commissioner defying the decision of the Full Federal Court in these circumstances. All the same, it is acknowledged that a change of practice now would create great uncertainty given that the matter is to be heard by the High Court.

Potential outcomes

ATO victory?

While many specialist tax practitioners have reservations about the technical strength of the Commissioner’s position, there is a real possibility that the High Court may ultimately decide for the ATO. This will give legitimacy to the Commissioner’s contemporary view of Div 7A. The ATO can be sure to release further materials and champion the decision of the High Court in supporting its views.

Nonetheless, even if the ATO wins, it is probably fair to say that the extensive rulings and views expressed by the Commissioner go well beyond the discrete issue to be decided. After all, the High Court is likely to confine its decision to whether a UPE ultimately becomes a loan. Whether the timing and other practical issues will be addressed in the decision remains to be seen.

In practical terms, a win for the Commissioner may be seen as “business as usual” for most private groups who will have been complying with the Commissioner’s current approach to using corporate beneficiaries under Div 7A — and will continue to do so.

Taxpayer victory?

A win for the taxpayer in the High Court is likely to have far more significant implications for private groups. However, even if the taxpayer wins, a legislative fix may arise given the uncertainty of outcomes and the impact on taxpayers’ historical compliance with the Commissioner’s views on the law. This may not necessarily be good news for private groups, and tax advisers calling for legislative reform should arguably be “careful of what they wish for”.

Absent legislative intervention to simply support the ATO’s current view, a High Court victory for the taxpayer could potentially have profound implications for private groups, especially in the realm of business and investment structures, an issue we turn to now.

Structuring implications

Business structures

A favourable outcome for the taxpayer may have some significant implications for business and investment structures, namely:

• businesses that are being conducted by trusts that use a corporate beneficiary to cap their tax rate at the going corporate rate40 should be able to retain the cash in the operating trust. This would allow the trust to pay for working capital, including principal and interest on bank borrowings. Such businesses would be free of the cash flow burdens currently enforced by the ATO which require significant payments to be made to the corporate beneficiary over time and eventually deplete cash flow within the operating trust;

• trusts with investment assets that use corporate beneficiaries to cap their tax rate at the 30% rate should be in a position to reinvest the cash retained in acquiring further capital appreciating assets, such as real property or securities, without having further Div 7A compliance issues when the UPE remains unpaid; and

• fully franked dividends “dropped down” into a trust that holds shares in either a trading company or a holding company being able to be appointed to a corporate beneficiary with the same tax rate. Such arrangements have the benefit of being able to tax-effectively shift funds within a private group — again, without the cash flow burdens currently imposed by the ATO on corporate beneficiaries.

In summary, a High Court decision that supports the ATO’s interpretation of Div 7A prior to 16 December 2009 and decides in favour of the taxpayer will provide for far greater flexibility in the use of trust structures. In effect, it will allow trusts to cap their tax rate at the going corporate rate and still use the funds retained for a wide variety of commercial objectives, provided such amounts do not migrate from the trust structure to a shareholder/associate.

From a policy perspective, some might say this provides an unfair advantage to trusts but, in the authors’ view, it would arguably restore trusts to their intended purpose under the income tax legislation, that is, to act as a mere conduit and not a taxing entity. Moreover, consistent with the Full Federal Court’s decision in Bendel, it would correct the policy anomaly in the ATO’s current view of Div 7A where a share of net income to which a corporate beneficiary has been assessed in one year “is again included in the net income of the same trust in the following year”.41

In the authors’ view, claims that the above outcome allows trusts to “have their cake and eat it too” by not only accessing the corporate tax rate, but also the 50% discount on capital gains, are unfounded. Again, it should be emphasised that trusts are not a taxing entity and it is only where capital gains are assessed to individuals rather than corporate beneficiaries that taxpayers have access to the 50% discount.42

Capital appreciating asset acquisitions

The pre-16 December 2009 use of corporate beneficiaries was a particularly helpful mechanism for funding acquisitions where a private group had retained earnings and cash reserves within a corporate structure in the group.

The following basic case study is instructive in this regard:


The Matilda Trust owns all of the shares in MatildaCo, a highly profitable trading company with $10 million cash reserves generated from retained earnings.

SwagCo is a corporate beneficiary of the Matilda Trust. SwagCo and MatildaCo are not base rate entities. Therefore, both companies pay tax and frank dividends at the 30% corporate tax rate.

The group wishes to purchase real property through the Matilda Trust for $10 million, inclusive of costs. MatildaCo declares and pays a fully franked dividend to the Matilda Trust which creates a UPE in favour of SwagCo. As the dividend is fully franked, no tax is payable by SwagCo.

Matilda Trust purchases the property with the cash it has retained.



Under the ATO’s current interpretation, this type of acquisition would create issues going forward as the Matilda Trust would be required to “drip feed” cash to SwagCo over time — with the rent arising from the real property eventually being insufficient for the Matilda Trust to meet its Div 7A principal and benchmark interest obligations to SwagCo.

Under a High Court decision in favour of the taxpayer, the only Div 7A compliance issue going forward would be ensuring that the Matilda Trust does not engage in an actual transaction. For instance, the Matilda Trust should be cautious not to lend any after-tax cash accumulated from rental income to individuals or other trusts within the group who are highly likely to be shareholders/associates.43 That said, it can be seen that the Div 7A issues are far more manageable for the group under this approach. Further, it is obvious that the above arrangement is purely a commercial one where anti-avoidance provisions such as Div 7A44 should have no role to play.

Managing the status quo

Care with converting UPEs to loans

While taxpayers and advisers await the High Court’s decision on Bendel, advisers should exercise care with respect to any existing UPEs.

As mentioned above, under the Commissioner’s current view, a UPE created on 30 June 2025 does not amount to financial accommodation until 1 July 2025 or later in the year ending 30 June 2026.45 Consistent with TD 2022/11, in such circumstances, a UPE is not required to be placed on Div 7A complying loan terms until the lodgment day for the 2026 income year, so, for example, potentially on or around May 2027.46

It may therefore be prudent for private groups to defer placing UPEs on Div 7A complying loan terms until strictly necessary in order to comply with the applicable lodgment day deadline. This is because, if a UPE prematurely becomes subject to a Div 7A complying loan agreement, it will clearly lose its status as a UPE. In other words, an obligation to “repay” an amount under a loan has been created between a corporate beneficiary and a trust. Therefore, no relief can be expected in relation to these loans in the event that the High Court decides for the taxpayer in Bendel.

It follows that, for as long as it is practical, it will be important to preserve private groups’ position pending the High Court decision.

Sub-trust arrangements

It will be recalled that the Commissioner previously allowed UPEs in favour of corporate beneficiaries to remain in place where the UPE was placed on certain sub-trust arrangements without requiring the funds to be held and managed separately from the main trust’s funds. In broad terms, under these arrangements, the trustee of the trust would recognise an amount reflecting the UPE to be held on sub-trust for the absolute benefit of the corporate beneficiary, and the trustee would need to make annual payments to the company in accordance with the ATO guidelines.

One of the key advantages of the previous sub-trust arrangements is that the annual amount paid to the corporate beneficiary need only comprise interest, and this would mean that forward planning could be undertaken to ensure that the trustee had sufficient funds at the end of the sub-trust term (seven or 10 years) to repay the principal. This could sometimes involve the payment of dividends within a private group to effectively convert the sub-trust arrangement to a loan under the terms of a Div 7A complying loan agreement.47

As noted already, the previous sub-trust arrangements that were primarily used by taxpayers can no longer be entered into from 1 July 2022. However, there are still sub-trusts created before that date that are yet to expire. In the authors’ view, any sub-trust arrangements still on foot and not needing to be converted to Div 7A loans at this time should be left as sub-trusts. There remains the possibility that these arrangements can simply be recorded as UPEs and not be subject to further payments if the taxpayer is successful.

The above view on sub-trusts is subject to the particular documents governing the arrangement being carefully reviewed. In this regard, it will be important to consider that the compliance documents have not inadvertently had the effect of converting the UPE into a Div 7A loan in attempting to go down the sub-trust route.

Preserving objection rights

It is also worth reiterating the comments made above with respect to ongoing disputes with the ATO concerning UPEs and Div 7A. As mentioned, the ATO will not finalise any ongoing reviews, objections or disputes until a decision has been made by the High Court on Bendel. Having said this, the ATO has indicated that, should it be forced to make a decision, it will be with respect to its interpretation of the law as currently set out in TD 2022/11.48

As such, it may be prudent for advisers to comply with the ATO’s reluctance in making a decision in order to preserve objection rights and rights of appeal with respect to ongoing disputes, should such rights be required to be exercised.

Other observations

Deemed dividends already returned

If the Commissioner is unsuccessful on the Bendel appeal, there will be a number of taxpayers who have incorrectly returned unfranked dividend income under the Commissioner’s interpretation of the law (whether returned by a taxpayer’s own accord or as a result of amended assessments raised by the ATO).

In the above circumstances, advisers of taxpayers who are still within the self-amendment period should seek to rectify the incorrect inclusion of deemed dividend income and obtain refunds for overpayment accordingly. Requests for the ATO to extend the period of self-assessment may also be arguably justified on the basis of the significance of the High Court decision.

Outside of the amendment periods and without extensions, there may be very limited opportunities for taxpayers to apply for refunds where amounts have been incorrectly returned as dividend income.

ATO enforces view by other means: s 100A

The Commissioner of Taxation’s interim decision impact statement pending the outcome in the High Court contained a highly concerning reference to s 100A ITAA36.

At paras 21 to 23 of the interim decision impact statement, the ATO asserts that, even if the Commissioner is unsuccessful in the High Court and the existing decision by the Full Federal Court stands, the ATO may nonetheless invoke s 100A where a UPE exists in favour of a private company and the circumstances surrounding the UPE are inconsistent with the Commissioner’s views as set out in PCG 2022/2 on s 100A.

In the authors’ view, by taking the above position, the ATO is seeking to achieve the same practical outcome to its current interpretation of Div 7A by attempting to invoke s 100A. Significantly, this would be in circumstances where it is difficult to identify any legal authority for the ATO’s position under s 100A.49

It is hoped that tax advisers and industry bodies hold the ATO accountable to enunciating a clear legal position if this view is maintained.

Legislative intervention

A succession of governments have explored the prospect of Div 7A legislative reform. The most recent proposal involved the Treasury consultation paper released under the then-Morrison government in October 2018.50 This paper included, among other measures, a proposal to legitimise the ATO’s view that a subsisting UPE will give rise to a deemed dividend.51 Notwithstanding this proposal, legislative reform did not eventuate and governments have since shown little appetite to revive the cause.

A decision by the High Court against the ATO may, however, bring change. There may be strong pressure on government to maintain the ATO’s current interpretation of corporate beneficiaries with UPEs under Div 7A, despite the absence of a coherent policy basis for this view.

Role for advisers

Clearly, uncharted waters lay ahead for private groups using corporate beneficiaries with UPEs to trust income. The High Court’s decision in Bendel will be pivotal in determining the overall direction of developments in this area but, for the reasons stated above, may be a further step in Div 7A’s treatment of corporate beneficiaries of trusts rather than an end-point.

In this uncertain environment, it will be important for tax advisers to carefully consider the High Court’s decision in Bendel as soon as it is handed down and keep abreast of any developments arising from it. In the meantime, tax advisers should carefully ensure that their clients’ affairs are managed to preserve possible outcomes and planning opportunities.
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How the Higher Education Loan Program works

by Fiona Martin, CTA, Emeritus Professor,
UNSW Business School


The recently elected Labor Government announced as one of its election promises that it would reduce current loans to students in the higher education system. The system has its current origins in the Higher Education Support Act 2003 (Cth), and the most common form of assistance is referred to as the Higher Education Loan Program. The program provides financial help for students to pay student contributions to a higher education provider. It assists students, who would not otherwise be able to afford to attend university or a higher education college to cover their tuition fees. This article seeks to explain the current system and how it operates. It also seeks to demonstrate the impact of the recent amendments that have been made to this system and the future amendments proposed by the Labor Government.



Introduction

In a joint media release dated 1 February 2025, Minister for Education Jason Clare and Senator Anthony Chisolm stated that:1

“A re-elected Albanese Labor Government will cut a further 20 per cent off all student loan debts, wiping around $16 billion in student debt for around three million Australians.

University students and graduates will see an average of $5,520 wiped from their HECS debt and new data has revealed how each state and territory is expected to benefit.

Labor has also promised students cost-of-living relief under changes to repayment arrangements.”

In 2023–24, there were just under 3 million Higher Education Loan Program (HELP) debtors recorded, with a total debt of close to $81 billion.2 As of 30 June 2022, there were nearly 20.5 million active tax file numbers registered to individual taxpayers in Australia.3 So it is reasonable to say that approximately 7% of Australian taxpayers have a HELP debt.

Higher Education Loan Program

The above media statement begs the question, what is the Higher Education Loan Program? In a nutshell, HELP provides financial help for students to pay student contributions (HECS-HELP) to a higher education provider, tuition fees for some postgraduate programs (FEE-HELP), overseas study expenses (OS-HELP), and student service and amenities fees (SA-HELP).4

The scheme of student contributions towards the cost of their education at tertiary level began in 1989.5 It takes the form of a loan to eligible students for the cost of their tuition at a university or other approved tertiary education provider. The loans are interest-free, but the outstanding amount is indexed annually by the Consumer Price Index (CPI) to maintain the real value of the debt. A student begins to repay their loan when their taxable income reaches a certain threshold. The rate at which the debt is repaid rises according to taxable income.6

The current HELP principles were established under the Higher Education Support Act 2003 (Cth) (HES Act). Section 3-1 of this Act states that the Commonwealth Government is primarily responsible for the financial support of higher education. It does this first through grants and other payments made largely to higher education providers, and second, through financial assistance to students (usually in the form of loans).

The HELP debt that a student incurs is repayable in accordance with the principles originally established in Pt 4-2 HES Act. This Part provides that the accumulated debts can be repaid in two ways. The student can either make voluntary repayments (which may attract a repayment bonus, depending on the year of repayment) or compulsory repayments. The compulsory payments are based on the student’s income and are made using the system for payment of income tax. These repayments are made through the ATO.

Section 87-1 HES Act states that a student may be entitled to HECS-HELP assistance for units of study for which they are Commonwealth supported, if they meet certain requirements. The amount of assistance is based on the student contribution amounts charged for the subjects or units, less any up-front payments made by the student. The student contribution is paid to the higher education provider to discharge their liability to pay student contribution amounts.

To access a HECS-HELP loan7 (also known as HECS), a student needs to be enrolled in what is termed a “Commonwealth supported place” (CSP). This is a place at a university or higher education provider where the federal government pays part of the student’s fees. In other words, the scheme is a subsidy to reduce the amount payable to study. There is, however, an amount that is not covered, and this is called the “student contribution amount”. The HELP loan can be used to pay the student contribution amount. The student fees that are not paid by the actual student are paid directly by the government to the university or other higher education provider. This is provided for in s 96-1 HES Act which states that payments to higher education providers will be made if a student is entitled to an amount of HECS-HELP assistance for a unit of study with a higher education provider.

A student does not have to repay any of the HELP loan amount until their income reaches a certain amount. For the 2024–25 income year, if a student/graduate earns below $54,435, they will not be required to repay any HELP loan. When their income is between $54,435 and $62,850, the repayment amount is 1% of the debt.8

Due to cost-of-living increases, the federal government lifted the threshold amount for the 2025–26 income year, so if a student/graduate earns below $67,000 for this year, they will not be required to make an annual compulsory repayment. Individuals still have the option to make additional voluntary repayments through the ATO.9 These payments reduce their HELP loan.

There are maximum amounts that are covered by the scheme. For 2025, the HELP loan limits are $126,839 for most students and $182,172 for students studying medicine, dentistry or veterinary science courses leading to initial registration and eligible aviation courses.10 These courses have higher university fees.

Eligibility

Eligibility is limited to students who are Australian citizens, New Zealand citizens who meet specific residency and other criteria, and permanent humanitarian visa holders provided they are resident in Australia for the duration of their study. Permanent residents holding non-humanitarian visas are generally not eligible for HELP loans, unless they are undertaking bridging study for overseas-trained professionals. In this situation, they are eligible for FEE-HELP.11

Example

University A offers units of study for a course at which CSP students can enrol. The total fees that University A charges for semester 1 of the year for a standard course structure in Degree B is $5,000.

Student X enrols in a CSP at University A. They are studying Degree B. Student X is required to pay university tuition fees of $5,000. As the student has no excess funds for payment of these fees, they enter into a HELP agreement. They are an Australian resident and eligible for the HELP program.

The federal government makes grants to University A that are expected to cover some of the costs of tuition for students enrolled in Degree B. University A does not necessarily receive the $5,000 that it charges student X for semester 1 in Degree B.

Student X continues through the degree and ultimately graduates. Until they receive income equal to the lowest repayment income, they are not required to repay any of their HELP debt. In some cases, this may never happen as the student may always be on a low income due to the occupation that they enter or their future lifestyle or life choices.

Repayment schedule

Table 1 sets out the repayment income thresholds and rates for 2024–25 where a student has a HELP loan.12

The term “repayment income” is taxable income plus any total net investment loss (which includes net rental losses), total reportable fringe benefits amounts, reportable superannuation contributions, and exempt foreign employment income.

Reportable superannuation contributions are: additional contributions as part of an employee’s individual salary package; additional contributions under a salary sacrifice arrangement; and pre-tax amounts paid to an employee’s superannuation fund at the employee’s direction, such as directing an annual bonus into superannuation. These contributions are in addition to the compulsory contributions that must be made under the superannuation guarantee.13

For example, you receive a salary of $81,000.00 for the year 2024–25, with $1,000 worth of income tax deductions. Therefore, you are on a taxable income14 of $80,000 for the 2024–25 income year. In addition, you have no reportable superannuation contributions, no rental income or losses, and receive no fringe benefits or overseas income. You will be required to repay 4% of the HELP debt to the ATO in addition to your income tax. This will reduce the amount of accumulated HELP debt that you had.


Table 1. 2024–25 repayment income thresholds and rates



	Repayment income (RI) thresholds

	Repayment rate
(% of repayment income)




	Below $54,435

	Nil




	$54,435 to $62,850

	1.0%




	$62,851 to $$66,620

	2.0%




	$66,621 to $70,618

	2.5%




	$70,619 to $74,855

	3.0%




	$74,856 to $79,346

	3.5%




	$79,347 to $84,107

	4.0%




	$84,108 to $89,154

	4.5%




	$89,155 to $94,503

	5.0%




	$94,504 to $100,174

	5.5%




	$100,175 to $106,185

	6.0%




	$106,186 to $112,556

	6.5%




	$112,557 to $119,309

	7.0%




	$119,310 to $126,467

	7.5%




	$126,468 to $134,056

	8.0%




	$134,057 to $142,100

	8.5%




	$142,101 to $150,626

	9.0%




	$150,627 to $159,663

	9.5%




	$159,664 and above

	10%







Is there any interest payable on the HELP debt?

If a part of a student’s HELP debt remains unpaid, it is not subject to interest as a standard loan from a bank would be. The unpaid amount is, however, indexed to keep in line with inflation. Indexation is applied on 1 June each year. Indexation is only applied to HELP debts that are older than 11 months.

Legislation was passed in November 2024 to cap the indexation rate to the lower of the CPI or the Wage Price Index. These changes will be backdated to 1 June 2023.15 The result is that:16

• the 2023 indexation rate of 7.1% will be reduced to 3.2%; and

• the 2024 indexation rate of 4.7% will be reduced to 4%.

This reduction in HELP debts was introduced by the Labor Government in order to reduce cost-of-living pressures, particularly for younger workers.17 The examples below indicate how it operates and the savings that an average university student will receive.

Example 1: prior to indexation reduction

The following example of how the debt is calculated is taken from the HES Act.18 It explains how the HELP debt is calculated, prior to the proposed amendments taking place regarding changes to indexation:

“Lorraine is studying part-time for a Degree of Bachelor of Communications. On 1 June 2013, Lorraine had an accumulated HELP debt of $15,000. She incurred a HELP debt of $1,500 on 31 March 2013. She made a voluntary repayment of $525 on 1 May 2014. Lorraine lodged her 2012–13 income tax return and a compulsory repayment amount of $3,000 was assessed and notified on her income tax notice of assessment on 3 September 2013.

To work out Lorraine’s former accumulated HELP debt before indexation on 1 June 2014:

Step 1: Take the previous accumulated HELP debt of $15,000 on 1 June 2013.

Step 2: Add the HELP debt of $1,500 incurred on 31 March 2013.

Step 3: Subtract the $525 voluntary repayment made on 1 May 2014.

Step 4: Subtract the $3,000 compulsory repayment assessed on 3 September 2013.

Steps 5 and 6: Do not apply because since 1 June 2013 Lorraine had no amendments to any assessment.

Lorraine’s former accumulated HELP debt before indexation on 1 June 2014 is:

($15,000 + $1,500) – ($525 + $3,000) = $12,975

If, for example, the indexation factor for 1 June 2014 were 1.030, then the former accumulated HELP debt would be:

$12, 975 × 1.030 = $13,364.25”

Example 2: with indexation credit

The following example of how the debt is calculated is taken from the Australian Government’s 2024 OS-HELP statement of terms and conditions:19

“Fredrik studied his business degree from 2019 to 2021 and on 31 May 2023 he had a HELP debt of $30,000.

Assuming he did not make any repayments, indexation was applied to Fredrik’s HELP debt as follows:

• On 1 June 2023, the HELP debt of $30,000 was indexed at 7.1% so the HELP debt became $32,130

• On 1 June 2024, the HELP debt of $32,130 was indexed at 4.7% so the HELP debt became $33,640.11

• Fredrik currently has a HELP debt of $33,640.11.

[Now that the indexation rates for 2023 and 2024 have changed,] Frederik’s HELP debt will be reduced:

• The 2023 indexation applied to HELP debt of $30,000 will be 3.2% instead so the HELP debt becomes $30,960

• The 2024 indexation applied to HELP debt of $30,960 will be 4% instead so the HELP debt becomes $32,198.40

• Fredrik currently has a HELP debt of $32,198.40

Fredrik will receive an indexation credit of $1,441.71.”

Death and HELP debts

Section 137-20 HES Act states that, on the death of a person who owes a HELP debt to the Commonwealth, the debt is taken to have been paid. In other words, the debt does not form part of the student’s deceased estate and is never required to be repaid. Since 1989, some 18,000 debts have been written off due to death, with the total debt written off being nearly $160 million. It is estimated that some 14.7% of HELP loans issued in 2020–21 will not be repaid.20

Travelling overseas

In the past, students/graduates travelling overseas managed to avoid paying their HELP debt, and if they settled overseas permanently, this debt was never repaid.21 The Student Loans (Overseas Debtors Repayment Levy) Act 2015 (Cth) was enacted to attempt to deal with this loophole in the system.22

Section 154-18 HES Act states that a person who has an accumulated HELP debt or otherwise has a HELP debt that has not yet been discharged, and leaves Australia with the intention of remaining outside Australia for at least 183 days, must, no later than seven days after leaving Australia, give a notice to the ATO in the approved form.

The current approach is therefore that if a student/graduate plans to move overseas for 183 days or more (around six months) in any 12-month period, and they have a HELP debt, they must notify the ATO by completing an overseas travel notification through ATO online services in their myGov account.

If a student/graduate moves overseas and their worldwide income is above the compulsory repayment threshold, they are required to make repayments to their HELP debt. They must report their income for the financial year to the ATO by 31 October each year.23

The overseas repayment provisions are also subject to the Overseas Debtors Repayment Guidelines.24 Foreign residents with worldwide income converted into Australian dollars exceeding the minimum repayment threshold will be liable to make a repayment of their HELP liability. Repayment may be in the form of a compulsory repayment or an overseas levy, depending on how the worldwide income is made up.25 The outstanding debts are also subject to indexation in the same manner as a resident’s debts would be.

Proposed changes to HELP debt

As stated at the beginning of this article, the federal government announced in November 2024 that it would reduce HELP or student loan debt by 20%. This means that the actual debt a student/graduate currently has is to be reduced by 20%. This is to be a one-off reduction. It is also subject to the passage of the relevant legislation through both houses of parliament. But, in view of the fact that the previous Labor Government won the 2025 federal election, there seems little doubt that it will be supported.

“It is estimated that over 3 million Australians have some form of HELP debt as of June 2022 . . .”

To be eligible for the reduction, a student’s annual income must be less than $180,000. The 20% reduction will be calculated based on what a person’s HELP debt amount was as of 1 June 2025, before indexation was applied.26

Furthermore, in view of legislative changes to cap the indexation rate to the lower of the CPI or the Wage Price Index, and the backdating of these to 1 June 2023,27 the following will occur:

1. the 2023 indexation rate of 7.1% will be reduced to 3.2%; and

2. the 2024 indexation rate of 4.7% will be reduced to 4%.

People with HELP debts for these years will receive a credit, as discussed earlier in this article.

Examples of how this proposal will work

Example 128

Where you have an indexation credit from 2023 and 2024, you work out how much your HELP debt will be reduced from an indexation credit in 2023 and 2024. Indexation credits will be automatically applied to your HELP debt by the ATO:

• HELP debt at 1 June 2023 = $50,000.00;

• HELP debt at 1 June 2024 = $49,000.00; and

• income for 2023–24 = $80,000.00.

The reduction in your HELP debt will be $11,140.00.

This example calculates a 20% reduction to the student debt. It also gives you indexation credits of $1,820.00 for the 2023 year and $400.00 for the 2024 year.

Example 229

If your annual income for the year 2025–26 is $80,000.00, the government estimates that you will receive a HELP debt repayment reduction of approximately $850. In other words, if you would have been required to pay $2,800.00, instead you must pay $1,950.00.

Conclusion

It is estimated that over 3 million Australians have some form of HELP debt as of June 2022, and as at the end of June 2022, the average time taken to repay HELP debts was 9.6 years.30 There are of course arguments for and against the proposal to reduce current HELP debts by 20%. The current federal government is firmly committed to this policy and considers that it will assist Australians facing cost-of-living crises.31 It will clearly be of benefit to people with existing HELP debts, many of whom have been paying off the required repayment amount for several years. This policy will be of particular benefit to women who are traditionally lower-income earners, who are re-entering the workforce and who have a debt that has not been repaid for many years, due to their low income.

However, there are strong arguments against this policy. Education spokesperson for the Liberal Party, the Hon. Sarah Henderson, stated that:32

“As the Coalition has made clear, Labor’s $16 billion policy is elitist and unfair, delivering large financial windfalls to those with multiple degrees while ignoring 24 million Australians who don’t have a student loan.”

She quite correctly points out that this policy will not assist those people who have paid off their HELP loan or any new or future students.

Former senior public servant Martin Parkinson told the Australian Financial Review that the relief is a “reverse Robin Hood” policy which essentially rewards higher income earners. In other words, those people who gain university degrees and therefore earn higher incomes.33 Mr Parkinson stated:34

“Pretending that a … reduction in student debt is going to somehow improve economic inclusion or economic efficiency. That’s a nonsense. That is just a free cheque from working-class Australians to those Australians who have managed to get a university degree.”

In conclusion, the HELP system is complicated and can impact in many different ways on people who wish to gain tertiary qualifications in Australia. It is important to remember that quality education is costly and that, if this is not paid for by the student, it will be the taxpayer that pays for it if Australia wishes to have a well-qualified and well-educated workforce. There is a balance that must be achieved between encouragement of education and responsibility for its cost. The current proposal has some flaws, but it is the solution that will likely go ahead.

Fiona Martin, CTA

Emeritus Professor

UNSW Business School
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Understanding and managing tax uncertainty: part 2

by Bruce Collins, CTA, Principal Solicitor, and Amanda Guruge, CTA, Senior Associate, Tax Controversy Partners


Part 2 of this article discusses how advisers may assist their clients in managing tax uncertainty in practice, while also managing their own professional regulatory risks along the way. Part 1 discussed the definition of “tax uncertainty”, what may create tax uncertainty, the risks of tax uncertainty, and methods for identifying an uncertain tax position in client circumstances. In this second article, the authors look at the role of the elements of effective tax governance in managing uncertain positions, when and when not to use private rulings to clarify tax uncertainty, the pros and cons of litigation on private rulings or assessments to deal with tax uncertainty, how best to engage with the ATO in trying to manage tax uncertainty, and when settlements might play a part in resolving tax uncertainty, where the parties can agree to do so.



Introduction

If a taxpayer realises that they have an uncertain tax position, which is not always that easy to identify, they have choices to make about how to best manage the risks flowing from that uncertainty. A taxpayer could choose to be like an ostrich who sticks its head in the sand and pretends they do not have a problem, in a sense, playing what could be called the “audit lottery” and taking the chance that, under a self-assessment environment, the ATO may not ask any questions.

As will be discussed in this article, this is not the best strategy as it could lead to the taxpayer having to pay large tax shortfall penalties and interest if they do get audited by the ATO and an adverse finding is made. However, if they choose this path and the ATO does commence an audit, the taxpayer still has options as to how to mitigate those, now imminent, risks at that time.

For example, they could make a voluntary disclosure or propose alternative dispute resolution (ADR), such as settlement or neutral evaluation, or engaging with the ATO try to arrange fast-tracked litigation. Rather than playing that “audit lottery”, as discussed below, a better approach may be to take advantage of the opportunities to proactively engage with the ATO (for example, applying for a private ruling, sharing an articulated reasonably arguable position, or even self-assessing on the negative ATO view and then lodging an objection reflecting the taxpayer’s preferred positive position).

Tax governance

Having good tax governance practices in place is the first step in a taxpayer being able to identify if they have an uncertain tax position and to assess the risks associated with it. This allows taxpayers to determine the most effective steps to take to mitigate the resulting risks. Governance is the framework of processes and procedures under which an organisation operates and is controlled, and to which its people are held to account. A good tax governance framework would have sufficient internal controls which are supported by external advice from tax professionals (tax agents, accountants and lawyers) to identify it the taxpayer has an uncertain tax position.

The ATO talks about seven key principles that it will consider when determining whether a large taxpayer group (whether private, public or multinational) can demonstrate that they have sufficiently “good” tax governance in place, several of which are relevant to the management of an uncertain tax position.

Seven principles of tax governance

Principle 1: accountable management and oversight

The taxpayer should have clear roles and responsibilities that are defined and understood in terms of accountability for tax administration and decision-making, and which ensure that their tax and superannuation obligations, including registrations, lodgment, reporting, payment and record-keeping obligations, are understood. Tax advisers have an important role in tax governance by educating their clients and helping them to meet their tax and superannuation obligations. This can have a significant impact on a taxpayer group’s capacity and willingness to identify and effectively deal with an uncertain tax position.

Principle 2: recognise tax risks

Good governance requires robust processes to identify, assess and mitigate potential or actual tax risks. Tax risks are flagged by the ATO in taxpayer alerts, speeches and other guidance material, including ATO public rulings. For today’s topic, this is perhaps the central point in managing uncertainty about tax positions — the need to have internal control and governance systems that (as a first step) effectively recognise the existence of uncertainty regarding particular tax risks to which the relevant taxpayer group may be exposed.

Principle 3: seek advice

There should be clear and defined arrangements in place for escalating tax issues and seeking tax advice. Escalation thresholds for when internal or external advice should be sought, or when and how to engage with the ATO, need to be clearly articulated. This includes quantitative and qualitative factors. When escalating a matter for such advice, the facts and assumptions that the advice is based on must be accurate, complete, and not superseded by subsequent events. The quality of such advice being sought is therefore a very important part of the effectiveness of the taxpayer group’s management of uncertainty about material tax positions.

Principle 4: integrity in reporting

To maintain integrity, the systems and controls that are in place to ensure accurate reporting should be reviewed periodically to guarantee they remain effective. Good record-keeping practices need to be followed to maintain important documentation for the relevant periods, and to ensure that information is easily accessible. Again, this reporting integrity is part of the system required to effectively manage uncertain tax positions and to gather/store evidence of the process that the taxpayer group is using to identify the risks and the internal decision-making process.

Principle 5: professional and productive working relationships

A taxpayer and their advisers should make every effort to have an open, transparent, respectful and professional working relationship with the ATO. As discussed elsewhere in this article, some of the best ways to manage uncertain tax positions may involve direct engagement with the ATO from an early point, while any taxpayer group dealing with an ATO audit of such an uncertain tax position will be well-advised to engage as effectively as possible from that point onwards to mitigate potential adverse consequences like potential shortfall penalties.

Principle 6: timely lodgement and payments

Meeting tax obligations, including lodgment and payment obligations, in full and on time is key to governance. In some cases, uncertain tax positions can give rise to failures to lodge or even pay on time — depending on the nature of the uncertainty (such as whether an entity is receiving income from a transaction or not). As a result, even the apparently mundane elements of tax compliance work can end up needing to deal with tax uncertainty.

Principle 7: ethical and responsible behaviour

Taxpayers, like all individuals and organisations, should act with honesty, integrity and in a way that is consistent with the reasonable expectation of the broader community. How a large taxpayer group seems to deal with uncertain tax positions can have a disproportionate effect on how the ATO regards that group’s attitudes to compliance. The stronger the defensibility of the group’s “reasonably arguable position”, the more likely the ATO will be to accept that the group has made a genuine effort to comply, even where the ATO may disagree on the outcome.

Private rulings

What is a private ruling?

One of the better ways for a taxpayer to mitigate the risks of an uncertain tax position is by seeking a private ruling (pursuant to s 359-5(1) of Sch 1 to the Taxation Administration Act 1953 (Cth) (TAA53)) on the way in which the Commissioner considers a relevant provision applies or would apply to their specified scheme. A private ruling will be made for specified taxpayers for a specific period of time, and those taxpayers can rely on the ruling when lodging their tax return. The Commissioner is bound by the private ruling even if it is later shown to be incorrect (but more beneficial than the general law would provide), and the taxpayer will be protected from any liability for a tax shortfall and penalties cannot be applied. In other words, if the private ruling is incorrect, the ATO will only apply the law correctly if it gives the taxpayer a more favourable outcome.

However, before applying for a private ruling, a taxpayer/group should understand the advantages and pitfalls of obtaining a private ruling because it may not be the most effective way of achieving an expected level of certainty. A private ruling can only be made on a relevant provision (listed in s 357-55 Sch 1 TAA53) which is administered by the Commissioner. This limits the Commissioner to ruling on tax laws and not on how trust, corporations or common law may apply to a specific arrangement — even if those laws may affect how the tax laws then apply to a taxpayer. For example, if a trustee is concerned that adding new beneficiaries to a trust would create a new trust, the trustee could seek a ruling on whether this would lead to CGT event E1 occurring. When issuing a private ruling, the Commissioner would need to consider whether a new trust was created, but it cannot rule on the trust law.

Importantly, for a taxpayer seeking certainty on valuation issues, s 359-40 Sch 1 TAA53 now specifically allows the Commissioner to issue a private ruling on a valuation, which would otherwise be a question of fact. However, if the Commissioner refers the valuation question to an independent valuer before issuing such a private ruling, s 359-40 allows the Commissioner to charge the taxpayer fee for the cost of doing so.

How can private rulings be relied on and are there any risks?

A private ruling can provide a taxpayer with certainty about the tax consequences of an arrangement and, provided it is implemented in the manner set out in the facts of the private ruling, it is binding on the Commissioner. A taxpayer does not have to follow a private ruling, perhaps suggesting that seeking a private ruling would be a win–win for a taxpayer and that there are no risks for a taxpayer. However, this is unfortunately not the case in practice:

• if the taxpayer does not agree with the private ruling, they can choose to ignore it and lodge their tax return based on their view of the law. The previous version of the shortfall penalty regime contained a specific penalty for not following a negative private ruling, which no longer applies (and which some might think eliminates the risk of penalties when ignoring a negative private ruling). However, such taxpayers will still expose themselves to shortfall penalties when the Commissioner later amends their return, as a taxpayer who ignores a private ruling would usually be considered to not have taken reasonable care, absent having taken a “reasonably arguable position” (see TR 94/4 Income tax: tax shortfall penalties: reasonable care, recklessness and intentional disregard, para 14(g));

• s 359-45 Sch 1 TAA53 allows the Commissioner to make a related ruling on a question not asked by the taxpayer but which could be adverse to the taxpayer. For example, if the Commissioner issued a ruling that an amount was not a discountable capital gain under the CGT provisions, while issuing a related ruling that the receipt was assessable under s 6-5 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) as profit from an isolated profit-making transaction. It is perhaps even more concerning if the Commissioner was to make a favourable ruling that an amount was initially deductible under s 8-1 ITAA97, but then make a related ruling that an anti-avoidance provision (eg Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36)) applied to the scheme to deny that deduction as a “tax benefit”;

• the Commissioner could potentially make what the taxpayer may see as unrealistic or inappropriate assumptions which are material to the way the arrangement operated and the tax consequences of it. This could make the ruling of little value to the taxpayer; and

• if the ATO view on a matter is clear and published in tax rulings or tax determinations, other than wanting absolute certainty, there may be little value in seeking a private ruling.

Interaction between private and public rulings

A public ruling sets out the Commissioner’s opinion on how a provision of the law applies to taxpayers generally. It is binding on the Commissioner and may be relied on by any taxpayer to whom it applies. If a taxpayer has a private ruling that is inconsistent with an earlier public ruling, the taxpayer can choose which ruling to rely on (ie if the earlier public ruling is favourable to them, they can rely on that ruling). However, a private ruling cannot be relied on where an inconsistent public ruling issues after the private ruling but before either the scheme or the income year relevant to the private ruling has started.

Bellinz Pty Ltd v FCT1 highlights the issues that can arise when seeking a private ruling and relying on a public ruling. The taxpayer was a partner in a lessor partnership that participated an arrangement involving the privatisation of a power station and had relied on public rulings on leveraged leasing (TD 93/187 Income tax: is a lease acceptable if the lease or an associate has an option to purchase the share of, or a controlling interest in, the lessor company?, TD 94/20W Income tax: is a lease acceptable if it is based on a $1 residual value or if the lease is for the useful life of the asset?, and TR 95/30W Income tax: sale and leasebacks). Based on these rulings, a lessee of plant with an option to purchase would be entitled to the same benefits as the owner of plant (eg depreciation deductions). The taxpayer requested a private ruling to confirm that depreciation deductions were available, but they received an unfavourable ruling because the lessor partnership was not the “owner” of the plant and, as such, they were not entitled to depreciation deductions.

On appeal to the Full Federal Court (Bellinz Pty Ltd v FCT2), the taxpayer argued that the Commissioner’s refusal to issue a favourable private ruling, in spite of the principles underlying his binding public rulings and his longstanding practice, was unfair and represented an abuse of power.

The Full Federal Court held that the Commissioner’s decision to issue an unfavourable private ruling was not an abuse of power because the taxpayer’s arrangement was distinguishable from those contained in the public rulings. The court said that the Commissioner was bound to follow those rulings only in relation to the types of arrangements described within them, rather than in relation to their underlying philosophy. It was found that the Commissioner had not acted unfairly or in a discriminatory way in issuing a private ruling against the taxpayer.

While the Commissioner is bound by his rulings, the Full Federal Court’s decision in Macquarie Bank Ltd v FCT3 makes it clear that when the Commissioner has formed a view on how the tax law applies to a particular taxpayer, he has a duty to assess the taxpayer in accordance with that view. The ATO position on how its staff should decide in what circumstances it would be appropriate for them to only apply the current view of the law prospectively is contained in PS LA 2011/27 Matters the Commissioner considers when determining whether the ATO view of the law should only be applied prospectively.

Challenging private rulings

Objections

Section 359-60 Sch 1 TAA53 makes a private ruling a tax decision to which the applicant can lodge an objection and then appeal to the AAT and the Federal Court on any adverse objection decision under Pt IVC TAA53. However, s 359-60 precludes an objection to a private ruling being lodged where:

• an assessment has been made in respect of the year of income covered by the private ruling. An objection must be lodged against the relevant assessment or amended assessment;

• the private ruling relates to withholding tax (including mining withholding tax) that has become due and payable; and

• the private ruling relates to excise duty or an amount payable on goods under an excise law and the Commissioner has made a decision about that excise duty or other amount as the decision is reviewable under an excise law.

These factors often mean that lodging an objection to a private ruling may not be the best way to challenge the view expressed within that private ruling.

In addition, the Commissioner can seek further information from the applicant or a third party, and if the additional information means that the scheme to which the application related is materially different from the scheme based on the additional information, the Commissioner must ask the applicant to apply for a new private ruling based on the redefined facts and the objection will be taken not to have been made (s 359-65 Sch 1 TAA53). This can be a time-consuming process and still lead to a private ruling with which the taxpayer disagrees. If an objection against a private ruling is allowed in full or in part, the private ruling is taken to have been altered in accordance with the objection decision once the appeal period has lapsed (s 359-70 Sch 1 TAA53).

Appeals to the ART and the Federal Court

When appealing to the Administrative Review Tribunal (ART) or the Federal Court, the applicant is restricted to the facts outlined in the private ruling to describe the arrangement.

From the decision in FCT v McMahon,4 the question addressed was restricted to whether the law has been correctly applied to the facts and assumptions set out in the private ruling and not whether those facts are correct.

The scheme cannot be redefined based on any additional facts or evidence. In Rosgoe Pty Ltd v FCT,5 the Federal Court found that, in reviewing an objection decision in respect of a private ruling, the AAT was not permitted to redefine the “arrangement” as stated by the Commissioner in his private ruling. Unlike in other reviews, the AAT could not engage in a fact-finding exercise and had to form its own view as to how a tax law applied to an arrangement taken as a given.

The importance of correctly establishing the facts on which a private ruling was given was highlighted in The Public Servant and FCT.6 In issuing a ruling that a payment received by a public servant was an eligible termination payment, the Commissioner described the arrangement based on clauses in the deed of release and ignored other clause that may have supported a conclusion that the payment was compensation for personal injury. The AAT could not find that the facts were incorrect.

Litigation

The best way to achieve absolute certainty on an uncertain tax position may be through litigation, but this can be a lengthy and expensive process. A taxpayer may need to be prepared for the matter to be heard first by the ART, then the Federal Court, then the Full Federal Court, and finally the High Court as the ultimate arbiter to provide certainty. While the litigation process may provide the final answer, litigation comes with its own risks and can result in an unexpected decision which may create other problems for an uncertain tax position. Taxpayers particularly need to consider the cost of litigation against the significance of their uncertain tax position.

Depending on the assessment cycle, the fastest way for a taxpayer to litigate an uncertain tax position may be to lodge an appeal against an adverse objection decision on a private ruling. As discussed earlier, there are limitations with doing this — specifically, once an assessment has been made in respect of the year of income covered by the private ruling, the objection must be lodged against the relevant assessment or amended assessment.

An alternative tactic may be for the taxpayer to self-assess in their tax return based on the Commissioner’s (negative) view of the law and, on receiving that assessment, lodge an objection based on their more favourable (positive) view of the law. By lodging in accordance with the ATO view, the taxpayer has not made a false or misleading statement and is therefore protected from any allegations regarding potential shortfall penalties arising.

In lodging a subsequent appeal on such an area of tax uncertainty, the taxpayer should consider whether the matter should be heard by the ART in the first instance or whether the appeal should go straight to the Federal Court. For matters where the facts are in dispute, the ART may be the best starting point for undertaking a merits-based review “standing in the shoes of the Commissioner”, and for taking a fresh look at the relevant facts, law and policy to reach its own decision. If the matter involves an interpretative question of potentially wider importance, the taxpayer could request the President of the ART to consider having a Guidance and Appeals Panel of the ART hear the matter — which means that a subsequent appeal can be heard by the Full Federal Court.

The ATO’s Test Case Litigation Program can provide funding to taxpayers who are willing to engage and work with the ATO to progress the litigation on their specific matter where it has wider impacts across other taxpayers in a more timely manner while attempting to avoid unnecessary delays. To qualify, the litigation must involve uncertainty or be contentious about how the law operates either because it is ambiguous with little or no judicial clarification or there is disagreement on what the law means or how it operates. Test case funding will understandably not be provided for disputes on facts. For test case funding to be granted, the case must be in the public interest to be resolved through litigation. This means that the taxpayer’s uncertain tax position would apply to a substantial section of the community or has significant commercial implications for an industry.

Engaging with the ATO

Early engagement

The ATO offers fast-tracked early engagement for advice on significant transactions for large private, public or multinational groups, in particular. However, it may be harder in practice for smaller taxpayers to obtain such early engagement, despite such an invitation, unless they can present their matter as an example of a larger tax problem applying to wide number of taxpayers in similar circumstances (similar factors to the discussion above regarding test case litigation).

As a result, it may be more common for taxpayers to initially engage with the ATO at the start of an audit or risk review, as this may significantly reduce a taxpayer’s exposure to shortfall penalties that may be imposed for an adverse decision on their uncertain tax position/s.

Making a voluntary disclosure is one way to do this. Section 284-225 Sch 1 TAA53 provides for a reduction in penalty where the taxpayer makes a voluntary disclosure about a false or misleading statement. Where the voluntary disclosure is made before being advised by the ATO that it has commenced an audit, the penalty that would otherwise have been imposed is reduced by 80% but, once the audit has commenced, the penalty can only be reduced by 20%.

Importantly, under s 284-225(5), the Commissioner has the discretion to treat a voluntary disclosure made after the commencement of an audit as if it had been made before the audit commenced and reduce the shortfall penalty by 80%. MT 2012/3 Administrative penalties: voluntary disclosures provides some guidance on the circumstances in which taxpayers can expect the Commissioner to exercise this discretion. It says:

“133. As a general rule, the Commissioner’s discretion will be exercised in the following circumstances:

(i) where the Commissioner is merely identifying and/or assessing risks, for example a risk review, notwithstanding that this is considered to be an examination;

(ii) where the disclosure is not within the scope of the examination as notified to the entity (that is, it is outside the risk(s) or issue(s) covered by the examination);

(iii) where the tax officer invites the entity to make a voluntary disclosure within a specified period or by a specified date, and the entity makes a full disclosure within that period or by that date;

(iv) where, during the initial notification of the examination, the tax officer advises the entity that the examination will commence at a subsequent date (known as the formal date of commencement), and the entity makes a full disclosure on or before that date;

(v) where a company is undertaking its own review of its affairs (often called ‘a prudential audit’) at the time the Commissioner notifies the entity of the examination and it could reasonably be concluded that the entity was going to disclose the outcome of its review irrespective of the Commissioner’s examination; or

(vi) where the Commissioner has notified the entity that he is or will be examining statements for a period that is subject to an ACA, except where the disclosure relates to a significant issue which the Commissioner was not adequately advised of in pre-lodgement communications.”

Settlements

Entering into a settlement negotiation with the Commissioner is another way to resolve an uncertain tax position while avoiding the costs of litigation and the risk of an unfavourable court decision. As confirmed by the Federal Court in Grofam Pty Ltd v FCT,7 s 8 ITAA36 gives the Commissioner the power to settle or compromise proceedings. A settlement can be entered into to resolve an actual dispute (which requires an ATO case being underway) if it is for the reasonable and sensible administration and good management of the tax system.

The ATO must consider a range of issues when deciding whether or not to enter into a settlement with a taxpayer, and many of these are relevant to a taxpayer in deciding whether the matter should be settled or whether they are willing to go to litigation.

“. . . taking into account the relative strengths of the parties’ respective arguments on facts, evidence and law.”

First, the relative strengths of the parties’ respective positions must be assessed. This involves an evaluation of the evidence, the application of the law to the facts, and the quantum of the tax in dispute and the possible litigation outcome. This is sometimes called a “litigation risk analysis” to arrive at a “litigation risk discount” — with the parties each starting at the opposite ends of the percentage spread and then negotiating towards something in the middle, taking into account the relative strengths of the parties’ respective arguments on facts, evidence and law.

Second, a cost versus benefits analysis should be undertaken. The ATO considerations would include its internal and external legal costs, the cost and risk in collecting the liability, and the financial position of the taxpayer and related entities. A taxpayer should similarly think about their financial position and ability to pay the legal costs, and the tax liability in making decisions about continuing through audit/objection/litigation versus accepting potential settlement outcomes to achieve certainty as to their obligations.

Conclusion

The key points in managing tax uncertainty for your client groups are: (1) identify the uncertainty and understand the implications of that uncertainty; (2) use the strategies to manage it using the appropriate mechanisms; and (3) engage with the ATO as early as possible.

There are different ways in which an uncertain tax position may arise and the complexity of the tax system and the wider world mean that we will need to continue to grapple with such tax uncertainty into the future.

Considering the best ways to manage tax uncertainty when it does arise is an important part of the role for all practitioners in properly assisting their clients, and in protecting the practitioner’s regulatory position along the way.
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A Matter of Trusts

by James Gao, Sladen Legal

MRE: multiple units and land consolidation

Where there has been land consolidation, how does this affect the application of the main residence exemption for deceased estates?

Introduction

Since at least the publication of TD 1999/69, the Commissioner of Taxation has accepted that the main residence exemption (MRE) in Subdiv 118-B of the Income Tax Assessment Act 1997 (Cth) (ITAA97) can potentially apply to more than one unit of accommodation.

This policy captures the spirit of the MRE — to allow taxpayers to disregard the capital gains incurred when they sell their home, which in most cases is their most significant asset. The policy ensures that taxpayers who have, for whatever reason, a home that is not a conventional single unit to still be able to access the MRE.

As the policy is on the definition of a “dwelling”, it also extends to the MRE for deceased estates. This raises an interesting question: what happens if a trustee or beneficiary of a deceased estate acquires a dwelling that is spread across multiple titles and decides to consolidate?

This month’s column explores the rules and application of the MRE for deceased estates where the property has undergone land consolidation.

MRE for deceased estates rules

A trustee or an individual beneficiary of a deceased estate can use the s 118-195 ITAA97 full exemption to disregard a capital gain or loss made from a CGT event if the following conditions are met:

1. the trustee owned the interest as the trustee of the deceased estate, or the interest passed to the individual beneficiary as a beneficiary in a deceased estate;

2. either:

a. the deceased acquired the ownership interest on or after 20 September 1985 and the dwelling was the deceased’s main residence just before the deceased’s death and was not then being used for the purpose of producing assessable income; or

b. the deceased acquired the ownership interest before 20 September 1985;

3. either:

a. the trustee or beneficiary’s ownership interest ends within two years of the deceased’s death, or within a longer period allowed by the Commissioner; or

b. the dwelling was, from the deceased’s death until the trustee or beneficiary’s ownership interest ends, the main residence of one or more of:

i. the spouse of the deceased immediately before the death;

ii. an individual who had a right to occupy the dwelling under the deceased’s will; or

iii. if the CGT event was brought about by the beneficiary to whom the ownership interest passed to, that beneficiary; and

4. the deceased was not an excluded foreign resident just before the deceased’s death.

If any of the conditions for the s 118-195 full exemption are not met, trustees or individual beneficiaries may still qualify for the partial exemption under s 118-200 ITAA97. Broadly, the s 118-200 partial exemption allows trustees and individual beneficiaries to calculate their capital gain or loss by working out the “non-main residence days” as a percentage of the “total days” of ownership and then multiplying that percentage by the total gain.

For completeness, s 118-205 ITAA97 also adjusts the formula where a dwelling is inherited from someone who had previously acquired the dwelling by inheritance.

When one dwelling can include two units

For land consolidation to create a dwelling with access to the s 118-195 full MRE, the first step is establishing that the two or more pre-consolidation units are in fact used as one dwelling.

Section 118-115 ITAA97 defines “dwelling” as including (among other things) a unit of accommodation that is a building, or is contained in a building, or consists wholly or mainly of residential accommodation and any land immediately under the unit of accommodation.

The Commissioner, in TD 1999/69, explains that, depending on the circumstances, a dwelling can be two or more units of accommodation that are used together as one place of residence or abode. The factors listed in TD 1999/69 include:

“(a) whether the occupants sleep, eat and live in [the units of accommodation];

(b) the distance between and the proximity of the units of accommodation;

(c) whether the units are connected;

(d) whether the units are capable of being sold separately;

(e) the extent to which the daily activities of the occupants in the units are integrated;

(f) 	how the units are shared by the occupants; and

(g) 	how costs of the units are shared by the occupants.”

In accepting that one dwelling can be two or more units of accommodation, this opens the door to the MRE applying to multiple buildings across multiple titles.

PBR 1052216694007 (7 February 2024) provides an example of the Commissioner applying TD 1999/69 and concluding that units in one building are two separate dwellings. In PBR 1052216694007, the deceased built a two-storey home that consisted of two units. The units shared the same roof space, common walls and backyard. The deceased lived in unit A with their spouse, while their child and their family lived in unit B, taking care of the parents. The child prepared meals in unit B, and the entire family would all have meals at unit B. The deceased continued to sleep in unit A and resided there during the day with assistance from the child or from carers while the child was at work.

In applying TD 1999/69, the Commissioner highlighted that the deceased never resided at unit B and spent most of their time in unit A. Another factor was that there were no internal connecting doors for transfer between units A and B and no internal access between the properties. Finally, the Commissioner noted that there was no evidence to suggest that both properties were ever intended to be used as the one place of residence. Therefore, despite the proximity of the units, it was two dwellings. There were no discussions of the other factors such as “whether the units are capable of being sold separately” and “how the costs of the units are shared by the occupants”.

Another example is PBR 1052286890635 (8 August 2024). In this ruling, the Commissioner referenced TD 1999/69 and concluded that the two units in one building constituted one single dwelling. Although the ruling provides only the conclusion, facts and assumptions without any of the Commissioner’s reasoning, it is reasonably clear from the facts that, when applying the factors listed in TD 1999/69, the conclusion would be that there was only one dwelling: the rulee and their deceased partner built a two-storey home that consisted of two units (upstairs and downstairs). The units shared the same entrance and were connected by a lift and internal stairwell. The rulee and the deceased lived in the downstairs unit, while the upstairs unit was furnished as a standalone apartment to allow family or guests to use. Due to the furnishing, the rulee believed that subdivision was necessary and subdivided the land. There were both short-term and long-term stays by family and guests. The family and guests would share meals and use the entertainment area in the downstairs unit with the rulee. The upstairs unit was also used for storage of personal items. The downstairs unit was designed more towards entertainment purposes as the rulee knew that the upstairs unit would be available for storage and guest usage. Finally, while the units were on separate titles, significant alterations would need to be made to the property before it could be sold separately (for example, altering the internal stairwell that connects the two units, and the alteration of the downstairs unit to accommodate for the additional space no longer available via the upstairs unit for storage).

Notably, the rulee in PBR 1052286890635 also asked the Commissioner, if the rulee consolidated the titles before selling the dwelling, whether the rulee could claim the full MRE. The Commissioner noted that the consolidation of titles does not result in a CGT event per s 112-25(4) ITAA97, and since the two units were a single dwelling, the full MRE should still be available.

Land consolidation

Consolidation occurs when two or more parcels of land are amalgamated into one parcel. It may also involve the amalgamation of parcels such as apartment units that do not include the underlying land. In the Torrens system, consolidation involves the cancellation of the pre-consolidation titles and the creation of a new title.

Section 112-25(4) provides the tax treatment when a taxpayer merges assets. Specifically, if a taxpayer merges “two or more CGT assets”, there will be a “new asset”. If the same taxpayer retains ownership of the new asset, the merger of assets is not a CGT event, and each element of the cost base and reduced cost base of the new asset is the sum of the corresponding elements of each original asset.

In 1991, the Commissioner released TD 8 to discuss pre-CGT land that has been consolidated. In full, TD 8 states:

“TD 8 Capital Gains: How does CGT apply to the amalgamation of two adjoining titles?

1. Where a person owns the title to two adjoining properties, the amalgamation of the two titles does not involve any change in ownership of the land.

2. There is no disposal of the land for CGT purposes.

Example:

(i) If both properties were acquired pre-CGT, an amalgamation of titles after 19 September 1985 has no CGT consequences at that time.

(ii) If one property was acquired pre-CGT and the other after 19 September 1985, there are no CGT consequences on the amalgamation but the land acquired after 19 September 1985 remains subject to the CGT provisions and the pre-CGT land remains exempt.”

TD 8 does not make reference to s 112-25(4) or its predecessor, the former s 160ZH(12), (13) and (14) of the Income Tax Assessment Act 1936 (Cth). In contrast, TD 7, which was published at the same time as TD 8 (in 1991) and addresses the subdivision of land, initially also omitted references to s 160ZH(12), (13) and (14) but was updated in 1999 to include a reference to s 112-25. No such updates were made for TD 8.

Despite this, paras 1 and 2 in TD 8 mirror the application of s 112-25(4) if the amalgamation of title is a merger of assets.

Example (i) in TD 8 is also consistent with the application of s 112-25(4) as, since no CGT event occurs, the pre-CGT status of the asset should continue after consolidation.

Interestingly, example (ii) suggests that, where the two former blocks have different attributes (pre-CGT and post-CGT in this case), although amalgamation created one new block of land, that new land retains the attributes of both former blocks. Does this mean that the new asset is one CGT asset or two?

The position in TD 8 is confirmed to be current by ATO website guidance QC 66042 (extracted 13 July 2025), which provides the following example:

“Wang Cheng bought a block of land on 1 April 1984. On 1 June 2008, he bought another block adjacent to the first one.

Wang Cheng merged the titles to the 2 blocks into one title.

The 2 blocks are treated as separate assets. The first block continues to be exempt from CGT.”

TD 8 and QC 66042 create an interesting position. Section 112-25(4) states that there are “original assets” and “new assets” when assets are merged. In the Torrens system, when land is consolidated, a new title is created. Additionally, s 112-25(4) called for the addition of cost bases at the time of the merge to determine the cost base of the new asset.

However, QC 66042 says that, despite the consolidation, the two blocks should still be treated as two separate assets for CGT purposes. TD 8 deals with the issue more obliquely by saying one property “remains subject to the CGT provisions and the pre-CGT land remains exempt”.

Support for the position of one asset under s 112-25, but two assets for CGT event purposes, is two-fold:

1. s 108-5(1) ITAA97 defines a CGT asset to include any kind of property or a legal or equitable right that is not property. Section 108-5(2)(a) relevantly defines a CGT asset to include “part of, or an interest in, an asset referred to in subsection (1)”. For this reason, there is basis to say that the one asset created out of land consolidation can nevertheless have (say) two parts — each a CGT asset; and

2. although cancellation of the former title happens when land is subdivided or consolidated, that is a requirement for the Torrens title system. Nowhere in s 112-25 does it state that the pre-split or pre-merge assets are cancelled or otherwise extinguished. Section 112-25 merely says that if two or more assets are “merged” into a single asset, the merger is not a CGT event. This, in fact, highlights that when subdivision or consolidation happens, there has been no disposal or loss or destruction of the former assets.

Main residence exemption

Bringing the above back to the s 118-195 MRE. Subdivision 118-B ITAA97 does not use “assets” or “CGT assets”. Instead, Subdiv 118-B uses “dwelling” and “ownership interest”.

As stated above, s 118-115 defines “dwelling” as including (among other things) a unit of accommodation that is a building, or is contained in a building, or consists wholly or mainly of residential accommodation and any land immediately under the unit of accommodation. According to TD 1999/69, one dwelling can be more than one unit of accommodation.

Additionally, even if the main building and the separate building does not form one dwelling under TD 1999/69, s 118-120 extends the MRE to apply to adjacent land and adjacent structures. Specifically, s 118-120(5) applies the MRE to adjacent structures as if it were a dwelling. Section 118-120(6) defines adjacent structures as “a garage, storeroom or other structure associated with a flat or home unit … to the extent that the structure was used primarily for private or domestic purposes in association with the flat or home unit”.

“Ownership interest” is defined in s 118-130 ITAA97 to be a legal or equitable interest in the dwelling or land or a right to occupy the dwelling or land. As we know, legal or equitable interests in land are CGT assets. Therefore, if before death a deceased consolidates two blocks of land (for example, one pre-CGT and one post-CGT for illustrative purposes) that they used as one dwelling, under TD 8, the consolidated land should continue to be one pre-CGT asset and one post-CGT asset. The criteria for the MRE should be applied to both the pre-CGT asset (pre-CGT ownership interest) and the post-CGT asset (post-CGT ownership interest).

What if, instead, it is the trustee or beneficiary of a deceased estate or testamentary trust who consolidated two blocks of land (one pre-CGT and one post-CGT) that a deceased used as one dwelling during their lifetime? Under s 112-25, consolidation is not a CGT event, and the consolidated land, a CGT asset, can still have two parts, each a CGT asset.

In that sense, the CGT asset (or assets) being disposed of has not changed. Therefore, an argument can be made that the ownership interests were unaffected by the land consolidation. Assuming that the other requirements for the MRE are satisfied, the consolidated dwelling should still be able to use the MRE to disregard its gains.

Conclusion

The above is an application of principles from parts of the legislation and the ATO’s guidance. It is the author’s analysis on why, by itself, land consolidation should not affect the availability of the MRE. The author acknowledges that the tax position is uncertain. Every matter will turn on its own facts, and where a tax position is uncertain, it is a good idea to apply for a private ruling with the ATO to gain certainty before committing to a tax position.

James Gao

Lawyer

Sladen Legal
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Superannuation

by Daniel Butler, CTA, and Fraser Stead, DBA Lawyers

NALI and NALE — dividend, fixed and non-fixed NALI: part 2

If there is any NALI or expense in a private company or unit trust that an SMSF invests in, a NALI risk may exist. A review of such investments should be undertaken to minimise NALI risks.

There are number of ways in which self-managed superannuation funds (SMSFs) can receive non-arm’s length income (NALI). Part 2 of this three-part article examines some of the overlooked NALI provisions, including dividend NALI (found in s 295-550(2) and (3) of the Income Tax Assessment Act 1997 (Cth) (ITAA97)), non-fixed trust NALI (found in s 295-550(4) ITAA97), and fixed trust entitlement NALI (found in s 295-550(5) ITAA97).

Dividend NALI

Legislative overview

Section 295-550(2) and (3) provide:

“(2) An amount of ordinary income or statutory income is also non-arm’s length income of the entity if it is:

(a) a dividend paid to the entity by a private company; or

(b) ordinary income or statutory income that is reasonably attributable to such a dividend;

unless the amount is consistent with an arm’s length dealing.

(3) In deciding whether an amount is consistent with an arm’s length dealing under subsection (2), have regard to:

(a) the value of shares in the company that are assets of the entity; and

(b) the cost to the entity of the shares on which the dividend was paid; and

(c) the rate of that dividend; and

(d) whether the company has paid a dividend on other shares in the company and, if so, the rate of that dividend; and

(e) whether the company has issued any shares to the entity in satisfaction of a dividend paid by the company (or part of it) and, if so, the circumstances of the issue; and

(f) any other relevant matters.”

ATO position: TR 2006/7

The ATO’s position in relation to private company dividends and NALI is outlined in some detail in TR 2006/7. TR 2006/7 confirms that, to the extent that s 295-550 expresses the same ideas as the former ruling on NALI regarding s 273 of the Income Tax Assessment Act 1936 (Cth) (ITAA36), the ruling is also taken apply to s 295-550.

The following paragraphs are from TR 2006/7:

“Dividends paid by a private company

13. Subsection 273(2) provides that a dividend that is paid by a private company to a complying superannuation fund … is special income of the entity unless the Commissioner is of the opinion that it would be reasonable not to treat the dividend as special income, having regard to the matters listed in subsection 273(2).

Self-assessment

14. This Ruling sets out the way in which the discretion in subsection 273(2) will be exercised by the Commissioner. A trustee may self-assess as to whether or not to treat a dividend as special income by applying this Ruling to their particular circumstances. If the trustee is uncertain as to whether or not the Commissioner will exercise the discretion, the trustee should seek clarification by requesting a private ruling.

…

Matters to be considered by the Commissioner

17. In order to decide whether the Commissioner will form the opinion that it would be reasonable not to treat a dividend as special income, the Commissioner will have regard to all of the matters in paragraphs 273(2)(a) to (e) and any other matters that the Commissioner considers relevant in accordance with paragraph 273(2)(f). No one matter is determinative. The importance attached to any particular matter may vary depending on the facts of the case. While some matters may be unfavourable to the Commissioner exercising the discretion, others may be favourable.

18. The Commissioner will form the opinion that it would be reasonable not to treat the dividend as special income when the dividends are derived on an arm’s length basis. The Commissioner will consider paragraphs 273(2)(a) to (e) as matters that indicate whether or not the dividends are derived on an arm’s length basis. The Commissioner will consider a matter to be relevant under paragraph 273(2)(f) if it indicates whether or not the dividends are derived on an arm’s length basis.

19. Dividends are only derived on an arm’s length basis when the shares are acquired, the investment is maintained, and the dividends are paid on an arm’s length basis. If the shares are acquired at market value, the private company is not involved in non-arm’s length dealings and the rate of dividend is the same as the rate of dividend paid on other shares in the company or is reasonable having regard to investment risk, and there are no other matters that the Commissioner will consider relevant, the Commissioner will form the opinion that it would be reasonable not to treat the dividend as special income.”

Note that the references in TR 2006/7 to s 273(2)(a) to (f) ITAA36 were replaced by s 290-550(3)(a) to (f) ITAA97 from 1 July 2007.

Case law

There are two notable cases where NALI was applied to dividends derived by an SMSF from private companies, that is, Darrelen Pty Ltd v FCT1 (Darrelen) and GYBW and FCT2 (GYBW).

Darrelen involved a case where an SMSF acquired shares in a private company at less than 10% of the market value of those shares. The dividends in each of the relevant years of income were far in excess of the purchase price that the trustee of the fund had paid for the shares. In this regard, against an acquisition cost of $51,218 (paid in October 1995), the trustee of the fund received dividends as follows: in the year ended 30 June 1996: $26,400; in 1997: $208,136; in 1998: $140,000; in 1999: $125,200; in 2000: $143,720; in 2001: $143,720; in 2002: $86,320 and in 2003: $76,640. The full Federal Court confirmed the Administrative Appeals Tribunal’s (AAT’s) decision that the dividends were to be taxed as NALI. This resulted in $950,136 in dividends plus franking credits over an eight-year period.

GYBW involved a case where an employee’s SMSF was provided with favourable terms to acquire shares in the employer’s company. The employee’s SMSF acquired shares at a nominal value of $200 which produced substantial dividends (eg a dividend of $672,900 with a $288,283.71 franking credit for FY2013, a dividend of $1,050,000 with a $450,000 franking credit for FY2014, and a dividend of $70,000 with a $30,000 franking credit for FY2015; being a total of $1,792,900 in dividends and $768,283.71 in franking credits over three financial years). The AAT held that s 290-550 did apply and relied on the analysis of the Full Federal Court in Darrelen. In particular, the AAT confirmed that:

• s 295-550(2) is not limited to an enquiry about the circumstances surrounding the payment of the dividend, but can extend the circumstances surrounding the acquisition of shares;

• it is not sufficient to merely show that dividends are paid on all shares in the company, including those owned by the SMSF, on an equal basis without preference;

• regard must be had to all of the factors in s 290-550(3)(a) to (f), not just some of them; and

• the reference to “value” in s 290-550(3)(a) is a reference to market value.

Broadly, in each of Darrelen and GYBW, a careful analysis of each of the factors in s 290-550(3)(a) to (f) was undertaken to determine whether NALI applied to dividends received from the SMSF’s acquisition of shares in a private company. In each case, the analysis concluded that the shares had been acquired for less than market value.

The application of the dividend NALI provisions provides a relatively structured analysis compared to the general NALI provisions.

Non-fixed trust NALI

Legislative overview

Section 295-550(4) provides:

“(4) Income derived by the entity as a beneficiary of a trust, other than because of holding a fixed entitlement to the income, is non-arm’s length income of the entity.”

ATO position: TR 2006/7

The Commissioner in TR 2006/7 provides some context to the meaning of fixed entitlement in relation to s 273 (see paras 205 to 209). Broadly, where the entitlement is an investment in units in a “unit trust”, the units would generally be accepted as conferring fixed entitlement unless the distributions were non-fixed or discretionary.

In comparison, distributions made to a beneficiary of a “discretionary trust” from the exercise of discretion would not be fixed. Typically, income derived from fixed entitlements should only be treated as NALI if the acquisition of the fixed entitlement or the derivation of the income failed to satisfy an arm’s length test.

Fixed trust entitlement NALI

Legislative overview

Section 295-550(5) provides:

“(5) Other income derived by the entity as a beneficiary of a trust through holding a fixed entitlement to the income of the trust is non-arm’s length income of the entity if, as a result of a scheme the parties to which were not dealing with each other at arm’s length in relation to the scheme, one or more of the following applies:

(a) the amount of the income is more than the amount that the entity might have been expected to derive if those parties had been dealing with each other at arm’s length in relation to the scheme;

(b) in acquiring the entitlement or in gaining or producing the income, the entity incurs a loss, outgoing or expenditure of an amount that is less than the amount of a loss, outgoing or expenditure that the entity might have been expected to incur if those parties had been dealing with each other at arm’s length in relation to the scheme;

(c) in acquiring the entitlement or in gaining or producing the income, the entity does not incur a loss, outgoing or expenditure that the entity might have been expected to incur if those parties had been dealing with each other at arm’s length in relation to the scheme.”

Accordingly, where the relevant trust provides a “fixed entitlement”, there must be greater income derived or a lower (or no) expense incurred before the NALI provisions will be enlivened. However, where the relevant trust does not provide a fixed entitlement, eg a distribution from a family discretionary trust, the income received will be NALI. It is generally accepted that distributions from “discretionary trusts” will result in that income received by an SMSF trustee being taxed as NALI. The Commissioner also considers that distributions to an SMSF from a discretionary trust will give rise to a contribution.

In reviewing unit trust deeds, a careful review of the deed is required to determine whether the trust confers fixed or discretionary entitlements.

Case law

The High Court in CPT Custodian Pty Ltd v Commissioner of State Revenue3 confirmed that:

“15. … However, ‘unit trust’, like ‘discretionary trust’, in the absence of an applicable statutory definition, does not have a constant, fixed normative meaning …”

The Federal Court in Colonial First State Investments Ltd v FCT4 confirmed that a managed investment trust that allowed a 75% vote to amend the governing rules (referred to as a “constitution” in this case) of the trust did not qualify as a fixed trust as there was the possibility, although it was unlikely to be exercised, for the majority to dilute the 25% minority’s interests in that trust.

An important practical aspect of TR 2006/7 is the Commissioner’s view on what is required for a “fixed entitlement”. TR 2006/7 provides:

“209. To have an interest in the income of a trust estate, a person must have a right with respect to the income of the trust that is susceptible to measurement; a right merely to be considered as a potential recipient of income is not sufficient. An interest in the income of a trust estate will be vested in interest if it is bound to take effect in possession at some time and is not contingent upon any event occurring that may or may not take place …”

However, “fixed entitlement” is defined in s 995-1 ITAA97 as:

“(a) an entity has a fixed entitlement to a share of the income or capital of a company, partnership or trust if the entity has a fixed entitlement to that share within the meaning of Division 272 in Schedule 2F to the Income Tax Assessment Act 1936 …”

The definition of fixed entitlement is aligned to that same term of “fixed entitlement” in the trust loss measures in Sch 2F ITAA36, which is a much stricter definition of fixed entitlement compared to the ATO’s views expressed in TR 2006/7. The application of the definition of fixed entitlement provided in Sch 2F ITAA36 was also confirmed by the AAT Senior Member in Trustee for MH Ghali Superannuation Fund and FCT5 (Ghali).

ATO position

In the ATO’s decision impact statement after Ghali, the Commissioner proposed to adhere to his view that the Sch 2F definition is inapplicable for the purposes of the NALI provisions.

Notably, in PCG 2016/16 at para 4, the Commissioner states that his view of fixed entitlement in respect of s 273 ITAA36 and s 295-550 ITAA97 is explained in TR 2006/7.

In view of this analysis, a fixed unit trust should be used where an SMSF invests in a unit trust, as many unit trusts that the authors have reviewed include some form of hybrid or discretion that may not qualify as a fixed entitlement, especially if the Commissioner’s current administrative view changes sometime in the future.

One simple test to determine whether a unit trust is fixed for Sch 2F ITAA36 purposes is to check whether 100% unitholder consent is required to vary the trust deed. Stone J in the Colonial First State Investments decision commented that a 75% majority provided the possibility that the minority interests could be diluted.

Conclusion

Careful planning and management are required where SMSFs invest in private companies and unit trusts. SMSF trustees must ensure that they consider the factors outlined s 295-550(3) to minimise the risk that dividends received from private company shares will not enliven (dividend) NALI in s 295-550(2).

Where an SMSF receives income from a trust, it is vital to ascertain whether the trust deed confers fixed or discretionary entitlements. Discretionary or “non-fixed” trust entitlements will give rise to NALI under s 295-550(4), whereas “fixed entitlement” NALI under s 295-550(5) requires that more income is derived or a lower (or no) expense is incurred before the NALI provisions will be enlivened.

Unfortunately, there is no discretion in the NALI provisions for honest and inadvertent mistakes. However, timely rectification generally minimises risk.

NALI and NALE: part 3

We examined a number of aspects of NALI in part 1 of this article, and have now covered dividend NALI, fixed entitlement NALI and non-fixed NALI. Part 3 will examine general non-arm’s length expenditure and other NALI interactions (ie CGT and contributions).

Related article

For further guidance, refer to the earlier article in this series:

D Butler and F Stead, “NALI and NALE — NALE still needs fixing: part 1”, (2025) 60(1) Taxation in Australia 43. Available at www.taxinstitute.com.au/resources/journals/taxation-in-australia/2025/july/Superannuation-NALI-and-NALE-NALI-still-needs-fixing-part-1.
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Tax Knowledge Exchange (TKE) is your on-demand database for trusted, expert-reviewed
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you stay current, sharpen your expertise and support clients with confidence.

TKE’s extensive archive covers industry insights from some of the brightest minds in tax,
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