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Tax News – at a glance

by TaxCounsel Pty Ltd

April – what happened in tax?

The following points highlight important federal tax developments that occurred during April 2025. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 461 (at the item number indicated).

2025–26 Budget

The Treasurer handed down the 2025–26 Budget on 25 March 2025. The more significant tax-related measures contained in the Budget are noted. See item 1.

FBT: statutory or benchmark interest rate

The statutory or benchmark interest rate for the FBT year commencing 1 April 2025 is 8.62%. See item 2.

FBT: cents per kilometre

The Commissioner has released a determination that sets out the rates to be applied on a cents per kilometre basis for calculating the taxable value of a fringe benefit arising from the private use of a motor vehicle other than a car for the FBT year commencing on 1 April 2025 (TD 2025/1). See item 3.

FBT: LAFHA reasonable amounts

The Commissioner has released a determination that sets out the amounts that he considers reasonable under s 31G of the Fringe Benefits Tax Assessment Act 1986 (Cth) for food and drink expenses incurred by employees receiving a living-away-from-home allowance fringe benefit for the FBT year commencing on 1 April 2025 (TD 2025/2). See item 4.

Review of ATO written communications

The Inspector-General of Taxation and Taxation Ombudsman is undertaking a review into the ATO’s written communication drafting process to see how messages are prepared, how decisions are made, and whether feedback is taken and used to determine if the ATO can improve its messaging to help more people understand their tax obligations. See item 5.

FBT: car parking issues

The Federal Court (Logan J), on an appeal by the taxpayer from an adverse decision by the Commissioner on an objection against a private ruling, has held that a shopping centre (the Grand Central Shopping Centre) car parking facility was not a “commercial parking station” for the purposes of the Fringe Benefits Tax Assessment Act 1986 (Cth) (Toowoomba Regional Council v FCT [2025] FCA 161). See item 6.

Default assessments: onus of proof

The Full Federal Court (Goodman, O’Sullivan and McEvoy JJ) has unanimously dismissed appeals by two taxpayers from a decision of Charlesworth J who had held, on an appeal from a decision of the AAT, that the taxpayers had not discharged their onus of proof where the assessments to which the objection decisions related were default assessments (McPartland v FCT [2025] FCAFC 23). See item 7.

Unregistered return preparer: contempt penalty

The Federal Court (Banks-Smith J) has sentenced an unregistered tax return preparer to a term of imprisonment for multiple breaches of an injunction (Tax Practitioners Board v Dabalos (formerly Van Stroe) (No. 3) [2025] FCA 223). See item 8.

Truck driver: meal expense deductions

The Administrative Review Tribunal has allowed in full a long-haul truck driver’s claim for a deduction for meal expenses calculated in accordance with TD 2020/5 (Shaw and FCT [2025] ARTA 224). See item 9.


President’s Report

by Tim Sandow, CTA
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Unpacking announced but unenacted measures

Tim Sandow reflects on the tax system, its administration and the ABUMS that are creating uncertainty for tax professionals.

In my February report, I spoke about advocacy. Following the Federal Budget, which was underwhelming on the tax policy front, and the recent federal election, I’d like to reiterate the sentiment wholeheartedly. There is still a need for tax reform, for certainty in tax policy, and for improvement in administration of the tax system. We cannot become complacent.

There is a long list of announced but unenacted measures (ABUMS) still creating uncertainty for tax practitioners and their clients. We see a good number of these as very important to address for the benefit of our tax system, those who work with it, and our wider community.

The Institute has not been quiet about its desire for sweeping tax reform. But that is a long-term project, and in the meantime, we need certainty in the tax system. Uncertainty in tax legislation affects Australians of all ages and all walks of life, from our small business community to our retirees. Tax practitioners need to be able to advise them with confidence and they can’t do that with ABUMs stuck in limbo for extended periods.

In consultation with the volunteers on our councils and committees, our Tax Policy & Advocacy team has produced an Incoming Government Brief which lays out key ABUMs yet to be addressed. This is designed to ensure that focus on the need to resolve these legislative question marks remains steadfast. A few of the key ABUMS that the Institute and its members would like to see addressed are detailed below.

SMSF residency requirements

Initially announced in the Federal Budget 2021–22 and deferred as part of the October Federal Budget 2022–23, this measure would allow the relaxation of the SMSF residency requirements. It would enable SMSF trustees to relocate overseas for up to five years (increased from the current two years) and see the elimination of the active member test for SMSFs and small APRA-regulated funds.

Corporate tax residency

In the Federal Budget 2020–21, the government at the time announced the proposed changes concerning the tax residency of companies incorporated outside Australia had not progressed. Later, it was also proposed to consult on expanding these changes to trusts and corporate limited partnerships. As at the time of writing, neither proposal has progressed.

Individual residency

Also announced in the Federal Budget 2020–21, there were proposed reforms for the modernisation of the individual tax residency framework. The last we heard of that was a consultation paper released by Treasury in July 2023.

Division 7A

Targeted amendments to Div 7A were announced in the Federal Budget 2016–17, then, in the Federal Budget 2018–19, a further announcement was made to ensure that unpaid present entitlements would fall within the scope of Div 7A, followed by a Treasury consultation paper in late 2018. Since that time, no further progress has been made. In fact, in 2019 and 2020, the commencement of these reforms was continually delayed.

This is just a short list of some key ABUMs. Read our Incoming Government Brief for the full list, which has been compiled by our team but reflects the concerns and priorities of our members. These are issues that affect the smooth functioning of our tax system as a whole, and our day-to-day practice in tax. The Institute continues to advocate for these ABUMs to be addressed and we look forward to further consulting with regulators and other government bodies in the future.

I also encourage you, our members, to get involved in our advocacy work. Your voice is vitally important in the tax conversation. I encourage you to speak up.


CEO’s Report

by Scott Treatt, CTA
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Our commitment to tax reform with a purpose

CEO Scott Treatt reflects on the need for tax reform, following the federal election.

The Tax Institute, throughout its history, has remained apolitical — we’re not here for the politics, we’re here for the policy. In the wake of the federal election, we will continue to advocate for our members and the wider tax community. Regardless of who is in government, advocacy in the tax profession and the need for holistic reform of the tax system for the benefit of all Australians remain a priority.

In recent years, the need for tax reform has become more pressing than ever. First, COVID-19 threw us all into a new world, and tested the tax profession in ways we’d never seen before. Now, Australians are in a cost-of-living and housing affordability crisis. Although our tax system is not to blame for these events, they have certainly shone a light on how vital the tax system is to our economic and social welfare — and how clunky and outdated our system is. There needs to be sweeping change in order to ensure that we have a robust tax system for the future.

Collaboration and consultation within the tax profession are key to continuing the conversation around this goal. By working together, we, as tax professionals, can grow, explore new ideas, and stay up to date on what is going on in the industry, leading to more effective problem-solving of real-world issues. When tax professionals work together, information and ideas are diversified with a positive impact on tax policy and its consequences for those touched by the tax system — which is everyone. It’s a real benefit to learn from each other — industry veterans can share their experiences, while newer professionals bring fresh ideas and perspectives.

On this front, our strength is, as always, our members. We are an organisation by members, for members. And when I say that our commitment at the Institute is, first and foremost, to our members, a huge part of that is facilitating opportunity for our members to support each other.

The Institute also continues to build positive connections with regulators and policymakers, allowing members to have their voices heard. Proactive engagement in these forums is essential to ensure that real change is possible and that the issues our profession face are front and centre. Recently, the Institute’s Head of Tax & Legal, Julie Abdalla, advocated improvements to the payroll tax regime, reflecting the views of our volunteers and members who contributed to our submission on this topic.

While our team is in the room representing you, we encourage members to advocate for change as well — speak to policymakers, attend events, provide feedback. Real change often comes from informed experts taking the initiative to speak up and, as tax practitioners, it is our responsibility to continue the conversation around the health of the tax system.

A working tax system, like The Tax Institute, is apolitical. The need for reform is also not a political matter — it’s an economic, social and policy driven one.

Regardless of which government is elected now or in the future, the Institute’s stance is clear. Our commitment to our members is what drives everything we do. We will continue to push for a better tax system and reform. We want to improve tax policy and administration and are dedicated to making that happen. As always, I encourage you to share your feedback, let us know your thoughts, and get involved in our activities to support your fellow tax professionals.
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Head of Tax & Legal’s Report

by Julie Abdalla, FTI
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Impact of Bendel on taxpayer confidence

We consider the impact of the Bendel decision, which challenges the cornerstone of effective taxation: certainty, the need for clarity and a predictable tax system.

Taxpayers usually prefer to resolve disputes with the ATO rather than facing the high costs and the delays associated with pursuing legal action. While this approach is understandable, some significant legal interpretations can be clarified only through the courts, as demonstrated by the Full Federal Court’s (FCAFC’s) decision in FCT v Bendel.1

The FCAFC’s decision is contrary to the ATO’s longstanding view regarding the classification of unpaid present entitlements (UPE) between a trust and a private company as a loan for the purposes of Div 7A of Pt III of the Income Tax Assessment Act 1936 (Cth) (ITAA36). Bendel highlights the judiciary’s role in upholding the separation of powers within Australia’s constitutional framework and ensuring that the ATO, as administrator, is correctly interpreting and applying the law.

Bendel illustrates that, while the ATO’s interpretive guidance is vital for taxpayers to practically meet their compliance obligations, the courts must ultimately interpret the law and determine its application. Bendel reminds us that the ATO’s interpretations and views are always subject to judicial review.

Following the decision in Bendel on 18 March 2025, the ATO applied for special leave to appeal the FCAFC’s decision to the High Court. If the High Court:

• denies the application for special leave, the FCAFC’s decision is considered final; or

• grants the application for special leave, the High Court’s decision will be conclusive on the matter and not subject to further appeal.

Background

Bendel involved the taxpayer, Steven Bendel, and a private company, Gleewin Investments Pty Ltd (GIPL), both beneficiaries of the Steven Bendel 2005 Discretionary Trust. Steven was the director and controller of both the corporate trustee of the 2005 Discretionary Trust, Gleewin Pty Ltd (Gleewin) and the corporate beneficiary, GIPL.

Between 2013 and 2017, the trustee passed resolutions that made the beneficiaries presently entitled to the trust’s income. GIPL did not call for payment of those entitlements. The Commissioner contended that the UPE owed to GIPL constituted a “loan” within the meaning of s 109D(3) ITAA36, and deemed it to be a dividend under Div 7A consistent with the Commissioner’s view in TR 2010/3 (now withdrawn) and TD 2022/11. This led to the deemed dividend being included in the trustee’s net income, resulting in tax assessments for the taxpayers based on their respective share of the trust income.

The Commissioner disallowed the taxpayers’ objections to the Commissioner’s assessments, prompting a review of the Commissioner’s objection decision by the Administrative Appeal Tribunal (the tribunal). In Bendel and FCT,2 the tribunal ruled in favour of the taxpayer, finding that the UPEs were not loans for Div 7A purposes. The ATO released an interim decision impact statement on this decision on 15 November 2023.

The Commissioner appealed the tribunal’s decision to the Full Federal Court, which found in favour of the taxpayer on 19 February 2025. On 19 March 2025, following the FCAFC’s decision, the Commissioner issued an interim decision impact statement. In this interim decision impact statement, the ATO indicates that it will continue to apply the law according to its current views as outlined in TD 2022/11 until the appeal process is resolved. In the meantime, the ATO states that it will hold off finalising decisions that depend on whether a UPE qualifies as a loan under s 109D(3), such as issuing amended assessments, objections and applications for private rulings. However, if a decision needs to be made (for example, because the taxpayer’s period of review will elapse, or a taxpayer gives notice requiring the Commissioner to make an objection decision), it will be based on the existing ATO’s view of the law.

Consequences of Bendel decision

While Bendel has garnered wide support from taxpayers, the decision may not be the panacea for all of the Div 7A issues that taxpayers would like it to be.

The ATO has indicated that there may be implications under other tax laws, such as:

• Subdiv EA in Div 7A: a UPE that is not placed on complying loan terms may still attract the application of Subdiv EA (or Subdiv EB for certain interposed entity arrangements) where a transaction of the type described in s 109XA ITAA36 occurs;

• s 100A ITAA36: PCG 2022/2 states that arrangements that involve trustees retaining the funds representing the UPE and placing them on complying loan terms will fall within the “ordinary family or commercial dealing” (OFCD) exception in s 100A; and

• Pt IVA ITAA36.

Ultimately, whether the High Court grants or denies special leave, once the appeal process is resolved, legislative changes will likely follow.

Since 2009, the Commissioner has maintained his view that a UPE is “financial accommodation” or a transaction that is “in substance” a loan. The final outcome in Bendel will not affect UPEs that have been converted into a complying Div 7A loan. Such UPEs cannot be “converted” from loans back to UPEs even if, ultimately, it is determined that a UPE is not a loan for Div 7A purposes.

Where a UPE has not been managed as a complying Div 7A loan, and assessments have been issued on the basis that a deemed dividend has arisen, if Bendel confirms that the UPE is not a loan, retrospective adjustments may be required giving rise to possible refunds of tax, interest charges and penalties. However, it is clear that the ATO will not consider these until a final decision is made in this appeal.

Treatment of UPEs

The implications of Bendel and the ATO’s response to the FCAFC’s decision have raised concerns among taxpayers and tax practitioners. Understanding the different outcomes is particularly important for UPEs arising in 2022–23 which constitute, according to the ATO, the provision of financial accommodation in 2023–24, as the lodgment date of 2024 tax returns is upon us.

The treatment of UPEs can be summarised as follows:

• UPEs arising prior to 16 December 2009: these are not considered Div 7A loans and are therefore not affected by Bendel. Similarly, the ATO will generally not apply s 100A to these UPEs (see PCG 2022/2). However, Subdiv EA may still apply;

• UPEs arising from 2009–10 to 2021–22 that have:

• been placed on complying loan terms will be treated as a Div 7A loan and will generally fall within the OFCD exception in s 100A. Subdivision EA does not apply; or

• not been treated as a Div 7A loan but were held on sub-trust in accordance with PS LA 2010/4 will not be a Div 7A loan. While s 100A will generally not be applied, the UPEs are still subject to Subdiv EA; and

• UPEs arising in 2022–23 and 2023–24 that have:

• been placed on complying loan terms will be treated as Div 7A loans and will generally fall within the OFCD exception in s 100A. Subdivision EA does not apply; or

• not been treated as a Div 7A loan and the funds representing the UPE are:

• placed on sub-trust for the corporate beneficiary’s sole benefit (see paras 13 and 148 of TD 2022/11), neither s 100A nor Div 7A (including Subdiv EA) will apply; or

• intermingled with the funds of the trust (no sub-trust): while the UPE will not be a Div 7A loan, the arrangement could attract the operation of s 100A and/or Subdiv EA.

Conclusion

Division 7A continues to be a challenging area of tax law, with around 25 legislative amendments and the issue of a similar number of ATO guidance products since its introduction on 4 December 1997.

The government’s announcement as part of the Federal Budget 2016–17 to make targeted amendments to Div 7A, which have not progressed beyond the release of a Treasury consultation paper in October 2018, has only added to this confusion.

The Tax Institute is of the view that the government should undertake comprehensive consultation with key stakeholders on the proposed amendments to provide clarity and confidence in the tax system. This will also ensure that any changes are still appropriate in light of recent developments and that Div 7A is fit for purpose.

References

1 [2025] FCAFC 15.

2 [2023] AATA 3074.


Tax News – the details

by TaxCounsel Pty Ltd

April – what happened in tax?

The following points highlight important federal tax developments that occurred during April 2025.

Government initiatives

1. 2025–26 Budget

The Treasurer handed down the 2025–26 Budget on 25 March 2025. The main tax aspects are noted below.

Personal tax cuts

There are to be changes to the personal tax rates as follows:

• from 1 July 2026, the 16% rate will be reduced to 15%; and

• from 1 July 2027, the 15% rate will be reduced further to 14%.

Medicare levy low-income thresholds

The government will increase the Medicare levy low-income thresholds for singles, families, and seniors and pensioners from 1 July 2024 to provide cost-of-living relief.

Foreign ownership of housing

The government will take action to ensure that foreign investment in housing supports the government’s broader agenda to boost Australia’s housing supply by banning foreign persons (including temporary residents and foreign-owned companies) from purchasing established dwellings for two years from 1 April 2025, unless an exception applies. Exceptions to the ban will include investments that significantly increase housing supply or support the availability of housing on a commercial scale, and purchases by foreign-owned companies to provide housing for workers in certain circumstances.

Amendments to existing measures

The government will amend the tax laws to clarify arrangements for managed investment trusts in order to ensure that legitimate investors can continue to access concessional withholding tax rates in Australia, complementing the ATO’s strengthened guidelines to prevent misuse. This measure will apply to fund payments from 13 March 2025.

The government will also defer the start dates of the following measures:

• the 2023–24 Budget measure to extend the clean building managed investment trust withholding tax concession from 1 July 2025 to the first 1 January, 1 April, 1 July or 1 October after the amending Act receives royal assent; and

• the 2024–25 Budget measure to strengthen the foreign resident CGT regime from 1 July 2025 to the later of 1 October 2025 or the first 1 January, 1 April, 1 July or 1 October after the amending Act receives royal assent.

Tax agent registration regime

The government will strengthen the sanctions available to the Tax Practitioners Board (TPB), modernise the registration framework for tax practitioners and provide funding to the TPB to undertake additional compliance targeting high-risk tax practitioners over four years from 1 July 2025.

This measure forms part of the government’s response to the PwC tax leaks matter and implements recommendations from the 2019 Independent Review of the Tax Practitioners Board.

The Commissioner’s perspective

2. FBT: statutory or benchmark interest rate

The statutory or benchmark interest rate for the FBT year commencing 1 April 2025 is 8.62%.

The rate of 8.62% is used to calculate the taxable value of:

• a fringe benefit provided by way of a loan; and

• a car fringe benefit where an employer chooses to value the benefit using the operating cost method.

FBT does not apply to a loan in relation to a shareholder in a private company, or an associate of such a shareholder, that causes (or will cause) the private company to be taken under Div 7A of the Income Tax Assessment Act 1936 (Cth) (ITAA36) to pay the shareholder or associate a dividend.

3. FBT: cents per kilometre

The Commissioner has released a determination that sets out the rates to be applied on a cents per kilometre basis for calculating the taxable value of a fringe benefit arising from the private use of a motor vehicle other than a car for the FBT year commencing on 1 April 2025 (TD 2025/1).

The rates are:




	Engine capacity

	Rate per kilometre




	0 – 2500cc

	69 cents




	Over 2500cc

	80 cents




	Motorcycles

	20 cents






4. FBT: LAFHA reasonable amounts

The Commissioner has released a determination that sets out the amounts that he considers reasonable under s 31G of the Fringe Benefits Tax Assessment Act 1986 (Cth) for food and drink expenses incurred by employees receiving a living-away-from-home allowance (LAFHA) fringe benefit for the FBT year commencing on 1 April 2025 (TD 2025/2).

Where the total food and drink expenses for an employee (including eligible family members) does not exceed the amount that the Commissioner considers reasonable, those expenses do not have to be substantiated under s 31G. Where an employee receives a LAFHA fringe benefit with a component for food and drink expenses, for the employer to reduce the taxable value of the fringe benefit by the exempt food component, the expenses must be either:

• equal to or less than the amount that the Commissioner considers reasonable; or

• substantiated.

If the total of an employee’s food and drink expenses exceeds the amount that the Commissioner considers reasonable, the substantiation provisions will apply.

TD 2025/2 sets out the amounts that the Commissioner considers reasonable for food and drink expenses within Australia and overseas.

5. Review of ATO written communications

The Inspector-General of Taxation and Taxation Ombudsman (IGTO) is undertaking a review into the ATO’s written communication drafting process to see how messages are prepared, how decisions are made, and whether feedback is taken and used to see if the ATO can improve its messaging to help more people understand their tax obligations.

The ATO sends hundreds of millions of communications to Australians each year. Many are routine, simple reminders or notifications, but the ATO must inform taxpayers about their tax and superannuation obligations and what they must do to comply with those obligations.

The IGTO framework of good tax administration includes “clear and effective communication” as a core principle. Effective written communications provide certainty, minimise confusion, and are most likely to generate the intended responses from the recipient. They must be written in an accessible style and language that the average taxpayer can understand. Conversely, ineffective written communications may cause confusion, non-compliance, mistakes or additional unnecessary calls to the ATO. They can also create fear, drive disengagement and diminish confidence in the ATO and the tax system as a whole.

The IGTO has received feedback from taxpayers and practitioners that some of the ATO’s standard letters are not written clearly or in an easy-to-understand language, making it difficult for readers to know and do what is required of them. The IGTO’s review will examine a small sample of recent compliance program and bulk communications to determine whether the ATO is meeting its Charter commitments to provide timely, easy-to-understand and accessible information.

The IGTO will not consider other forms of written communications, such as custom or bespoke letters or emails to taxpayers, ATO web guidance, public and private rulings, or ATO law administration practice statements.

Recent case decisions

6. FBT: car parking issues

The Federal Court (Logan J), on an appeal by the taxpayer from an adverse decision by the Commissioner on an objection against a private ruling, has held that a shopping centre (the Grand Central Shopping Centre) car parking facility was not a “commercial parking station” for the purposes of the Fringe Benefits Tax Assessment Act 1986 (Cth) (FBTAA86) (Toowoomba Regional Council v FCT1).

The expression “commercial parking station” is defined in s 136(1) FBTAA86 to mean:

“… in relation to a particular day, means a permanent commercial parking facility where any or all of the car parking spaces are available in the ordinary course of business to members of the public for all-day parking on that day on payment of a fee, but does not include a parking facility on a public street, road, lane, thoroughfare or footpath paid for by inserting money in a meter or by obtaining a voucher.”

Logan J said that, just looking at the recitation of facts, one saw that parking at Grand Central was free for up to three hours. One saw, thereafter, an escalation of fees (modest in the first instance, that is, $2 for up to 3.5 hours, $3 for up to four hours). The significant increases came beyond four and a half hours ($6 for up to five hours), rising to a maximum of $20 for over 7 hours, with between 6.5 and 7 hours attracting a $15 fee.

Logan J went on to say that, when looking at the recitation of facts, one saw various council-operated car parking facilities in the Toowoomba central business district which offered all-day parking fees of up to a maximum of a range between $6 and $9 per day. The contrast between Grand Central and council facilities was stark. His Honour said that one also saw, in respect of car parking at Grand Central, a range of other scenarios in which free parking was available, or parking was at a flat rate, which was comparable to all-day parking offered by the council at its facilities.

These facts, in Logan J’s view, made it obvious that the Grand Central car parking facility was being operated to a different end to a commercial car parking facility. It was obvious from the range of fees that it was being operated to the end of complementing the operation of the shopping centre. It was being operated to the end of being an attractive force that brought in business to the shopping centre, and more particularly its tenants. Logan J said that it was certainly being operated in trade or commerce, but considered as a car parking facility alone, the range of free parking was inconsistent with it being operated commercially for profit, as opposed to commercially in the context of a shopping centre, not a standalone car parking facility.

For those reasons, and particularly having regard to the position accepted by the parties as to what a court or tribunal might permissibly do in respect of a challenge to an objection decision in relation to a private ruling, Logan J considered that the facts were such as to admit of a conclusion that the Grand Central shopping centre parking facility was not a commercial parking station as defined by s 136(1).

The Commissioner has released an interim decision impact statement in relation to the decision of Logan J in which it is stated that the Commissioner is appealing to the Full Federal Court from the decision.

7. Default assessments: onus of proof

The Full Federal Court (Goodman, O’Sullivan and McEvoy JJ) has unanimously dismissed appeals by two taxpayers from a decision of Charlesworth J who had held, on an appeal from a decision of the AAT, that the taxpayers had not discharged their onus of proof where the assessments to which the objection decisions related were default assessments (McPartland v FCT2).

The taxpayers had not lodged income tax returns for the financial years ended 30 June 2015, 2016 and 2017, and their income tax liabilities for those years were audited by the Commissioner. The Commissioner also audited the affairs of companies controlled by the taxpayers, namely, Mac-Attack Rentals Pty Ltd (Mac-Attack) and HD Downunder Pty Ltd.

By compulsory notices to relevant banks, the Commissioner had obtained statements for various bank and credit card accounts held by the taxpayers. Not being able to establish the taxpayers’ correct taxable income, the Commissioner issued “default” assessments pursuant to s 167 ITAA36.

The method that the Commissioner used in arriving at the default assessments was to identify, from the bank statements available, the taxpayers’ personal expenditure and to treat the total amount of that personal expenditure in each year as the taxpayers’ taxable income. The Commissioner assessed each taxpayer’s taxable income for each income year as being one half of their total personal expenditure for each year.

The taxpayers objected to the default assessments on grounds that alleged (among other things) that their personal expenditure was less than that calculated by the Commissioner in the audits and that the expenditure was funded from non-taxable sources of income, including money in the nature of repayments of a loan owed to them by Mac-Attack.

The Commissioner disallowed the objections, including on the basis that the personal expenditure was no less than that identified in the audits and that there was no genuine loan agreement in existence between the taxpayers and either company.

The taxpayers then unsuccessfully applied to the AAT for review of the Commissioner’s objection decision and then, again unsuccessfully, appealed to the Federal Court (Charlesworth J) from the adverse decision of the AAT.

In a joint judgment dismissing the taxpayers’ appeals, the Full Court said that, although Charlesworth J accepted that the taxpayers had identified some errors in the reasoning of the AAT, her Honour did not regard these as errors of law. Nor did her Honour accept that the AAT misunderstood or misapplied the statutory burden of proof provision (s 14ZZK of the Taxation Administration Act 1953 (Cth)). Further, and critically, her Honour determined that the taxpayers had not shown that the material before the AAT was capable of supporting a finding as to what the assessments ought to have been.

The Full Court said that a taxpayer’s burden in challenging an assessment made pursuant to s 167 ITAA36 is to establish, on the balance of probabilities, their “actual taxable income” and, in so doing, show that the amount of money for which tax was levied exceeded their actual substantive liability. The taxpayer cannot discharge their burden only by showing that the Commissioner erred in the formation of his assessment for the purposes of s 167.

The Full Court went on:

“15. The taxpayer bears the onus on all issues, save where the Commissioner and taxpayer agree to confine the issues to a particular point of law or fact, in which case the taxpayer bears the onus in respect of those … No particular method by which the taxpayer must discharge their burden is defined or specified. The method will vary according to the circumstances of the case …”

8. Unregistered return preparer: contempt penalty

The Federal Court (Banks-Smith J) has sentenced an unregistered tax return preparer to a term of imprisonment for multiple breaches of an injunction (Tax Practitioners Board v Dabalos (formerly Van Stroe) (No. 3)3).

By an order made on 3 May 2022, Banks-Smith J made a declaration to the effect that, on 531 separate occasions between 1 July 2020 and 15 August 2021, the tax return preparer (the respondent) had contravened s 50-5(1) of the Tax Agent Services Act 2009 (Cth) (TASA09) by preparing and lodging income tax returns for taxpayers, being the provision of a tax agent service, for a fee or other reward, while not a registered tax agent.

Banks-Smith J imposed a penalty by way of a fine of $230,000 and also granted a permanent injunction under s 70-5(1) TASA09 restraining the respondent from so acting.

Following an investigation, the Tax Practitioners Board (TPB) ascertained that, on 233 occasions between 5 July 2022 and 14 July 2023, the respondent prepared and lodged income tax returns for taxpayers and did so for a fee, despite not being a registered tax agent.

On 18 June 2024, the TPB filed a first statement of charge initiating the present contempt proceedings in respect of the 233 contraventions. The TPB then ascertained, by continuing investigations, that on 132 further occasions between 1 July 2024 and 17 October 2024 the respondent contravened the injunction. A second statement of charge was filed by the TPB in respect of these further contraventions.

When considering the sentence to be imposed for the contraventions, Banks-Smith J said that, while the fee charged for each contempt was relatively modest, the manner by which the respondent undertook the offending was such that, without an inquiry of the nature undertaken by the TPB, the scope of the contempts would not have readily come to light. The benefit to the respondent and her husband from the contempts was some $61,610.

Banks-Smith J also said that the conduct was undertaken in wilful disregard of the permanent injunction. Her Honour said:

“51. I find that [the respondent’s] conduct was serious and contumacious. Whilst failure to comply with a court order may in some circumstances constitute only a civil contempt, disobedience with a court order that is serious may render the conduct criminal … I accept the Board’s submissions that [the respondent’s] conduct was of such seriousness that it can be classified as criminal. It has the tendency to seriously prejudice the public interest in protecting the effective administration of justice.”

After considering relevant issues, Banks-Smith J sentenced the respondent to a period of imprisonment. For each of the 233 contempts the subject of the first statement of charge, her Honour sentenced the respondent to a term of imprisonment of four months to be served concurrently (four months’ term), and for each of the 132 contempts the subject of the second statement of charge, sentenced the respondent to a term of imprisonment of eight months to be served concurrently (eight months’ term). The four months’ term and the eight months’ term were to be served consecutively, so that the total term of imprisonment was 12 months. However, after the respondent has served six months of the 12-month period, she is to be released from prison and the balance of the period suspended from execution, subject to the condition that, on the court determining that there has been any further breach of the permanent injunction within a three-year period of her release, the respondent is to be imprisoned to serve the balance of the 12-month period.

9. Truck driver: meal expense deductions

The Administrative Review Tribunal (ART) has allowed in full a long-haul truck driver’s claim for a deduction for meal expenses calculated in accordance with TD 2020/5 (Shaw and FCT4).

The taxpayer was employed by VPL Transport (WA) Pty Ltd (VPL Transport) as a long-haul truck driver in Western Australia and was paid a travel allowance by VPL Transport. He drove long distances, including in the Pilbara and across the Nullarbor, and was away from home for considerable periods each year.

For the 2020–21 income year, the taxpayer claimed a deduction of $32,782 for meal expenses. The taxpayer’s claim seemed to have been calculated by multiplying the number of days he was away from home (310) by the maximum reasonable daily allowance (being $105.75) set out in TD 2020/5 Income tax: what are the reasonable travel and overtime meal allowance expense amounts for the 2020–21 income year?

The taxpayer provided the Commissioner with details of his journeys away from home and set out the breaks he took. This material included fatigue management reports (“fatigue diary”) for the relevant income year that he was required to maintain, which showed when breaks were taken. It also included bank statements for the period from 18 April 2020 to 16 April 2021.

Following an audit carried out in 2022, the Commissioner issued an amended assessment which reduced the taxpayer’s claimed deduction for the 2020–21 income year to zero. The taxpayer objected to the amended assessment and the Commissioner allowed the objection in part by increasing the taxpayer’s deductions for meal expenses to $5,890, based on a review of the taxpayer’s logbook, fatigue diary and bank statements. This was an average of $19 per day ($5 for breakfast, $5 for lunch and $9 for dinner) multiplied by 310 (the number of days the taxpayer was said to be away from home).

The taxpayer said that he spent more than $105.75 (the maximum reasonable daily amount) on food during his trips away, but only claimed that capped amount. His tax agent told him that he did not need to substantiate his expenses if he claimed the lower figure in TD 2020/5, which was lower than his actual expenditure.

The ART allowed the taxpayer’s objection. The tribunal held that, on the balance of probabilities, the taxpayer had incurred the claimed expenditure in gaining or producing his assessable income and that he had met his burden of proof in that regard.

The ART also held that the exception to the substantiation provisions provided for by s 900-50 ITAA97 applied to the taxpayer. That section provides that a taxpayer can deduct a travel allowance expense for travel within Australia without getting written evidence or keeping travel records if the Commissioner considers reasonable the total of the losses or outgoings that the taxpayer claims for travel covered by the allowance.

The ART made several points that should be noted.

First, the Commissioner’s objection decision allowed $19 per day for the taxpayer’s meals while on the road. This was, in the tribunal’s assessment, an “absurdly inadequate” amount. While the tribunal appreciated that the Commissioner was seeking to assess the evidence to determine what could be substantiated, “sensible tax administration is realistic”. The tribunal was not sure how the Commissioner thought anyone would fund three meals a day for $19 in the relevant income year.

Second, the ART also rejected a submission of the Commissioner that, where the maximum reasonable daily allowance in TD 2020/5 is claimed as the expense, but more is said to have been spent (as was the case for the taxpayer), the taxpayer must provide substantiation for all expenses.

Third, the ART said that, if a tax agent were to take a similar approach to the taxpayer’s tax agent in the context of TD 2020/5, they should change their practice as that was not supportable at law. It was perfectly reasonable for the Commissioner to assess whether claimed expenditure was incurred and there was a risk that the Commissioner would seek to do just that. The case demonstrated that clients are at risk of review by the Commissioner and at risk of penalties being imposed. Answering that by saying “but you said in TD 2020/5 that substantiation was not needed” will get nowhere with the Commissioner.

Fourth, the ART said that, from a practical perspective, a well-advised truck driver claiming the maximum reasonable daily amount (or in fact any amount) would maintain full substantiation of meal expenses for a short period in each year when relying on TD 2020/5. That is what is said in TD 2020/5. That material could comprise receipts of meals and receipts showing the specific groceries acquired for the trip, clear evidence of the food acquired being in the truck (eg phone photos), bank statements, and diaries to demonstrate periods away from home, meal breaks etc for a short period in a year. What would be sensible for that short period is maintaining sufficient material to clearly demonstrate that the regular spend is at, or more than, the Commissioner’s maximum reasonable daily amount, if the truck driver is claiming that maximum reasonable daily amount. That would also enable a tax agent and the Commissioner to be confident that the claim amount had been incurred.

Fifth, although not necessary to decide the point, the ART found that the taxpayer had a reasonable expectation that TD 2020/5 would apply due to the advice received from his tax agent.

The Commissioner has lodged an appeal to the Federal Court from the decision of the ART in this case.
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Tax Tips

by TaxCounsel Pty Ltd

Principal residence: NSW land tax

There has been a legislative change and a decision of the NSW Court of Appeal in relation to the NSW principal place of residence land tax exemption.

Background

The land tax regime of each state and the ACT1 contains provisions that potentially exempt (in whole or in part) what is called, in the New South Wales legislation, an individual land owner’s principal place of residence.2

This article considers two recent developments that have occurred in relation to the NSW principal place of residence land tax exemption provided for by the Land Tax Management Act 1956 (NSW) (LTMA56). The two developments are a statutory amendment that affects how the exemption provisions operate where land is jointly owned, and a decision of the NSW Court of Appeal in relation to the concession that applies where land is unoccupied but the owner intends to use and occupy the land solely as the owner’s principal place of residence.

Joint owners: the statutory amendment

Section 10(1)(r) LTMA56 provides that land is exempt from tax under the principal place of residence exemption, as provided for by Sch 1A.

So far as is relevant, cl 2(1) of Sch 1A provides an exemption from land tax for land used and occupied as the principal place of residence (and for no other purpose) by “the owner”. For these purposes, cl 1(2) of Sch 1A provides that a reference to the “owner” of land includes any one or more joint owners.

For this purpose, land is not used and occupied as the principal place of residence of a person unless:

• the land, and no other land, has been continuously used and occupied by the person for residential purposes and for no other purposes since 1 July in the year preceding the tax year in which land tax is levied; or

• in any other case, the Chief Commissioner is satisfied that the land is used and occupied by the person as the person’s principal place of residence (cl 2(2) of Sch 1A).

Clause 2(3) of Sch 1A is to the effect that, if the owner of land is entitled to the principal residence exemption, no other person is liable to be assessed for land tax in respect of the land during the period of the owner’s entitlement to the exemption.

Before the amendments that were made by the Treasury and Revenue Legislation Amendment Act 20233 (NSW) (the amending Act), this meant that, where one (or more) of a number of joint owners used and occupied land as a principal place of residence, all of the other joint owners could gain the benefit of the exemption with regard to their respective interests in the land. Those other owners were entitled to the benefit of the principal place of residence exemption with respect to the jointly owned land even though they may use and occupy separate land as a principal place of residence for which they claim the exemption.

The amending Act inserted a new cl 15 into Sch 1A which provides as follows:

“15 Minimum interest to be held by person to claim exemption

(1) A person is not entitled to a principal place of residence exemption in relation to land unless all the persons who use and occupy the land as a principal place of residence together own at least a 25% interest in the land.

(2) This clause does not apply to a home buyer who is a participant in a shared equity scheme that is approved by the Chief Commissioner under the Duties Act 1997, section 281.”

This new clause commenced on 1 February 2024.4 A transitional provision in the amending Act5 provides that cl 15 does not prevent a person from being entitled to a principal place of residence exemption in relation to land if the person was previously entitled to the exemption in relation to the land. This transitional provision will cease to apply at the end of 31 December 2025.

Summary

The upshot of the above is that:

• for an individual to receive the principal place of residence exemption from 1 February 2024, the individual must:

• own at least 25% of the property, either solely or jointly; and

• meet the principal place of residence eligibility requirements;

• if these minimum requirements are not met, the owner/s will be liable for land tax from 1 January 2025 onwards;

• owner/s who purchase a property, move into an existing property or acquire land on or after 1 February 2024 and do not meet the new requirements will become liable for land tax from the 2025 land tax year; and

• owner/s who were eligible for the exemption prior to 1 February 2024 but own less than a 25% interest in the land may continue to claim the exemption for the 2024 and 2025 land tax years. The owners will then become liable to land tax from the 2026 land tax year.

Examples

The Chief Commissioner has updated the land tax revenue ruling on the principal place of residence exemption for the changes.6 The ruling contains the following examples:

“Example 1

A property is acquired in June 2020. It is owned by three individuals. Person A owns 2% whilst Person B and C each own 49%. The property is used and occupied by Person A as their principal place of residence, so the property was exempt from October 2020. During the 2024 and 2025 tax years the property continues to be exempt. However, the exemption will only be applicable from 2026 if the property is occupied by owners/s who combined own at least a 25% share.

Example 2

A property is acquired in June 2024. It is owned by five individuals each owning 20%. Only Person A uses and occupies the land as their principal place of residence. As the ownership percentage of the person using and occupying the property is below 25%, the minimum ownership requirement is not met, and therefore no exemption applies.

If Person B moves into the property, joining Person A in using and occupying the land as their principal place of residence, an exemption would be allowable as together their ownership percentage exceeds the 25% ownership requirement.”

The Court of Appeal decision

The recent decision relevant to this article is the decision of the NSW Court of Appeal in Vatner v Chief Commissioner of State Revenue,7 which dismissed an appeal by the taxpayer from a decision of Richmond J.8

The facts

The appellant taxpayer owned three vertically adjacent apartments (comprising lots 1 to 3 in registered strata plan SP4655) in the 2020, 2021 and 2022 land tax years (the relevant land tax years).

The Chief Commissioner of State Revenue (the Commissioner) assessed the appellant taxpayer as liable to pay land tax on lots 1 to 3 for each of the relevant land tax years under the LTMA56. The appellant taxpayer objected on the basis that lots 1 to 3 were exempt from land tax by operation of the principal place of residence exemption provided for in the LTMA56.

At no relevant time did the appellant taxpayer reside in any of lots 1 to 3. Clause 6 of Sch 1A LTMA56 (see below) provides a limited principal place of residence concession for unoccupied land that the owner intends to use as the owner’s principal place of residence. During the relevant land tax years, significant redevelopment works were carried out on the apartment block which included the demolition of lots 1 to 3 and the construction of a single four-storey unit in which the appellant taxpayer intended to live with his family. The single four-storey unit was ultimately registered as lot 7 of a new strata plan of subdivision (SP107340) (lot 7). Lot 7 did not precisely correspond to the airspace comprising lots 1 to 3, with lot 7 including an additional 178.7 m2 that was formerly common property, and excluding 4.15m2 that was formerly part of lots 1 to 3.

The Commissioner disallowed the appellant taxpayer’s objection. In the appellant taxpayer’s appeal against the Commissioner’s disallowance, Richmond J at first instance found that the principal place of residence exemption did not apply, on the basis that the appellant taxpayer did not intend to use and occupy lots 1 to 3 (on which land tax was payable) as his principal place of residence on completion of the works.

The issues on the appeal

The appellant taxpayer’s appeal from the decision of Richmond J raised the following two issues:

1. whether Richmond J erred in treating lots 1 to 3 rather than lot 7 as the subject-matter of the concession in cl 6 of Sch 1A LTMA56; and

2. whether Richmond J erred in failing to conclude that any difference between lots 1 to 3 and the area of land which the appellant taxpayer intended to use as his principal place of residence was de minimis and should not have precluded the conclusion that there was substantial coincidence between lots 1 to 3 and lot 7 for the purposes of cl 6.

The Commissioner also relied on a notice of contention, submitting that Richmond J erred in failing to find that the appellant taxpayer’s reliance on the principal place of residence exemption could also be dismissed due to non-compliance with cl 14, which provides (in part) that the principal place of residence exemption is only available for two or more strata lots if those lots are internally accessible.

The legislation

So far as is relevant, cls 6 and 14 of Sch 1A LTMA56 provide as follows:

“6 Concession for unoccupied land intended to be owner’s principal place of residence

(1) An owner of unoccupied land is entitled to claim the land as the owner’s principal place of residence if the owner intends to use and occupy the land solely as the owner’s principal place of residence. In such a case, the owner is taken, for the purpose of the principal place of residence exemption, to use and occupy the unoccupied land as the owner’s principal place of residence.

…

(2) This clause does not apply unless —

(a) the land is unoccupied because the owner intends to carry out, or is carrying out, building or other works necessary to facilitate the owner’s intended use and occupation of the land as a principal place of residence, and

(b) if those building or other works have physically commenced on the land, no income has been derived from the use and occupation of the land since that commencement, and

(c) the intended use and occupation of the land is not unlawful.

…

(8) For the purposes of this clause —

‘unoccupied land’ means land that is not being used or occupied for any purpose.”

“14 Application of exemption to residence comprised of 2 or more lots in a strata plan

(1) The principal place of residence exemption does not extend to land that is comprised of 2 or more strata lots, and that is used and occupied by the owner of the lots (or by one of them) as a principal place of residence, unless —

(a) the strata lots (excluding any ancillary lot) have adjoining walls or floors, and

(b) the strata lots are in the same ownership, and

(c) the strata lots comprise a single residence (excluding any additional residential occupancy that may be disregarded under clause 4).

…

(2) For the purposes of this clause, 2 or more strata lots are not to be regarded as comprising a single residence unless there is internal access between all the strata lots (other than any ancillary lot), such as internal connecting doors or internal staircases.

…”

The decision of the Court of Appeal

The reasons of the Court of Appeal for dismissing the appeal from Richmond J were given by Mitchelmore JA (with whose reasons McHugh JA and Griffiths AJA each agreed).

The Court of Appeal held that:

• in relation to issue (1) (see above under “The issues on the appeal”), the unoccupied land that was the subject-matter of cl 6(1) of Sch 1A LTMA56 was the land which would otherwise be the subject of land tax. In relation to strata lots, in respect of which land tax is levied and paid “in respect of each lot comprised in a parcel”, the subject-matter of cl 6 is the relevant lot or lots. Lot 7, which did not exist in the relevant years, could not be the subject of cl 6. To the extent that cl 6 of Sch 1A LTMA56 created a legal fiction, it deemed the unoccupied land to be the owner’s principal place of residence; it did not deem the physical nature of the land to be other than it was; and

• in relation to issue (2) (see above under “The issues on the appeal”), the land which the appellant taxpayer intended to use and occupy as his principal place of residence (lot 7) was “materially different” from lots 1 to 3. The 4.15m2 area which was excised from lots 1 to 3 was not intended to be occupied by the appellant taxpayer as his principal place of residence and was not de minimis.

In relation to the Commissioner’s notice of contention, Mitchelmore JA said that it was not ultimately necessary to determine the arguments raised on the notice. However, her Honour said that, in the present case, the single residence requirement in cl 14(1)(c) of Sch 1A LTMA56 was not satisfied at the relevant taxing dates because lots 1 to 3, being the subject-matter of the inquiry, did not have internal access between them and cl 6 did not deem otherwise.

Construction issues

It should be noted that, in the course of her judgment, Mitchelmore JA addressed arguments for the appellant taxpayer to the effect that the construction of cl 6 of Sch 1A LTMA56 adopted by Richmond J was inconsistent with a number of principles of statutory construction which the appellant taxpayer submitted were properly applied by Richmond J in relation to cl 14 Sch 1A LTMA56. Several of these principles are noted below.

One of these principles of statutory construction was that specific provisions prevail over general provisions, on the proper application of which the general regime for the imposition of tax must give way to the regime creating specific exemptions from liability for the tax. Mitchelmore JA said that the appellant taxpayer’s submission that Richmond J’s construction of cl 6 was contrary to this principle of construction rested on the misunderstanding of the purpose of cl 6 Sch 1A LTMA56 within the scheme of Sch 1A LTMA56.

Another principle of statutory construction that the appellant taxpayer relied on related to the beneficial nature of cl 6 as expanding the scope of an exemption from tax liability. However, Mitchelmore JA said that the authority that was relied on by the appellant taxpayer for this argument in no way supported what the appellant taxpayer was contending, which was to alter the clear operation of the regime for the levying and payment of land tax (and any relevant exemptions therefrom) by reference to particular parcels of land as at the relevant taxing dates, to suit the particular circumstances of his case. Her Honour said that the fact that legislation is beneficial does not permit the court to give it a construction that is unreasonable or unnatural.9

A further principle on which the appellant taxpayer relied was “the statutory fiction created by the deeming”. However, the statutory fiction created by cl 6(1) of Sch 1A LTMA56 related to the particular strata lot or lots for which the lot owner was seeking to be exempt from land tax. Subject to the lot owner holding the requisite intention with respect to the use and occupation of that lot at the taxing date for the relevant year, the fiction created was that the lot is used and occupied by the lot owner as their principal place of residence.

The exemption in cl 6(1) of Sch 1A LTMA56 does not operate on a fictional lot, which is what the appellant taxpayer wished to rely on it for. So much was apparent from his submission taking issue with Richmond J’s reliance on the difference in the floor area and unit entitlement of lot 7, relative to the floor areas and unit entitlements of lots 1 to 3, with the appellant taxpayer contending that the difference in the floor areas and unit entitlement of lots 1 to 3 relative to lot 7 “could not justify substitution, in the test in cl 6(1), of an impractical group of residences (lots 1 to 3) for the only practical residence which could rationally qualify as a principal place of residence (lot 7)”. The extent of the effect of the deeming in cl 6(1) is that existing land is used and occupied as a principal place of residence; it does not deem the land to be other than it is.

Mitchelmore JA also rejected the appellant taxpayer’s broader submission that Richmond J should have adopted a more practical approach to the circumstances. Her Honour said that Richmond J’s approach was a practical one which remained within the parameters of the LTMA56.
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Division 7A’s distributable surplus formula

This article provides a detailed analysis of the distributable surplus formula in Div 7A, focusing on the practical complexities involved in determining a company’s capacity to make a deemed dividend.

Introduction

The concept of “distributable surplus” occupies a central role in the operation of Div 7A of the Income Tax Assessment Act 1936 (Cth) (ITAA36) and operates as a statutory cap on the amount that can be treated as a deemed dividend. It is calculated using a defined formula that incorporates a blend of accounting-based figures and legislatively prescribed adjustments.

Although expressed in precise mathematical terms, the distributable surplus mechanism draws on legal, accounting and commercial principles that do not always align. As a result, the application of the formula can give rise to interpretive issues, particularly in relation to the treatment of liabilities, the recognition of assets, and the consideration of accounting standards. Moreover, questions continue to arise as to the extent of the Commissioner’s discretion in revaluing net assets.

This article examines the distributable surplus concept as it appears in s 109Y ITAA36. It considers the technical operation of the formula, its components, and the challenges that arise when applying it in practice. In doing so, it considers relevant ATO guidance, accounting standards and judicial commentary.

Legislative context

Prior to the introduction of Div 7A on 4 December 1997, former s 108 ITAA36 empowered the Commissioner to deem certain payments or credits made by private companies to shareholders or their associates as unfranked dividends, where, in the Commissioner’s opinion, those amounts constituted a distribution of profits. The provision was inherently discretionary and difficult to administer, with significant reliance placed on the Commissioner’s subjective opinion as to whether a distribution of “profits” as used in s 44 ITAA36 had occurred. As a result, s 108 proved ineffective in consistently addressing tax avoidance through non-dividend profit extraction mechanisms.

Division 7A was introduced to rectify these deficiencies by providing a clearer, formula-based benchmark to determine the upper limit of any deemed dividend. It remains directed towards the same underlying mischief as its predecessor, namely, the circumvention of dividend taxation through alternative means of accessing company profits. This continuity in purpose was acknowledged by the Board of Taxation in its second discussion paper issued in March 2014, which affirmed that Div 7A, like former s 108, seeks to prevent private company shareholders and their associates from receiving tax-free economic benefits that are, in substance, distributions of profit.1

Further, as noted in TD 2009/5, the legislative conception reflects a balance sheet approach involving a comparison of asset values at two different points in time.2 This approach aims to achieve two principal objectives: to enhance certainty when calculating the surplus available for potential distribution, and to reduce the scope for manipulation of this figure by taxpayers.3 Notably, while the statutory formula introduces a degree of objectivity, distributable surplus retains a conceptual link to profit insofar as it reflects the company’s economic capacity to make a distribution. As TD 2009/5 further clarifies, the distributable surplus mechanism operates not merely as a cap on deemed dividends, but also as a safeguard against the inappropriate taxation of returns of capital, namely, amounts that do not represent a gain to the company.

Understanding the formula

While the distributable surplus formula is presented as a mechanical calculation, its apparent simplicity masks a complex interaction between statutory interpretation, accounting principles, and the legal characterisation of liabilities and equity. The formula is as follows:

Distributable surplus = Net assets + Div 7A amounts − Non-commercial loans − Paid-up share value − Repayments of non-commercial loans

The “net assets” component is calculated as the company’s assets less present legal obligations and certain provisions. A key threshold issue is that net assets are determined at the end of the income year, meaning that the financial position of the entity as at 30 June is the relevant reference point.

The “Div 7A amounts” refer to amounts that have been deducted when arriving at net assets but are to be notionally reversed to reflect the net asset position before payments (s 109C amounts) and debt forgiveness (s 109F amounts). Without the add-back of this component, the distributable surplus amount could be artificially reduced by reductions in net assets through payments or debt forgiveness.

The subtraction for “non-commercial loans” relates to amounts that have previously been treated as deemed dividends under former s 108, 109D (loans) or 109E (shortfalls in minimum repayments) in prior years. The function of this subtraction is to prevent “double counting” previously assessable amounts that are reflected in the company’s net assets.

The deduction for “paid-up share capital” ensures that equity contributed by shareholders is not treated as a profit available for distribution. This aligns with broader tax law principles that distinguish returns of capital from distributions of income.

The distributable surplus formula thus operates not as a proxy for profit, but as a statutory construct combining legal and economic concepts in a way that frequently deviates from financial reporting logic. Its elements require detailed scrutiny of legal obligations, accounting policies and the documentation of financial arrangements.

Net assets: an accounting or a tax concept?

The term “net assets” is defined in s 109Y(2) as follows:

“… the amount (if any), at the end of the company’s year of income, by which the company’s assets (according to the company’s accounting records) exceed the sum of:

(a) the present legal obligations of the company to persons other than the company; and

(b) the following provisions (according to the company’s accounting records):

(i) provisions for depreciation;

(ii) provisions for annual leave and long service leave;

(iii) provisions for amortisation of intellectual property and trade marks;

(iv) other provisions prescribed under regulations made for the purposes of this subparagraph.”

This definition is applied for the purpose of calculating a company’s distributable surplus and does not align with accounting equity or net asset value as prepared under general purpose financial statements.

The “net asset” definition is further expanded to the following:4

“If the Commissioner considers that the company’s accounting records significantly undervalue or overvalue its assets or undervalue or overvalue its provisions, the Commissioner may substitute a value that the Commissioner considers is appropriate.”

This requirement creates issues in relation to assets that are not ordinarily recognised in financial statements. For example, internally generated goodwill, brands or intellectual property are typically excluded from recognition under AASB 138 Intangible assets, unless they have been acquired in a business combination. However, where these assets have market value, they must be included in the distributable surplus calculation. Similarly, assets that have been depreciated for accounting purposes to a nil or nominal book value must still be included at market value if they retain economic value. Relying on financial statement balances without revaluation can materially understate the company’s net assets for Div 7A purposes.

The Commissioner has adopted the view that the net assets figure in the distributable surplus formula cannot fall below nil. The following extract from the ATO’s website guidance5 states the following:

“Calculating net assets

Myth: the net assets amount in the distributable surplus calculation will be a negative amount if the company’s liabilities exceed its assets.

Fact: net assets, in the distributable surplus calculation, mean the amount (if any) by which the company’s assets exceed its present legal obligations and certain provisions. The net assets will be zero if the company’s net assets don’t exceed these amounts.”

A contrary argument, grounded in literal interpretation, may point to the mathematical nature of the distributable surplus formula under which a subtraction of liabilities from assets that yields a negative result is not expressly disallowed. On this view, the phrase “if any” in s 109Y(2) may simply allow for the possibility of a nil figure, rather than mandating that negative values be treated as zero.

On the liabilities side, the deduction for “present legal obligations” is limited to an immediate obligation binding at law, whether payable and enforceable presently or at a future time.6 This approach is narrower than the recognition criteria under AASB 137 Provisions, contingent liabilities and contingent assets which permits a recognition of provisions where there is a present obligation, legal or constructive, and a probable outflow of resources. Provisions based solely on management intention, board resolutions or accounting estimates are not deductible unless they result in enforceable obligations. For example, accrued bonuses or restructuring costs recorded in financial statements are not deductible unless contractually fixed and legally binding at the relevant time.

Section 109Y(2)(b) separately permits the deduction of provisions for depreciation and for employee entitlements, including annual leave, long service leave and sick leave. These are exceptions to the general rule excluding accounting provisions. While employee entitlements can be reconciled to accrued legal obligations under the relevant industrial instruments, the reference to “provisions for depreciation” is less clear. Under AASB 116 Property, plant and equipment, depreciation is recorded as a non-cash expense and accumulated as a contra asset account. The “net asset” definition does not clarify whether accumulated depreciation is intended to be deducted or whether the provision refers to forward-looking estimates not yet recognised in accounts.

The inclusion of income tax liabilities as a present legal obligation was considered in the case of FCT v H.7 In this case, the Commissioner disallowed certain deductions claimed by a company in the 1999 to 2001 income years and made amended assessments increasing income tax payable. When calculating the company’s distributable surplus under s 109Y as at 30 June 1999, 2000 and 2001, the Commissioner did not subtract any amount of tax payable under the amended assessments made from its net assets, as the tax payable under the amended assessments was not considered to be a present legal obligation of the company as at the end of the relevant income years.

The court considered that the term “obligation” embraces situations outside of a creditor/debtor relationship, and concluded that, prior to an assessment, the company had an obligation to pay income tax arising from the operation of the Income Tax Act 1986 (Cth). That obligation came into existence on 30 June of the year of income in which the income was derived.8 This view was subsequently adopted by the Commissioner and stated in TD 2012/10.9

Recent developments and ATO focus

Recent ATO guidance has focused on schemes involving companies with minimal or no distributable surplus. Notably, TD 2024/D3 and TA 2024/2, both issued in December 2024, provide targeted commentary on avoidance arrangements that aim to exploit perceived gaps in the distributable surplus limitation.

TD 2024/D3 focuses on the operation of s 109U ITAA36, which deals with indirect payments and loans involving interposed entities. TD 2024/D3 clarifies that s 109U can apply even where the ultimate source of funds is not the private company, provided the arrangement results in a payment or loan to a shareholder or an associate that is facilitated or enabled by the private company. It examines structures in which a private company with a distributable surplus provides a guarantee to a third-party lender (such as a bank), which in turn lends funds to a related company that does not itself have a distributable surplus. That related company then provides a loan or payment to a shareholder or an associate. The ATO’s position is that the private company guarantor is nonetheless taken to have made the relevant loan or payment for the purposes of Div 7A, with the consequence that any deemed dividend will be capped by the guarantor’s, as opposed to the lending company’s, distributable surplus.

TA 2024/2 builds on the reasoning in TD 2024/D3 and outlines the ATO’s compliance concerns with respect to these arrangements. TA 2024/2 identifies that such schemes typically involve deliberately using a company with no distributable surplus as the lender to engineer a situation where Div 7A purportedly does not apply, notwithstanding the involvement of a profitable company in a guarantor capacity. The ATO has expressed its view that such arrangements are ineffective, and the distributable surplus limitation does not shield the shareholder or associate from the deemed dividend where the substance of the arrangement is to achieve a private benefit funded (or enabled) by a company with a distributable surplus.

The Commissioner indicates in TA 2024/2 that Pt IVA ITAA36 may also apply to these types of schemes where the dominant purpose is seen as obtaining a tax benefit by circumventing Div 7A through artificial structuring.

While the distributable surplus limitation remains a key protective measure against excessive tax liabilities under Div 7A, these recent documents demonstrate the ATO’s determination to look through multi-entity structures and financial arrangements to identify the economic source of any distribution of profits. The key takeaway is that the use of related entities to avoid triggering deemed dividends by exploiting the distributable surplus test will attract scrutiny, and that the Commissioner is willing to use both interpretive and anti-avoidance measures to address such arrangements.

Key takeaways

The distributable surplus formula in Div 7A is not a proxy for accounting profit, nor a direct reflection of retained earnings. It is a statutory construct with its own logic, drawing on elements of accounting, legal obligations and administrative discretion. Practitioners must take care not to conflate the balance sheet presented in financial statements with the net asset position required under s 109Y.

Central to the analysis is the treatment of “net assets” and “present legal obligations”, which must be grounded in enforceable liabilities as at year end, rather than estimated provisions or accounting entries based solely on management intent. Further complexity arises in relation to intangible assets, depreciation and the ATO’s ability to substitute values under the Commissioner’s reconstruction powers.

Recent ATO guidance, including TD 2024/D3 and TA 2024/2, demonstrates an increasing willingness by the Commissioner to scrutinise structures that seek to circumvent Div 7A through the use of low-surplus entities and indirect financial arrangements.

Ultimately, a detailed understanding of each component of the formula is essential to ensure that Div 7A exposures are properly identified, quantified and addressed in practice.

Gaurav Chitnis, CTA

Tax Advisory Partner

HLB Mann Judd WA
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Higher Education

Gaining expertise through structured study

The Dux of CTA2B Advanced in Study Period 1, 2024 shares his professional journey and advice for fellow tax professionals.
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	James Tucker

Law Interpretation Officer
Australian Taxation Office, Melbourne





After completing his law degree, James joined the ATO as a graduate and explored various roles before finding his place within the Tax Counsel Network business area. In his current role, he works on complex technical matters, helping to determine and explain the ATO’s interpretation of tax law to ensure its consistent application.

James’ interest in tax law was sparked during university, and he quickly recognised the breadth and complexity of the field as an opportunity for continuous learning and professional growth.

Deepening technical tax knowledge

James undertook CTA2B Advanced as part of the Chartered Tax Adviser (CTA) Program. His decision was driven by a desire to deepen his technical tax knowledge, supported by his manager who encouraged him to continue developing his expertise.

One of the highlights of CTA2B Advanced for James was the opportunity to explore complex provisions such as the general anti-avoidance provisions (Pt IVA) and Div 7A. “These are areas I regularly encounter in my day-to-day work, and furthering my knowledge in these concepts has been incredibly rewarding.”

Additionally, the subject introduced him to FBT and GST, areas of law that he had not previously examined in detail. “It was a great experience to broaden my tax knowledge in these areas, which operate with completely different intentions to the provisions I generally work with,” he notes.

Applying knowledge in practice

The practical focus of CTA2B Advanced proved to be particularly valuable for James, especially in relation to the Pt IVA general anti-avoidance provisions. “This is a highly complex and technical area, requiring careful identification of a scheme and the dominant purpose of obtaining a tax benefit. The insights gained from CTA2B Advanced have enhanced my ability to apply these provisions effectively.”

Studying with The Tax Institute Higher Education

For James, the standout aspect of studying with The Tax Institute Higher Education was the structured yet flexible learning environment.

“The subjects are incredibly well supported, with a wide range of study materials, including written resources, pre-recorded webinars, live sessions, and Q&As with subject-matter experts,” he explains. “The learning resources go beyond the subject itself and have been useful in my day-to-day work. The lecturers are experts in their fields and are always willing to answer questions, not only about the study materials, but also about tax in practice.”

James successfully managed his study commitments alongside work, benefiting from employer support, including study leave, and maintaining a consistent study routine.

Advice for aspiring tax professionals

James strongly encourages other tax professionals to invest in further education with The Tax Institute Higher Education. “While it requires a significant commitment, it is absolutely worthwhile. Studying with The Tax Institute has been incredibly rewarding, complementing my everyday work and deepening my expertise.”

He advises tax professionals to actively seek opportunities to develop their capabilities, highlighting that the Institute provides an excellent formal pathway for skill-building in tax.

Next steps in professional growth

Looking ahead, James plans to complete CTA3 Advisory to achieve the prestigious CTA designation.

Interested in a formal qualification in tax? Learn more here.
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Getting better at Pt IVA litigation

by David W Marks KC, CTA, Barrister, Queensland Bar


Is it possible that tax advisers have worked out how to win the winnable anti-avoidance cases? A Pt IVA determination immediately casts the recipient as the party with the Black Hat in the coming drama. But the testimony of the 2024 batch of general anti-avoidance cases is that taxpayers with a story are getting better at telling their tale. It takes hard work, resilience and a pinch of luck. But this survey of the 2024 decisions points the way to how some taxpayers are succeeding. And casting the net a little wider, we see what the ATO’s emerging targets may be — distributions of all sorts.



Evolution of Pt IVA cases

The general anti-avoidance provisions in Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36) have now been in force for more than 16,000 days.1 No wonder taxpayers and advisers have worked out how to counter the Commissioner’s application of these provisions in situations which are not appropriate.

But Pt IVA, and its ilk such as Div 165 of the A New Tax System (Goods and Services Tax) Assessment Act 1999 (Cth) (GST Act), remain deadly and effective both:

• for schemes that were the original target, being those which are blatant, artificial and contrived;2 and

• for those who are unable or unwilling to put in the upfront effort of gathering evidence demonstrating:

• a more appropriate comparator transaction; or

• that an objective observer would not characterise the transaction as having been undertaken for the sole or dominant purpose of gaining any tax benefit correctly identified by the Commissioner.3

Features always there

From the beginning, in addition to the main line of anti-avoidance provisions associated with ss 177A to 177D ITAA36, there was always a provision aimed at preventing the stripping of company profits, s 177E ITAA36 (dividend stripping).

And from the beginning, Pt IVA was made an exception to the overriding application of our double tax agreements.4

Features added to Pt IVA over time

Further anti-avoidance provisions have been added to Pt IVA so that consequential amendments do not need to be made to the International Tax Agreements Act 1953 giving effect to this statutory override of the treaties. This is why we now find provisions about franking credits (s 177EA ITAA36) and the diverted profits tax (or DPT) located in Pt IVA.

Scope of article

In this article, I explain the 2024 crop of Pt IVA cases, concentrating on the better-known complex of ss 177A to 177D.

I also deal with an alleged dividend strip and an alleged franking credit scheme, in order to indicate the Commissioner’s current interest in those areas. I will briefly mention the one GST case about Div 165, but only to indicate parallels and useful learnings for income tax purposes.

The topics discussed include:

• trends in 2024 and going forward;

• surprising results and what the courts have said;

• dividend stripping, franking benefits, and ss 177E and 177EA; and

• GST — digging for gold in Div 165.

Action in 2024

Matters about ss 177A to 177D

The following cases concerned ss 177A to 177D, plus one DPT case (that nevertheless mentioned those provisions necessarily):

• Minerva:5 the taxpayer’s Full Court appeal was successful, but the decision impact statement says that the ATO does not consider there to be any change in relation to its approach to trusts;

• Mylan:6 the taxpayer was successful at trial and there has been no appeal from Button J;7

• Merchant:8 this is a complex case where the taxpayer’s appeal was heard by the Full Court on 6 to 7 November 2024. By majority, the Full Court dismissed the s 177D appeal on 22 April 2025;

• Ierna:9 the ATO’s Full Court appeal is pending. The March 2025 hearing dates were abandoned because of Tropical Cyclone Alfred, and the matter will likely be set down in the August 2025 sittings;

• PepsiCo:10 the ATO has been granted special leave to appeal to the High Court of Australia in this DPT case, the taxpayer having been successful in the Full Court;

• BSKF:11 the taxpayer’s appeal, direct to a Full Court, will be heard on 14 to 15 August 2025;12 and

• Grant13 and Collie:14 the Full Court has remitted this matter to the Administrative Review Tribunal (ART), but note that the member of the Administrative Appeals Tribunal (AAT) who heard it is not a member of the new tribunal.

Dividend stripping and franking benefits: ss 177E and 177EA

Three cases can be considered here, including two from the above list:

• Merchant: the taxpayer’s appeal to the Full Court, decided on 22 April 2025, was partially successful on one alleged “dividend strip”;

• Michael John Hayes:15 the taxpayer’s application for special leave to appeal was refused, so the matter may still be remitted to the ART. Exactly what is happening is not clear to an outsider; and

• BSKF: arguments about s 177EA may be explored further in the Full Court appeal.

GST: Div 165

The only GST case considered in this article is CPG Group,16 one of the gold schemes. The finding that Div 165 did not apply was fact-dependent, but nevertheless the Commissioner’s Full Court appeal was heard on 18 to 19 November 2024, and judgment is reserved.

Trends in 2024

First, we have an unusually large crop of cases. They range from cases about individuals (Merchant, Grant and Collie), through industrial companies (Mylan and PepsiCo) and retailing (Ierna), through the financial sector (Minerva).

Second, there is an emerging trend of attacking distributions in cases about ss 177E and 177EA. Note the other attack on alleged dividend stripping in Michael John Hayes, where the dividend stripping provision within the franking provisions was engaged. In Ierna, the primary case for the ATO appears to have been about the distribution of capital benefits, attacked under s 45B ITAA36.

This trend of the Commissioner attacking distributions is unlikely to go away.

Finally, note the level of success being enjoyed by taxpayers in the courts. Whether that success survives appeal is another matter, but 2024, as a slice of life, saw success in a substantial way in:

• Minerva: the evidence run was good, and the flow of income accorded with the trust deed’s default position;

• Mylan and Ierna: the ATO’s counterfactuals were not a reasonable prediction. Again, these were successful because good evidence was available and competently run, supporting the taxpayers;

• PepsiCo: the ATO misconstrued the bottling agreement, although it may be a tighter contest than it looks since the ATO gained special leave to appeal to the High Court of Australia; and

• Grant and Collie: although this was a success for both individuals, the matters were remitted to the new ART, which means further hearings of some kind. It is difficult to prognosticate about these two cases, since the Full Court focused on issues about the reasons for judgment, and on the time taken to deliver judgment, in the AAT. Nevertheless, it counts as a win and the taxpayers are still alive.

Minerva

The Full Court appeal in Minerva Financial Group Pty Ltd v FCT5 overturned O’Callaghan J’s 2022 decision.17

The facts of the case are complicated. As with other complex schemes discussed in this article, I will concentrate on more generalisable elements.

In essence, in a finance group, the Commissioner attacked the non-exercise of a discretion by the trustee of a unit trust. The unit trust had ordinary units on issue, but also special units.

Due to the way that the unit trust was set up, the income of the unit trust flowed to the ordinary unitholder unless a distribution determination was made in favour of the special unitholder.

There was a difference in tax characteristics of the ultimate owner of the ordinary units and the special unitholders. The ultimate holder of interests in the ordinary unitholder was subject to 10% interest withholding tax, which is a final tax.

On the other hand, the special unitholders were companies, and presumably tax at 30% might have been paid.

The schemes pursued by the Commissioner went wider in some cases, and attacked setting up the structure. But the Full Court (at para 3) described the second and third schemes propounded by the Commissioner as having as their gist “the appellant’s failure to exercise its discretion as trustee of a unit trust to make distributions to the holder of special units in the unit trust”.

From the joint judgment of Besanko, Colvin and Hespe JJ, we can take some useful principles.

The enquiry under s 177D, by reference to the eight matters, directs attention to the objectively determined sole or dominant purpose of a person, rather than the purpose of a scheme or part of a scheme.18 Then the court said:

“60. … The fact that a particular commercial transaction is chosen from a number of possible alternative courses of action because of tax benefits associated with its adoption does not of itself mean that there must be an affirmative answer to the question posed by section 177D … The bare fact that a taxpayer pays less tax, if one form of transaction rather than another is made, does not demonstrate that Part IVA applies …”

Simply because a particular form of transaction carries a tax benefit does not mean that obtaining the tax benefit is the dominant purpose of the taxpayer when entering into the transaction.18

And particularly note this:

“60. … Merely because a taxpayer chooses between two forms of transaction based on taxation considerations does not mean that it is to be concluded, having regard to the factors listed in section 177D, that the dominant purpose of the taxpayer was to obtain a tax benefit … Part IVA does not apply merely because the Commissioner can identify another means of achieving the same or similar outcome which would have resulted in more tax being payable.”

On the other hand, simply because there is “a discernible commercial end” does not exclude Pt IVA. Nor can you point to advancing “a wider commercial objective” as some immunisation against Pt IVA.18

In general terms, this section of the Full Court’s judgment is worth re-reading since it is a recent statement of the tests applied by an intermediate appellate court.18

In the present case, it was relevant to note that it is unhelpful to look at the consequences of what was done, alone, or to compare the tax consequences of what was done with tax consequences of another possible transaction “that achieved different commercial outcomes”.19

The key here was that the primary judge, O’Callaghan J, was said to have erred by concluding:

“67. … that because the appellant did not proffer a commercial reason why the appellant only distributed nominal amounts of income from MHT to the special unitholders, both the manner in which the second and third scheme were carried out and the timing of the schemes were indicative of the dominant purpose of obtaining a tax benefit.”

But the way this was approached mixed up the objective question under s 177D about the purpose of a person, with “an enquiry as to whether the trustee’s discretion would have been exercised differently but for the tax benefit”.20

This ventured into the territory of the subjective purpose of a party to the scheme. To paraphrase the court at para 68: it was not something that could have been addressed by testimony of a person as to their reasons for taking a particular action or step.

We then look at the trust deed, in considering the eight factors of s 177D(2), and find that the flow of income accorded with the deed, and that (in any case) the “same commercial outcome for the parties would not have been achieved by a distribution of income to the special unitholder as was achieved by the distribution of income to the ordinary unitholder, putting aside the Australian income tax consequences”.21 There were complicated commercial reasons why there was a difference in commercial outcome that we need not explore but, essentially, the Commissioner was not comparing apples with apples, when propounding a “tax benefit”.

In summarising, the Full Court said:

“123. At the end of the day, the appellant as trustee of MHT made a distribution of distributable income in accordance with the terms of the MHT trust constitution and the terms on which the units in MHT had been issued. The making of that distribution resulted in MFGT being able to make a distribution to its unitholders which resulted in a real benefit to those unitholders. It was not disputed that a tax benefit had been obtained by the appellant. If distributions had been made differently more Australian tax would have been payable. But the identification of a tax benefit does not answer the question posited by s 177D.”

Minerva decision impact statement

The ATO issued a decision impact statement on 29 May 2024. Under the heading “ATO view of decision”, we find:

“While the Full Court found that Part IVA did not apply, it did so on the basis of a conclusion of the particular facts in this case of a non-bank lender with an ‘IPO ready’ business structure. Accordingly, we do not consider this decision as having any impact on the Commissioner’s current advice and guidance.

The decision does not disturb the Commissioner’s long-held view that schemes which include a trustee’s exercise of discretion to distribute income can attract the operation of Part IVA. Further, whether Part IVA will apply to such a scheme will not be answered by the trustee’s evidence of their purpose. It will depend on a consideration of the eight factors collectively applied to the objective facts, to ascertain whether a party to the scheme had the requisite objective purpose that the taxpayer would obtain a tax benefit.”

Minerva: other case developments about trusts

There has been much discussion in the last two and a half years about the Victorian Court of Appeal decision in Owies v JJE Nominees Pty Ltd.22

That case was more remarkable for the evidence led than it was for the application of the well-settled law to that evidence. Usually, it is much harder to run such a case, since evidence is difficult to obtain. But it was blindingly clear that the trustee was not giving real and genuine consideration to the exercise of its powers to appoint income to and among beneficiaries.

On the back of interest in that case, we at the Chancery Bar have noticed an uptick in the ATO’s inclination to attack matters involving trusts by — on the inspiration only of the ATO — attacking the exercise or non-exercise of discretions by trustees.

As a matter of principle, this is somewhat difficult to follow since the Commissioner is not a beneficiary, but is only interested in what results for a beneficiary or trustee. The ATO is thus at a significant remove. Where beneficiaries are not complaining, it seems unprincipled for the Commissioner to be permitted to attack the exercise of a power by a trustee, where no beneficiary is discontented.

Nevertheless, this continues, and a particularly difficult question remains unanswered by the ultimate appellate courts. The question is whether an action by a trustee, which is a fraud on a power (now, breach of the “proper purpose rule”) is void, or merely voidable. The matter has not been decided by the Privy Council23 nor the Supreme Court of the United Kingdom.24 It also remains undecided at the ultimate appellate level in Australia and New Zealand.25 If the trustee’s action is void, and it never happened, that is a drastic outcome and may mean that the Commissioner is armed with some greater credibility in attacking otherwise uncontroversial actions and inactions by trustees.

On 28 January 2025, the England and Wales Court of Appeal in FS Capital Ltd v Adams26 confirmed the established view that fraud on a power (now called a breach of the “proper purpose rule”) led to the action being void.

Unfortunately, this will now lead to more hair-splitting. It is possible to attack the actions of a trustee, in the exercise or non-exercise of a power, on the basis, instead, that the trustee did not follow the correct formalities or procedure, or that the trustee acted in excess of power (for example, by appointing income to a great-grandchild, where the power only permitted income to be appointed to issue as distant as grandchildren).27 Thus, a failure to give real and genuine consideration to exercise a power of appointment only leads to the action being voidable, not void.28

I predict that we will see an uptick in such litigation, much of it inspired by the Commissioner, who is a stranger to the trust.

Mylan

Mylan Australia Holding Pty Ltd v FCT (No. 2)29 continued the early successes in 2024 for the taxpayers. It involved quite a different setting from Minerva, but is again very much at the big end of town. The judgment runs to over 100 close-typed pages in the law report, and there is no way of doing its complexities justice.

Rather, the best approach is to look at the essential feature of the schemes put up by the Commissioner, how that was met by evidence, and why the counter-factual run by the Commissioner was ultimately not accepted by the trial judge.

There was no appeal. This may be because the case was so fact-driven. But there is also an issue of the future precedential value of the case. The decision impact statement, issued for comment on 28 February 2025, says:

“38. We observe that the scheme in this case predates the introduction of section 177CB (that is, this matter was determined under the old Part IVA). Mylan was thus decided against the background of the case law that determined that identification of an alternative postulate of what would have happened, but for a scheme invites a focus into what is the most probable counterfactual, rather than simply what is a reasonable counterfactual. Further, paragraph 177CB(4)(b) now requires the Court to disregard the Australian tax implications of a counterfactual when determining a reasonable counterfactual. Whether the same result would have followed had Mylan fallen for consideration under the new Part IVA is an open question.” (footnotes omitted)

Turning to the facts: the taxpayer’s immediate subsidiary acquired 100% of the shares in Alphapharm in 2007. The present proceedings concerned funding for that acquisition.

The company that bought the Alphapharm shares funded the acquisition using interest-bearing debt and equity, in the ratio of 3:1. The purchaser was an Australian resident, and thus the debt was at Australia’s level, not at the level of an overseas parent.

The debt was evidenced by an intercompany promissory note. That was issued by the acquiring subsidiary to a Luxembourg entity that appeared to be within the overall group.

The Commissioner disallowed the interest deductions. This negated consequent carry-forward losses.

The acquisition of Alphapharm in Australia was not an isolated incident. There was a global acquisition of the generics pharmaceutical business known as Merck Generics by members of the Mylan group at about the same time, and the total consideration was about US$7 billion. So, the Commissioner was attacking push-down of acquisition debt to the Australian subsidiary.

Mylan: tax benefit

The Commissioner attacked the separate acquisition of the shares in Alphapharm through a local Australian holding company structure.

The Commissioner contended that another way of doing this acquisition would have been for Alphapharm to remain a subsidiary of the wider Merck Generics group based in the Netherlands, such that there would have been no need for an Australian subsidiary in the Mylan group to acquire the shares, nor any need for it to incur interest expenses.

The taxpayer put up counterfactuals to this, both of which involved the acquisition of Alphapharm by the local subsidiary, with varying sources of equity and debt but in the same ratios as used in the actual transaction.

There is a mass of detailed evidence recounted by Button J, but perhaps the best way of approaching this is to deal with some of the important learnings that we can isolate, rather than how all of the evidence was disposed of.

As to “tax benefit”, Button J pointed out:

• the taxpayer bears the onus of establishing that it did not obtain a tax benefit in connection with an alleged scheme (para 233);

• how it discharges that onus is a matter for the taxpayer (para 233); and

• the taxpayer is permitted to lead evidence regarding what it would have done in lieu of the scheme. Of course, a taxpayer might not do so, and any direct evidence will be useful if and so far as it reveals “facts or matters that bear upon the objective determination of the alternative postulate” (para 234).

In ascertaining the tax benefit, Button J stated that the legislation does not demand that “the specific advantage gained through entry into the scheme — which is objectively determined at a later point in time — be anticipated and expected at the time of entry into the scheme” (para 246).

The primary counterfactual submitted by the Commissioner was rejected. The Commissioner did not lead evidence sufficiently supporting it. Button J rejected this counterfactual for two reasons:

“252. … First, the primary counterfactual would inflexibly have tied up funds equivalent to the purchase price of Alphapharm as equity, when debt is significantly more flexible than equity and a mix of debt and equity is generally the preferred means of funding subsidiaries.

Secondly, Mylan’s OFL [overall foreign loss30] position in the US was such that it would have been unable to claim any foreign tax credits for income taxes paid in Australia, exposing it to an effective worldwide tax rate of 65% on Australian-generated earnings.” (paragraphing added)

The way the dice are loaded in these cases can be seen from a passage then quoted by Button J from a previous Full Court decision:31

“298. … Even if a taxpayer establishes that the Commissioner’s counterfactual is unreasonable, it will not necessarily follow that he has established that the assessment is excessive. That is because the issue is not whether the Commissioner puts forward a reasonable counterfactual or not; it is a question of the court determining objectively, and on all the evidence, including inferences open on the evidence, as well as the apparent logic of events, what would have or might reasonably be expected to have occurred if the scheme had not been entered into Thus, even if a taxpayer establishes that the Commissioner’s counterfactual is unreasonable, that will not discharge the onus the taxpayer carries if the court determines that the taxpayer would have or might reasonably be expected to have done something which gave rise to the same tax benefit.”

The court rejected the idea that the Australian subsidiary would acquire Alphapharm wholly using equity, as put by the Commissioner. That then led the court to consider acquisitions involving a mix of debt and equity.

This passage in the judgment (from para 302) involves a very precise tracking of evidence about debt-to-equity ratios, currency of borrowing, guarantee support, and the like, based on expert evidence called by the taxpayer. In the end, Button J accepted that internal borrowing “would have been simpler than an external borrowing” from the perspective of Mylan. And it would have inherently been more flexible (para 326).

Mylan: purpose

Button J said at:

“526. The selection of the form of transaction represented by the scheme, and not any of those alternatives, is not a matter that is explicable only by reference to enabling [the Australian head company] to obtain a tax benefit in connection with the scheme … The choice of related party … funding provided obvious commercial benefits in flexibility as to capitalisation of interest and the terms concerning repayment of principal. The choice of a scheme which involved fixing the interest rate (rather than leaving a floating rate in place) does not, at the time that choice was made … suggests a dominant purpose of the kind referred to in section 177D as it could not then be foretold that a floating rate would, over the course of the borrowing, be more advantages than the fixed rate …”

A final point is about an assertion concerning the reality of promissory note funding. Button J said:

“538. A promissory note is a real economic obligation … The form of the scheme here involved a promissory note with very flexible terms. There is no divergence between form and substance … Further, to the extent that the Commissioner pointed to the fact that interest was in fact capitalised, I do not consider that matter tells against [the taxpayer] in relation to the dominant purpose enquiry. As [the taxpayer] noted in its submissions, the performance of Alphapharm post-acquisition fell far short of expectations.”

One note of caution needs to be sounded.

The Commissioner was vexed by the failure of the taxpayer’s subsidiary to renegotiate the interest rate on the promissory note, given the falling interest rate environment. The taxpayer attempted to defend this on various bases, including that it was “a matter of commercial judgment that is not the concern of Pt IVA”. Button J said:

“516. … A matter is not insulated from, and put beyond the reach of consideration under, Pt IVA simply because it is a ‘commercial judgment’.”

Ierna

Ierna v FCT32 is a decision at trial which is part of a cluster of litigation in the Queensland Supreme Court33 and the Federal Court of Australia. It is therefore necessary to be somewhat cautious about it, since the facts are relatively complicated and litigation continues, both by way of a Full Federal Court appeal34 against this trial judge’s decision, but also in the Supreme Court of Queensland on other matters.

I will therefore be selective and try to deal with the matter based solely on snippets from the judgment.

The matter concerns the contemporary streetwear business known as “City Beach”, a business set up pre-CGT by Messrs Ierna and Hicks. At the time of the hearing, there were 66 retail stores throughout Australia, plus an online outlet.35

The business traded through a unit trust, which invited restructure as the tax system changed in Australia.36

By the time of the restructure in 2016, the units were held by respective discretionary trusts for each family.37

Over the years, substantial amounts were appointed in favour of a corporate beneficiary, which was also jointly owned and controlled by Messrs Ierna and Hicks. That corporate beneficiary would on-lend money which resulted in substantial loans which were then dealt with as necessary under Div 7A ITAA36.38 (At some point, additional or other beneficiary companies were formed, which is relevant because they, too, had to be considered in any restructuring to deal with beneficiary entitlements.)

With the issue of TR 2010/3, and particularly the change in ATO views concerning unpaid present entitlements, came some impetus to act.39

The unpaid present entitlements had been “typically applied to meet payments for inventory, equipment and store fit outs”.40 More broadly the unpaid present entitlements were “in effect funding the assets and operations” of the business.41

Meeting the Div 7A loan repayment requirements, which necessitated dividends, also played on the accountants’ minds.41

Advice was conveyed about the difficulty of continuing to operate through a trust structure, as opposed to operating through a corporation in its own right.42

There was also a need to fund expansion, and new plant and equipment including store fit outs.43

(Thus far, note the detail of the evidence that has been gathered, and the fact that the accountants have had to get on the stand to give an account of the evolving commercial and taxation challenges faced by the business. This was a well-run case.)

A restructure proposal came forward using the roll-over available under Subdiv 615-A of the Income Tax Assessment Act 1997 (Cth) (ITAA97), and this was progressed.44

Now we move to the controversial feature. A company had been formed to carry forward the business, Methuselah. Methuselah issued 30 million shares, fully paid at $2.50 per share, as its consideration for purchase of all of the units in the unit trust. As a result, interests associated with Mr Ierna held about 15 million shares, and interests associated with Mr Hicks owned about 15 million shares as well. They chose a roll-over under Subdiv 615-A in respect of their disposal of the units.45

Later that day, Methuselah resolved for a selective capital reduction, cancelling 10.4 million ordinary shares held by each of the Ierna and Hicks interests. This proposal was progressed with the holding of a general meeting and then the selective capital reduction was undertaken in accordance with s 256C of the Corporations Act 2001 (Cth).46 As a result, cancellation amounts payable to the two men’s interests totalled $52 million.47

The money was not immediately paid. Rather the respective men, in person or through their controlled entities, each agreed to lend $26 million to Methuselah, and the terms of the loan agreements required no interest and no security.48

Shortly after, part of each of the loans was assigned, and then further assigned, so as to sweep up beneficiary loan accounts.49 The effect was to extinguish all Div 7A loans that each man’s interests had owed.50

Going forward, income from the trading trust was distributed in 2016 as follows:51

• to Messrs Ierna and Hicks, respectively, for all capital gains, including the discount part of any capital gain; and

• to bucket companies for any other income.

Further steps were also taken, and in 2018, Methuselah elected to form a consolidated group of which it was the head company, and a trading trust was a subsidiary member.

In 2018, the Commissioner became concerned about the extinguishment of the Div 7A loans in 2016.

The judgment treats each man and his interests separately. As to Mr Ierna’s interests, in 2021, the Commissioner made determinations under s 45B ITAA36 that, in accordance with s 45C ITAA36, purported to negate capital benefits totalling $26 million, and deeming this to be an unfranked dividend paid out of profits of Methuselah. This was done in respect of the affairs of Mr Ierna.

At the same time, the Commissioner determined under Pt IVA that amounts totalling $33 million were tax benefits referable to an alleged failure to include amounts in Mr Ierna’s assessable income in the 2016 year. Perhaps $26 million of this was on account of a “dividend”, and the balance on account of a franking credit.

As to Mr Hicks’ affairs, similar thinking was being applied by the ATO.52 But the material concerning Pt IVA appears to be at paras 134 to 148, affecting a company called “Dissh”.

I leave the material concerning ss 45B and 45C to one side. It is sufficient to note that the Commissioner is certainly interested in distributions from entities, as we will see in other matters discussed.

I turn to what Logan J said about the application of Pt IVA, instead:

“212. It will already be evident, from the discussion thus far, that there can be no doubt that considerations flowing from income tax law in part informed the events of May and June 2016, which saw the selective capital reduction and the extinguishment of Division 7A loans. That conclusion flows from an objective assessment of those events, which, in turn, is completely congruent with the evidence of Messrs Ierna and Hicks, the contemporaneous advice tendered to them by [name of accountant] and, especially, [name of partner’s] evidence. In itself, that conclusion does nothing more than reflect the reality of business life. It has been ever thus. It was accepted in the majority judgment in Commissioner of Taxation v Spotless Services Ltd [1996] HCA 34 …” (emphasis added)

Logan J went on to observe that Pt IVA does not “authorise the Commissioner to make a determination … merely because a taxpayer has arranged its business or investments in a way that derives a tax benefit”.53

The Commissioner put forward alternative postulates along the lines that the original bucket company would have paid a fully franked dividend to Messrs Ierna and Hicks as its shareholders, sufficient to discharge the Div 7A loans of the applicants and (some only) of their associated entities.54

Logan J rejected this:

“218. An obvious difficulty with this postulate, identified by the applicants in their submissions, is that it fails to provide for how the Division 7A loans from [two other entities] are to be repaid. Mastergrove [a corporate beneficiary] has never, on the evidence, paid dividends in order to provide for any repayments by [those entities]. So there is nothing in any past course of conduct which might support an objective conclusion that this would have occurred, or might reasonably be expected to have occurred …”

Logan J characterised the postulate as “a theoretical possibility, and one unconsidered (save ex post facto within the Commissioner’s office) …”.55 His Honour went on to say:

“For the purposes of Part IVA, more is required in relation to an alternative postulate. What is necessary is a prediction based on evidence …”

Another fatal difficulty with the Commissioner’s postulate was that $52 million would be paid out to shareholders. But one of the financiers, ANZ, was demanding an increase in the provision of securities. The Commissioner’s alternative postulate “does violence to the evidence as to the environment in which the City Beach business was conducted”.56

We can conclude by noting that enormous care was taken in gathering the evidence, on the part of the taxpayers. On the other hand, the Commissioner (having the disadvantage of not actually running the business) could only come up with unlikely, untested, unprecedented, and unbankable alternatives to generate the purported tax benefits.

An appeal from Logan J’s decision will be heard by the Full Court in the August 2025 sittings.

Grant and Collie

The two gentlemen were principals of a law firm, Cleary Hoare, at the time of the matters subject to the litigation.57

Grant and Collie are two Full Court appeals from decisions of the AAT earlier in 2024.58

The Full Court remitted both matters to the ART for reconsideration. The original decision-maker is not a member of the ART. Another member will pick up these complex matters.

In short, the Full Court found defects in the fact-finding by the AAT, and misapplication of a previous case involving one of the other principals of the same law firm, the late Mr Michael Hart.

One of the principal difficulties with the reasoning of the AAT was that it found that the circumstances of Messrs Grant and Collie were indistinguishable from that of their late colleague, Mr Hart. Mr Hart had previously failed in a tax case,59 and the AAT was inclined to apply that case to the present two cases.

It must be understood that the “new venture income” or “NVI” scheme was distinctly less robust in a case where a participant “completed the circle”, say for cashflow reasons, and received funds that had flowed through the scheme from the “new venture”.

Mr Hart had (it was said) “completed the circle”. Mr Collie pointed out that he had not. This was a good point, in terms of getting the AAT decision overturned.60

This goes to show that you must be careful in using previous Pt IVA cases as an example or precedent. They are fact dependent.

The other useful takeaway from these decisions is the assessment of evidence concerning the alternative postulates.

The Full Court said in Grant’s case that:

“86. … Evidence is routinely given in Part IVA cases of alternate postulates or counterfactuals. Such evidence necessarily involves an element of speculation, but that does not necessarily make it speculative.”

And in Collie’s case, the Full Court said:

“57. … The Tribunal’s assertion at [97] of its reasons that it was necessary for Mr Collie ‘definitively [to] show that a different taxpayer would have included the relevant amounts in their assessable income …’ is obviously wrong. That is not what the section says and nothing in Hart, or any other case, supports the proposition.”

Merchant

This Pt IVA decision is part of complex litigation involving a designer of surf wear, who was a founder of Billabong:

• the tax appeal determined last year by Thawley J;61

• the AAT review that Thawley J also determined (as a Presidential member of the AAT), concerning Mr Merchant’s ability to resume being an SMSF trustee;62

• the Queensland Supreme Court litigation;63 and

• the Full Court appeal from Thawley J’s decision in the tax appeal, heard on 6 to 7 November 2024 (before Logan, McElwaine and Hespe JJ). That appeal was decided on 22 April 2025.

Since this case involved both determinations under s 177F and s 177E, I will treat this case as the pivot for discussion of:

• ss 177A to 177D, as applied to an alleged wash sale; and

• the ATO’s scrutiny of distributions (here via a dividend stripping determination under s 177E).

Merchant: Pt IVA — alleged wash sale

In short, conscious that a family trust was about to make a gain, the family trust transferred parcels of Billabong shares to an SMSF.

The sale of the parcels of shares in this public listed company resulted in capital losses for the family trust, but Mr Merchant retained the appearance of continuing to invest in that company.

Mr Merchant’s explanations for the transfers of the shares were:64

• the transfers generated cash to meet ongoing cash demands from another business; and

• the shares moved to self-managed superannuation effectively maintained his interest in the listed company, and with exposure to the shares’ appreciation.

But the contemporaneous documents did not link the share sale, by the family trust, to a need for cash to fund the other cash-demanding business.65 Rather, the focus in the contemporaneous documents was on a potential sale of other assets, generating a gain, and thus the possibility of selling Billabong shares held by the family trust at a loss.66

In addition, there was no evidence to indicate that Billabong would return to paying dividends in the near term.67 Mr Merchant’s colleague, Ms Paull, died before the trial. This meant that a statutory declaration she made about the topic (although admitted into the body of evidence) could not be tested on this topic,68 and it did not stand well in light of a lack of documents from the time supporting the growth prospects of Billabong shares.

Worse, there was an ability to fund the cash-hungry business without selling the family trust’s shares in Billabong.69

This case shows that something as simple as realising a loss, by sale of an asset to a related entity, can attract Pt IVA. Here, I comment that the level of contrivance was low, the shares actually moved, and they moved at market value. The shares moved to a differently regulated environment, such that the ATO also took action against Mr Merchant for his role as an SMSF trustee. So, it cannot be said that the shares remained simply in a basket of Mr Merchant’s assets. Yet, Pt IVA operated.

I have already noted that Mr Merchant’s disqualification as an SMSF trustee was reversed by the AAT. The ATO, as regulator, accepted that Mr Merchant was a “fit and proper person” to be such a trustee.70 Thawley J found that the disqualification should be set aside, on the facts.

Merchant: alleged dividend strip

In short, a forgiveness of a debt, in the context of sale of shares in the debtor to an outsider, was found to be a dividend strip.

Sale of the target company, burdened with Merchant group debt, would have been more difficult to achieve, presumably. So, the two entities in the Merchant group that had lent to the target company forgave their loans:

“505. The point is that the assets of the [lending companies] (GSM and Tironui) were, through the debt forgiveness in the context of the sale of Plantic, in substance transferred to the MFT. As is discussed below, objectively, the purpose of that was to enable Mr Merchant to access the profits via the trust in a tax effective manner, rather than receiving dividends from GSM and Tironui on which he would have had to pay tax at marginal rates.”

Recently, the Full Court allowed an appeal on this aspect, in part. The majority considered that the GSM forgiveness was not a “dividend strip”.

The Full Court’s recent decision, differentiating two related alleged “dividend strips”, and relating one to the effect of a s 177D scheme, will be very important.

Finally, just pointing to a debt forgiveness, alone, as a dividend stripping scheme was rejected. There must be more.71

Other cases about distributions

BSKF involved many issues, but the salient points emerging from the AAT’s decisions about s 177EA (imputation benefit schemes) were:

• the Commissioner does not have to give effect to a determination under this provision by an assessment. This was critical since the Commissioner was out of time to amend;72 and

• the taxpayer cannot challenge the collection mechanism used in such a case — a notice under s 8AAZN of the Taxation Administration Act 1953 (Cth) — in the ART.73

Other points were run in BSKF, but we had better wait for the Full Court appeal, in the August 2025 sittings. And some deductions were not in contest, which meant that Pt IVA was not in issue more generally.74

Michael John Hayes75 also involved an alleged dividend strip, attacked under s 207-155 ITAA97. Since this was remitted to the tribunal, on points of law, we await the fruits of the ART’s deliberations. However, it is notable that the Full Court rejected the Commissioner’s late-breaking submission that it was sufficient if there was only an incidental purpose of tax avoidance to trigger the provision concerned.76

Finally, note Ierna, above, which involved allegations of accessing capital benefits in the face of ss 45B and 45C.77

CPG Group: Div 165 GST Act

CPG Group78 is another gold refiner case, under the GST laws, later amended to prevent alleged abuses. The Commissioner’s Full Court appeal was heard on 18 to 19 November 2024, and judgment is reserved.

Perhaps the most remarkable thing about this case was the finding that:

“321. It was extraordinary that the Direct Suppliers adulterated bullion, destroyed some of its value and then, ignoring GST effects on prices, sold what had become scrap gold at prices that were less than their acquisition costs. But those prices at which they transacted were not remarkable as a bargain struck between the suppliers and the applicant for scrap gold.”

The “direct suppliers” were people who sold gold to the refiner taxpayer.

Given the definition of the scheme,79 I suppose the Commissioner is awaiting the outcome of the Full Court appeal with interest.

The appeal was heard on 18 to 19 November 2024. Since the primary decision was by a member of the AAT who is not serving on the ART, if the Commissioner is successful, the matter may need to be remitted to the ART and that would mean a different member picks up a complex case for hearing.

Conclusion

There was much activity in the courts last year. Taxpayers have worked out, where the evidence exists, how to marshal it effectively. There are Full Court appeals pending. And some cases have been remitted to the new ART, necessarily comprised of new members given the changes in personnel on the cessation of the AAT.

David W Marks KC, CTA

Barrister

Queensland Bar

Important note

While the result of the recent Full Court decision in Merchant v FCT ([2025] FCAFC 56) has been incorporated, a full analysis awaits another day. As at 25 April 2025, it is not known whether either side will seek special leave to appeal to the High Court of Australia.

This article is an updated and edited version of a paper originally presented at the RSM 2025 National Tax Conference held in Sydney in February 2025.
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The (accidental) outbound tax adviser

by Bruce Collins, CTA, Principal Solicitor, Tax Controversy Partners, and Michael Cranston, FTI, Partner, Waterhouse Lawyers


This article is a helicopter view of the relevant issues for outbound investment by small-to-medium enterprises and larger private groups which expand their operations overseas. This process should involve choosing the right entity structures, transaction types and jurisdictions, managing tax residency and source rules, complying with special rules like the controlled foreign company and transferor trust regimes, considering thin capitalisation and the transfer pricing rules, and optimising franking credit and foreign tax offset entitlements, all while not potentially running afoul of the general anti-avoidance rules. The results may appear intimidating for advisers who do not routinely handle these sorts of issues in their general practice, so the authors hope that this article may provide useful insights to help with the identification of such issues before they become a problem for clients, and to highlight when more specialist advisory help may be required.



Introduction

Many small-to-medium enterprises, in particular Australian privately held groups, are expanding offshore and establishing entities through which the offshore operations are run. This brings with it a range of international-focused tax issues on top of the Australian tax rules with which they and their advisers may be more familiar. It is by no means as simple as thinking that, as the business is run overseas, it will therefore only be subject to tax in the foreign country and no tax is payable in Australia. On the contrary, there are likely to be various tax liabilities in Australia and how much will depend on a range of different provisions in both taxing jurisdictions.

Choice of entity for investment structures

If the country being considered as the base for the offshore expansion has both companies and trusts as features of its legal system, it may be relatively easy for the Australian resident taxpayer group to determine which of those may suit them best for their investment structure.

There are some foreign entity structures which have a combination of features of traditional Australian entity structures. They are referred to as “foreign hybrids” and can provide commercial and tax benefits where the entity is treated differently for tax purposes in each jurisdiction. This can occur when an entity is liable to tax on its profits in one jurisdiction and those profits flow through to its members in another jurisdiction. United States limited liability companies are corporations or partnerships for US tax purposes, and New Zealand unit trusts, which are treated as companies for NZ tax purposes but trusts in Australia, are two examples of foreign hybrids. Divisions 830 and 832 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) provide special rules for the taxation of foreign hybrids in Australia.

However, many countries have regimes that include what are sometimes called “non-common-law entities” that do not perfectly mirror the types of entity that we have in Australia. These structures may include names like Anstalts, stichtings, Stifftungs, établissements, fondations etc, which have no precise parallels in Australian tax terms. While they may seem convenient in the other jurisdictions being considered (and may even be recommended by some offshore service providers in those countries), those complexities can hide a sting in the tail when subsequently trying to determine their Australian tax consequences.

In addition, there may be arguments raised by the ATO in relation to some types of investment structure that may have been established less formally, such as through bare trusts, with bearer/nominee shareholdings, or where a foreign party is acting as an agent or a constructive or resulting trustee over the assets of the foreign affiliate entity. Answering those questions after the fact can prove difficult.

Without pre-emptive management of the risks, these sorts of arguments can end up with the ATO raising the possibility of the foreign entity structure being viewed as a flow-through for the Australian resident taxpayer — making the residency of the entity or source of the transaction to some extent irrelevant. However, residency and source are still important for the majority of other types of arrangement, so we will consider them next.

Residency

The basic principles of the Australian international income tax system are based on taxpayer residency and the source of income derived (more on that later). The basic principle for residents is that an entity who is a resident of Australia will be subject to tax on global income derived both in Australia and overseas. A non-resident will only be taxed on income derived in Australia.

For a privately held group, it is critical to determine the residency of all entities in the group, including the key individuals who control the group entities either as shareholders, trustees or directors, and also less directly. The residency of these key individuals may impact the residency status of the entities that they control — either directly or indirectly.

Section 6 of the Income Tax Assessment Act 1936 (Cth) (ITAA36) defines an individual to be a “resident of Australia” as:

“(a) a person … who resides in Australia and includes a person:

(i) whose domicile is in Australia, unless the Commissioner is satisfied that the person’s permanent place of abode is outside Australia;

(ii) who has actually been in Australia, continuously or intermittently, during more than one-half of the year of income, unless the Commissioner is satisfied that the person’s usual place of abode is outside Australia, and that the person does not intend to take up residence in Australia; or

(ii) who is [a member, an eligible employee for the purposes of the Superannuation Act 1976 (Cth), or the spouse or a child under 16 years of age of either a member or eligible employee of a superannuation scheme established by deed under the Superannuation Act 1990 (Cth)].”

TR 2023/1 discusses how an individual will be a resident of Australia for tax purposes if they meet one of the following tests:

• the ordinary concepts test: which looks at an individual’s physical presence in a particular place and whether they have the intention to treat that place as home;

• the domicile test: an individual who is domiciled in Australia will be a resident unless the Commissioner is satisfied that their permanent place of abode is outside Australia;

• the 183-day test: an individual who has been in Australia either continuously or intermittently for more than one-half of the income year will be a resident unless the Commissioner is satisfied that the individual’s usual place of abode is outside of Australia and the person does not intend to take up residence in Australia; or

• the superannuation test: an individual who is a member, eligible employee or the spouse or a child (under the age of 16) of either a member or eligible employee of certain Commonwealth superannuation funds will be a resident.

Section 6(1) ITAA36 also defines a “resident company” as:

“a company which is incorporated in Australia, or which, not being incorporated in Australia, carries on business in Australia, and has either its central management and control in Australia, or its voting power controlled by shareholders who are residents of Australia.”

By definition, a company incorporated in Australia will be an Australian resident irrespective of where that company carries out its activities. However, a company incorporated in a foreign jurisdiction can still be an Australian resident for tax purposes if is satisfies one of the following tests:

• the company carries on business in Australia and has its central management and control in Australia; or

• the company carries on business in Australia and has its voting power controlled by shareholders who are Australian residents

The question of whether a company’s central management and control is in Australia is not a simple one. The High Court decision in Bywater Investments1 suggests that a foreign incorporated subsidiary of an Australian group that is incorporated in a foreign jurisdiction can be an Australian tax resident under s 6(1) unless there is, in substance, a board or management group in the foreign jurisdiction which is responsible for decision-making in respect of the foreign subsidiary’s business operations. In essence, a company’s central management and control can be in Australia even if the actual trading of investment operations does not take place in Australia.

In response to Bywater Investments, the ATO issued TR 2018/5 which sets out the factors most likely to indicate where central management and control is exercised and the relevant weighting of those factors. These factors, which highlight how the residency of key individuals is relevant, include:

• where those who exercise central management and control do so, rather than where they live;

• where the governing body of the company meets;

• where the company declares and pays dividends;

• the nature of the business and whether it dictates where control and management decisions are made in practice;

• minutes or other documents recording where high-level decisions are made;

• where those who control the company’s operations live;

• where the company’s books are kept;

• where its registered office is located;

• where the company’s register of shareholders is kept;

• where the shareholder’s meetings are held; and

• where its shareholders reside.

In the 2020–21 Federal Budget,2 the previous government proposed legislative changes to the corporate residency definition, so that a company incorporated offshore would have been deemed to be an Australian tax resident if it had a “significant economic connection to Australia”. While taxpayers were to have the option of applying the new law from 15 March 2017, legislation has not since been passed and, as such, we are still dealing with the potential uncertainties of the old definition discussed above.

For a trust, s 95(2) ITAA36 provides that trust is a resident of Australia for an income year if it has a resident trustee at any time during the income year, or the central management and control of the trust was in Australia at any time during the income year. This means that a trust that has a trustee who is a resident of Australia will also be a resident of Australia without having to satisfy any other test, even if it has other trustees who are not residents of Australia. The rules for determining central management and control of a company apply to determining the central management and control of a trust.

In practice, this means that the following trusts will be resident in Australia:

• the trust has individual trustees and one of them an Australian resident;

• the trust has a foreign company as trustee and that the foreign company is an Australian resident under the central management and control test of residency; or

• the trust has a non-resident trustee that exercises the central management and control of a trust in Australia.

Given that the central management and control test that operates in Australia can override the presumption of residency being based in the country of incorporation, there is the potential for a company or trust to be a resident in two taxing jurisdictions. Where dual residency arises, in the first instance, the relevant double tax agreement (DTA) generally provides tie-breaker rules to determine in which jurisdiction income will be taxed. Notably, the US–Australia DTA allows for dual resident companies in some circumstances, which is a situation best avoided, where possible.

Generally, the essence of the tie-breaker rules in most DTAs for companies and trusts will be based on the entity’s place of effective management. While this may be slightly different to the central management and control test in s 6(1) ITAA36, similar concepts apply such that if central management and control is in Australia, income will be taxed in Australia.

It is also important to realise that Australia does not have a DTA with all countries, which creates potential double taxation issues if dual residency is found to exist with a non-DTA country. In those cases, Australia’s policy settings will either exempt some received income or provide a foreign tax offset for any income taxes paid in the overseas jurisdiction.

One of the perceived problems with the current definitions of residency for both individuals and for entities relates to the “stickiness” of domicile for individuals, which generally requires a taxpayer to take on a new intended permanent place of abode in another country in order for them to have surrendered their previous domicile (whether of choice or of birth) in Australia. In other words, the arguments sometimes raised by expatriating taxpayers that they have ceased to be a resident of Australia, while not yet having taken on a substitute place of abode in another country, are likely to be found unpersuasive in Australian courts, based on the existing case law on point applying the current legislative tests. As a result, it is wise to be cautious about trying to manage outbound investment risks by shorter-term relocation overseas to “appear” to change residency of the controlling individuals, unless considerable care is taken to get it done right in the first place (and, sadly, it is often too late to fix afterwards).

Similarly, there can be problems in practice with attempting to conduct the activities of central management and control overseas at directors’ meetings, while day-to-day decisions are being made by the controllers while they are physically in Australia — as was highlighted to the taxpayer’s detriment in Bywater Investments.

Source of income

Australia taxes residents on their ordinary and statutory income sourced from Australia or overseas (s 6-5 ITAA97).

The source of income from physical premises or local transactions conducted entirely in a foreign jurisdiction or in Australia can be simple to determine, but these demarcations can become harder to define when there are two parties to a transaction operating across national boundaries, and/or intermediated through electronic means in electronic commerce.

This can lead to questions as to which jurisdiction gets taxing rights over such transactions that may be characterised as occurring in both countries. While these questions may be dealt with by the allocation of taxing rights through DTAs, as discussed above, there are many countries with which Australia does not have a DTA, and there are some types of transaction that are not covered by relevant articles in such DTAs.

It can also get complicated when more than one DTA may apply, such as where a transaction chain runs through Singapore to Ireland (a not uncommon event for multinational e-commerce transactions) and then back eventually to a home country, such as the US. In such cases, it can be a matter of closely interpreting the relevant DTAs to see if they disclose relevant guidance or working through the chain of DTAs to see if they result in an ultimate flow-through to the “home residence” country, or not.

Further, even if more novel arguments are not raised by the ATO, the relative simplicity of the source rules used to lead to a failure to properly tax income accumulating in offshore affiliates controlled by Australian resident taxpayers — leading to the potential application of the controlled foreign company (CFC) and transferor trust rules, which are discussed below.

Controlled foreign companies

If a privately held group resident in Australia establishes a foreign company to conduct its offshore operations, it will need to consider whether the CFC rules in Pt X ITAA36 apply. Essentially, the CFC rules tax Australian shareholders on their share of a CFC’s “tainted income” in Australia in the year it is earned, unless that income is taxed offshore at a comparable tax rate (in a listed country) or the CFC derives its income almost exclusively from “active business” activities. These rules must be given due consideration when planning for the establishment and ongoing operation of such potential CFCs.

What is a CFC?

Section 456(1) ITAA36 provides that the CFC rules will apply if the foreign company satisfies all of the following four key elements. These are:

1. it is a CFC;

2. it has attributable income;

3. there is an attributable taxpayer; and

4. the attribution percentage of attributable income is included in the assessable income of the taxpayer.

Section 340 ITAA36 defines a “controlled foreign company” as a company that is a resident of a listed country or unlisted country and satisfies one of the control tests. Section 340 defines the control tests as:

• a group of five or fewer Australian 1% entities has associate-inclusive control interests of at least 50%;

• a single Australian entity (assumed controller) who has associate-inclusive control interests of at least 40% and is not controlled by a group of entities not including the assumed controller or associates; and/or

• the company is (de facto) controlled by a group of five or fewer Australian entities, either alone or with associates.

“Associate-inclusive control interests” are a key element of the control tests and are defined in s 349 ITAA36 as being:

• direct control interests held by the entity (the lower entity) or associates of the lower entity. Section 350 defines a “direct control interest”; and/or

• indirect control interests held by the entity or associates of the lower entity. Section 352 ITAA36 defines “indirect control interests” and requires the tracing of those interests.

Section 318 ITAA36 provides a definition of who is an “associate” of a natural person and of a company, which includes concepts directed to determining “de facto” control, through an entity being “sufficiently influenced” by the potential controller to act according to the controller’s “instructions, directions or wishes”:

“(6)(b) a company is sufficiently influenced by an entity or entities if the company, or its directors, are accustomed or under an obligation (whether formal or informal), or might reasonably be expected, to act in accordance with the directions, instructions or wishes of the entity or entities (whether those directions, instructions or wishes are, or might reasonably be expected to be, communicated directly or through interposed companies, partnerships or trusts);”

What is attributable income?

Section 382 ITAA36 provides that attributable income is the taxable income of the CFC subject to the assumptions in s 383 being made and whether it is a listed country CFC or an unlisted country CFC. The amount of attributable income will depend on whether it passes the active income test in s 432 ITAA36.

Attributable income is calculated by applying Australian tax laws to determine taxable income, with modifications set out in ss 381 to 431 ITAA36 which include the CGT provisions, the foreign investment fund measures, depreciating assets, and trading stock currency translation.

Section 456 includes the attributable income of a CFC in the assessable income of a resident taxpayer. Section 456A ITAA36 provides relief from attribution where the taxpayer holds an interest in a CFC through an entity that is a resident of a listed country in which foreign tax is payable by the entity under an “accruals tax law” of that country.

Importantly (but often not identified), there is a deemed dividend provision operating for CFCs resident in unlisted countries in respect of attributable taxpayers — that operates a bit like Div 7A ITAA36 to tax amounts that are “informally” distributed in benefits (including cash, property or loans) to the attributable taxpayer that are sourced from attributable income that has not been previously taxed to that taxpayer. Unfortunately, there are no equivalent “complying loan” provisions similar to those that ameliorate the effects in Div 7A, making s 47A ITAA36 a far less preferable regime to have applying to a taxpayer than Div 7A for that reason.

However, where s 47A(16) ITAA36 applies, an amount equivalent to the s 47A deemed dividend included in the taxpayer’s assessable income is to be disregarded when determining the CFC’s profits in relation to any subsequent application of s 47A to another distribution payment made by the CFC. In other words, the application of s 47A prevents double attribution of those same amounts of attributable income in subsequent periods.

In addition, s 23AI ITAA36 prevents the subsequent double assessment of previously attributed income if it is later actually paid as a dividend to that attributable taxpayer.

Transferor trusts

In a somewhat similar fashion to the CFC regime (including the application of a listed versus an unlisted country approach), Div 6AAA ITAA36 operates to attribute income of a non-resident trust estate to the assessable income of a resident transferor who transferred property or services to a non-resident trust estate.

Where the transfer was made under an arm’s length transaction otherwise than in the course of carrying on a business, the transferor must be able to control the trust in order for the regime to apply to that trust.

“Control” is defined in s 102AAG ITAA36 and includes a group in relation to the person having the power to obtain beneficial enjoyment of the income or corpus of the trust, by power of appointment, revocation or otherwise. This makes roles like appointor, grantor or controller dangerous from the perspective of the potential application of the transferor trust regime, while they may make excellent sense from the perspective of asset protection to maintain (de facto) control of the trust’s longer-term operations.

For outbound foreign trust investments that continue after a potential transferor becomes an Australian resident, the control test requires that ongoing control continues after the person becomes an Australian resident. This makes pre-residence planning vital in avoiding a situation where a person becomes an Australian resident without having shed that ongoing control before they become an Australian resident.

Attributable income from an unlisted country can be difficult to work out, in accordance with s 102AAU ITAA36. First, net income needs to be calculated (s 95(1) ITAA36), after taking into account modifications (where applicable) in ss 102AAV to 102AAZ, ss 102AAZB to 102AAZC, and s 102AAZBA ITAA36. The trust provisions need to be further considered when calculating net income. Amounts assessable in Australia to a beneficiary (s 97 ITAA36) or amounts assessable to the trustee (s 98, 99 or 99A ITAA36) are reduced from net income.

In addition, any amounts paid to a beneficiary who is a resident of a listed country are also reduced from net income. However, the amount is only reduced if it is taxable in a listed country.

Where the income is not taxable in a listed country, or in Australia through a resident beneficiary taxpayer, the trust is treated as an unlisted country trust, with income/profit taxed accordingly.

This is conceptually parallel to the treatment for CFCs where an actual dividend distributed to an Australian taxpayer reduces the pool of potentially attributable income for that CFC.

Section 99B ITAA36

Section 99B ITAA36 is intended to assess a beneficiary on trust income that has not previously been subject to tax. Specifically, s 99B(1) provides:

“Where, at any time during a year of income, an amount, being property of a trust estate, is paid to, or applied for the benefit of, a beneficiary of the trust estate who was a resident at any time during the year of income, the assessable income of the beneficiary of the year of income shall, subject to subsection (2), include that amount.”

Section 99B(2) reduces the amount included in assessable income under s 99B(1) by:

• for s 99B(2)(a): so much of the amount as represents corpus of the trust estate, except to the extent to which it is attributable to amounts derived by the trust estate that, if they had been derived by a taxpayer being a resident, would have been included in the assessable income of that taxpayer for a year of income, and

• for s 99B(2)(b): so much of the amount as represents an amount that, if it had been derived by a taxpayer being a resident, would not have been included in the assessable income of that taxpayer of a year of income.

Section 99B is a somewhat draconian provision that assesses an Australian resident taxpayer beneficiary on any amount provided by a trust to them from trust property that they cannot demonstrate was a distribution of corpus or an otherwise non-assessable receipt.

In practice, this can be quite difficult for many Australian resident taxpayers to demonstrate, especially if they do not have substantial influence over the foreign trust itself as this is likely to prevent the taxpayer from obtaining the required information to permit them to be able to prove that exempting status to the ATO. The ATO recently issued TD 2024/9 and PCG 2024/3 to assist taxpayers in working out how s 99B may apply. Paragraph 3 of PCG 2024/3 states:

“This Guideline provides you with guidance on our approach to section 99B in respect of arrangements where property of a non-resident trust (or trust property accumulated while the trust was a non-resident) is paid to or applied for the benefit of a resident beneficiary. This Guideline aims to provide clarity on:

• common scenarios where section 99B may need to be considered

• the practical aspects of record keeping evidencing that a paragraph in subsection 99B(2) applies to reduce the amount that section 99B would otherwise include in assessable income

• our compliance approach to distributions and benefits which we consider to be low risk, and the record keeping expected to substantiate this.”

Without such record-keeping as evidence, this can lead to the Australian resident beneficiary taxpayer becoming taxable on the full amount received, which could lead to income tax rates of up to 47% depending on the amount of the benefit provided by that foreign trust.

Thin capitalisation

The thin capitalisation rules in Div 820 ITAA97 operate to limit the deduction for interest expenses. Thin capitalisation occurs when an entity provides finance to a subsidiary such that it has greater amounts of debt compared to equity than is normal if the funds had been provided in an arm’s length funding arrangement. These arrangements allow for profits to be moved between tax jurisdictions, benefitting from different tax rates.

Division 820 applies to taxpayers and their associates whose total annual debt deductions exceed $2 million. Section 820-35 ITAA97 provides a further exclusion. The rules do not apply to Australian entities whose operations are substantially in Australia, provided the sum of its average Australian assets and those of its associates represent 90% or more of the sum of its average total assets (including those of the associates).

In October 2022, as part of the 2022–23 Federal Budget, the government announced changes to align with the Organisation for Economic Co-operation and Development’s (OECD’s) BEPS action 4. On 8 April 2024, the Treasury Laws Amendment (Making Multinationals Pay Their Fair Share — Integrity and Transparency) Act 2024 received royal assent and the legislative changes apply from 1 July 2023. The new legislation established three tests that apply to “general class entities”. The three tests determine the amount to which the interest deduction is limited:

1. the fixed ratio test: the default test which disallows the amount by which “net debt deductions” exceed the entity’s “fixed ratio earnings limit” which is 30% of “tax EBITDA (earnings before interest, taxes, depreciation and amortisation)”;

2. the group ratio test: disallows the amount by which net debt deductions exceed the “group ratio earnings limit” calculated by reference to EBITDA; and

3. the third party debt test: debt deductions are limited to the entity’s “third party earnings limit”.

The relevance of thin capitalisation for outbound investments by private groups largely revolves around the testing of debt levels for the group, once the financing for the outbound investment activities are considered, including in-house financing.

As a result, care needs to be taken in order to ensure that these rules are not unintentionally infringed and that any potential application of them can be pre-emptively managed in designing the structure and the intended transactions implementing it.

Again, if these issues are initially mismanaged, it may not be possible to easily correct them, or potentially at all, without triggering other adverse tax consequences in attempting after-the-fact repairs.

Transfer pricing

Division 815 ITAA97 targets arrangements that shift profits offshore so as to reduce the amount of tax otherwise paid in Australia. Transfer pricing involves the setting of prices paid for goods, services or intangible property, particularly between associated entities that charge an artificial price to reduce the amount of tax paid on the transaction by taking advantage of different taxing jurisdictions. Common methods used to attempt this include:

• transfers of property above or below the market value of that property;

• the provision of goods or services above or below the market value of those goods or services; and

• the provision of financing arrangements above or below the market value for that financing arrangement.

In an offshore affiliated entity context, this might involve a taxpayer arguing that they are receiving benefits at a higher price than market value, or providing benefits at a lower than market value, in order to allow that offshore affiliate to accumulate higher profits from its dealings with arm’s-length parties. Such arrangements might include “reinvoicing schemes”, where a resident taxpayer pays more for their goods, services or financing invoiced from the offshore affiliate, or charges less for the goods, services or financing that they provide to that offshore affiliate.

The transfer pricing rules are therefore based on the principle that cross-border dealings between parties must be consistent with those that would be undertaken at arm’s length. Taxpayers must self-assess whether the transfer pricing rules apply and must meet what are sometimes seen as onerous record-keeping requirements to demonstrate how they have dealt with those rules.

PCG 2017/2 provides companies, trusts and partnerships with simplified record-keeping options where the following eligibility criteria are met:

• small taxpayers;

• distributors;

• intra-group services;

• low-level inbound loans;

• materiality;

• management and administration services;

• technical services; and

• low-level outbound loans.

A small taxpayer is an Australian economic group with a turnover of less than $50 million and which:

• has not made sustained losses;

• has not undergone a restructure within the financial year;

• does not have related-party dealings involving royalties, licence fees, or research and development arrangements totalling more than $500,00 combined;

• does not have specified service related-party dealings greater than 15% of its turnover; and

• is not a distributor.

Income from and expenditure on management and administration services must not be more than 50% of the total international related-party dealings of the Australian economic group and the mark-up on costs of the relevant services must be at least 5%.

The combined cross-border loan balance for the Australian economic group must be $50 million or less at all times throughout the financial year, and a minimum interest rate applies.

In other words, the full legislative framework for transfer pricing applies to larger entities, while there is a somewhat simpler application of those rules for smaller entities — but this may still involve a significant cost when addressing those requirements.

Foreign income tax offsets

Where foreign income derived by an Australian resident has been subject to foreign income (including withholding) tax and is also assessable in Australia, Div 770 ITAA97 provides for a foreign income tax offset (FITO) in Australia to alleviate double taxation. In general, the amount of the offset will be limited to the amount of tax payable on that income in Australia. Any excess foreign tax paid is non-refundable and cannot be carried forward.

The amount of foreign tax paid is the amount actually paid by the taxpayer and amounts deemed to have been paid by the taxpayer. Section 770-130 ITAA97 deems a taxpayer to have paid foreign income tax if that tax “has been paid … by another entity under an arrangement with [the taxpayer] or under the law relating to the foreign income tax”. This would be the most common situation for withholding tax deducted from a payment to the Australian resident taxpayer subject to that withholding.

This means that the foreign tax offset can be claimed by Australian and foreign trusts where foreign income taxes (including withholding) are paid by the trust. However, an Australian resident investor in a foreign company cannot claim the offset because the tax is paid by the foreign company in respect of the assessable income of that foreign company and not the income (ie dividend) of the Australian taxpayer. The offset may be available if the Australian taxpayer has attributable income of a CFC.

The income must also be assessable in Australia. Where a company is carrying on business at or through a permanent establishment in a foreign country and the income is non-assessable, non-exempt under s 23AH ITAA36 (or other provisions), the offset is not available.

The amount of the offset is also limited in respect of discounted capital gains. As discussed in ATO ID 2010/175:

“… where a resident of Australia pays foreign income tax on the whole of a foreign capital gain but only 50% of the gain is included in the assessable income of the taxpayer in Australia because the taxpayer is entitled to the CGT discount, only 50% of the foreign income tax counts towards the foreign income tax offset under subsection 770-10(1) of the ITAA 1997.”

Franking credit system

Many taxpayers have a willingness to structure offshore, believing that this will provide the best tax outcome. However, the franking credit system provides an excellent reason not to set up an offshore company that will involve a number of complex tax issues already discussed.

An Australian shareholder will have its dividends franked generally if they are paid from profits taxed in Australia at 25% to 30%. These franking credits effectively give the individual shareholder back the company taxes paid when determining the individual’s tax outcome. If, however, you structure a company in Hong Kong and pay 15% on its source income, dividends will instead flow to the individual shareholders with no franking credits (and no foreign tax offset — see above).

Therefore, in this example, it is tax beneficial to have an Australian company if the profits are being returned to the individual owners of the business. The 15% tax rate (Hong Kong) compared to the 25% tax rate (Australia) only provides a deferral benefit which becomes, overall, a worse tax outcome for the Australian resident shareholders when dividends are finally paid.

Section 23AH non-assessable, non-exempt income

Where an Australian resident company earns foreign source income at or through a foreign permanent establishment in a “listed country”, the foreign income earned through the permanent establishment (including capital gains) will generally be non-assessable, non-exempt income of the Australia resident. If the permanent establishment is in an “unlisted company”, its income will only be non-assessable, non-exempt income if it is not passive income or related-party income.

For s 23AH to apply, the Australian company must be carrying on a business at or through a permanent establishment of the company in a listed country or an unlisted country. “Permanent establishment” is defined s 6(1) ITAA36 as “a place at or through which the person carries on any business”. This brings into play the range of well-established principles on carrying on a business.

However, there are a number of common transfer pricing issues that arise with foreign branches, particularly around the allocation of expenses incurred by the home country office, but incurred regarding the operations of that foreign branch/permanent establishment.

Small business CGT concessions

With remote working increasing and expected to continue to do so, it is more likely that clients will be setting up businesses or investment entities overseas. Alternatively, children may be moving overseas and setting up entities, and those entities may be considered associates or affiliates of the main clients.

Division 152 ITAA97 provides relief from CGT to small businesses on the disposal of assets either by way of exemption, roll-over or a reduction in the amount of capital gain subject to tax. To qualify for relief, the taxpayer must meet the definition of a CGT “small business entity” in s 152-10 ITAA97. In addition, the first substantive test for qualification is the aggregated turnover test (s 328-115 ITAA97) or the maximum net asset value (MNAV) test (s 152-15 ITAA97) that looks at connected entities and affiliates.

To pass the aggregated turnover test, the entity and its connected entities and affiliates (including any offshore entities) must have an aggregated turnover of less than $2 million.

In the alternative, where the aggregated turnover test is not met, the taxpayer can rely on the MNAV test. This test is satisfied if, just before the time of the CGT event, the net value of the CGT assets of the taxpayer, its connected entities, its affiliates and the entities connected with those affiliates does not exceed $6 million. This includes the net asset value of the offshore entities.

Country-by-country reporting

Country-by-country (CbC) reporting commenced on 1 January 2016, implementing action 13 of the OECD’s BEPS project. This CbC reporting requires certain entities to lodge the following CbC reporting statements:

• CbC report;

• master file; and

• local file.

The reporting provides disclosures on revenues, profits and taxes paid by the group, broken down by jurisdiction. From 1 July 2019, the entities required to report changes from “significant global entities” (SGEs) to “CbC reporting entities” (defined in Subdiv 815-E ITAA97).

While most taxpayers and their advisers may think that these requirements only apply to SGEs, there are some larger private groups (as “CbC reporting entities”) that are also subject to these requirements, where they may notionally be treated as being economically consolidated, as if they were a listed company group.

If any advisers have clients that potentially have those characteristics, it would be wise to seek expert assistance to determine whether or not that group will be subject to CbC reporting.

Foreign tax liabilities

Of course, any article on outbound investment tax liabilities would be missing a bet if it did not mention the importance of the taxpayer considering foreign tax liabilities, as well as those applying in Australia.

The scope of DTAs and FITOs is limited to income tax liabilities, so this leaves substantial scope for double taxation consequences for other taxes and charges, which the taxpayer is going to need to consider.

While we all want to help our clients with their problems, Australian tax advisers need to consider:

• the complexity of, and sufficient specific expertise required in, the tax regimes of other countries to properly advise clients; and

• whether our professional indemnity insurance arrangements are going to cover us in respect of any errors that we may make in advising on those foreign tax issues, despite our desire to provide such assistance to our Australian resident clients.

Therefore, in the authors’ opinion, it is important not to try to go the extra mile (or kilometre) in such cases, but rather to highlight to the client the need for them to get local tax advice and compliance support, and for us to work with those foreign advisers to ensure that we get the information we need to help the clients manage their Australian tax obligations on the offshore arrangements.

General anti-avoidance rules

Part IVA ITAA36 contains the general anti-avoidance provisions that may apply to a scheme entered into by an Australian taxpayer and may apply to Australian taxpayers with outbound structures and investments. In such cases, Pt IVA could be applied to cancel a tax benefit where:

• there is a scheme;

• a taxpayer has obtained a tax benefit under the scheme; and

• having regard to specific factors, it can objectively be concluded that a person who entered into the scheme or any part of the scheme did so for the sole or dominant purpose of enabling the taxpayer to obtain a tax benefit.

Under s 177C ITAA36, a tax benefit in connection with a scheme includes an amount not being included in assessable income where that amount would have been included, or might reasonably be expected to have been included, if the scheme had not been entered into or carried out. It can apply to a deduction which would not have been allowable and to FITO or foreign tax credits.

While this is a topic worthy of an article in its own right, there are multiple cases involving the potential application of the general anti-avoidance rules (GAAR) to cross-border tax planning arrangements, each of which highlights the importance of properly identifying the GAAR risk in advance, ensuring that there is proper identification of the underlying (non-tax) dominant commercial rationale for the transaction, and, particularly under the current version of Pt IVA, the alternative ways in which the desired commercial rationale could otherwise have been achieved.

Conclusion

The rising tide of cross-border trade and the increasing international mobility of business labour each mean that more small-to-medium enterprises are going to encounter outbound investment tax compliance issues. The main issue for most supporting practitioners will be to help their clients identify those issues before they become problematic, and to either provide assistance to the clients themselves or to access more specialist services tailored to compliance with the relevant parts of Australia’s international tax system.
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Tax Controversy Partners

Michael Cranston, FTI

Partner

Waterhouse Lawyers

This article is an edited and updated version of “The (accidental) outbound tax adviser” presented at The Tax Institute’s Private Business tax Retreat held in the Gold Coast on 27 to 28 February 2025.
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Superannuation

by Daniel Butler, CTA, Shaun Backhaus, and Nick Walker, DBA Lawyers

Payday Super and the SG system

Payday Super should focus on payment of a contribution and not receipt, which is outside of an employer’s control.

The ATO estimates that around $5.2 billion in superannuation guarantee (SG) contributions for the FY2021–22 was not paid on time.1 This is a major reason why the government wants to introduce Payday Super (PDS).

Thus, on 14 March 2025, the draft legislation to introduce the PDS regime, due to commence from 1 July 2026, was released for industry consultation and feedback.

This article will provide key takeaways that employers, employees and advisers should know.

What will PDS change?

Currently, employer SG contributions must be made on a quarterly basis, otherwise severe penalties apply, as discussed below. However, from 1 July 2026, the proposed changes to the Superannuation Guarantee (Administration) Act 1992 (Cth) (SGAA) will require employers to pay their employees’ superannuation contributions at the same time as their salary and wages.

The current SG regime requires employers to contribute a percentage of each employee’s ordinary time earnings (OTE) to their chosen superannuation fund on a quarterly basis. The SG rate from 1 July 2025 for the FY2025–26 and subsequent years is 12% of each employee’s OTE (compared to 11.5% for the FY2024–25).

Tighter time frames

If and when passed as law, under PDS, SG contributions must be received by the relevant superannuation fund within seven days of each salary and wage payment for each employee. However, at this stage, there appears to be no improvement to the digital service providers (DSPs) and electronic funds transfer (EFT) and related systems that are required to ensure that the money can be transmitted to the relevant superannuation fund in a timely and reliable manner. Prior to PDS, there is a 28-day period for quarterly contributions to be received. Under PDS, it’s a much tighter seven-day period, which leaves little time to correct errors.

We are aware that some clearing houses that process things like superannuation payments take, on average, seven days to send money and this could be delayed by long weekends and public holidays. Moreover, when the superannuation is received by a superannuation fund, it might take some time to have the amount allocated to a particular fund member. In Davenport and FCT,2 for instance, a contribution was not considered to be “made” before 30 June 2008 despite it being received by the fund trustee on 27 June 2008, as the contribution was not allocated to the member until 1 July 2008, which is when the employer remittance slip (dated 27 June 2008) was received.

Evidence recently obtained from one employer shows that the time taken was generally between seven and 11 days from approving a superannuation contribution in their payroll software to the amount being received by the relevant fund. This employer is using one of the most popular accounting and payroll software packages in Australia that is linked to a leading clearing house.

It is therefore not surprising that the Institute of Financial Professionals Australia (IFPA) and a number of other submissions on the draft PDS proposals have recommended that the government adopt a “pay date” (payment-based) model for SG contributions, rather than the proposed “due date” (receipt-based) model. The IFPA submits that this (a receipt-based model, as proposed) creates unnecessary compliance risks for employers, as they may be penalised for delays outside their control.

Based on the above example, without a significant improvement to the current DSPs, EFT and related systems to ensure that there can be substantially quicker transfer of data and payment systems, the proposed PDS deadline of seven days seems unachievable. In particular, employers should not be liable to factors that are outside their control.

Clearing houses

Unfortunately, the current Small Business Superannuation Clearing House (SBSCH) that provides a “safe harbor” under the existing SG regime is proposed to be closed by 30 June 2026. At present, this clearing house provides employers with 19 or fewer employees the certainty (or “safe harbor”) to make contributions provided the payment is received by the SBSCH before the 28th day after the end of each quarter. This allows employers to avoid the risk of delays relating to DSPs and the EFT and related systems. There are around 130,000 small employers currently using the SBSCH.

If the SBSCH is closed on 30 June 2026, from 1 July 2026, all employers will generally be subject to a number of system risks including, for example, delays relating to hardware, software or communication systems, unless the employer satisfies the proposed exceptional circumstances exception. Exceptional circumstances are described in para 1.61 of the exposure draft explanatory materials as including natural disasters or widespread communications outages impacting employers making SG contributions on time. The Commissioner will then be empowered to make a determination that a class of employers are affected by exceptional circumstances if prescribed under the regulations.

Considerations for employers

Ideally, employers should consider moving towards a more timely payment method for SG contributions prior to the actual PDS start date. For example, employers paying salary and wages weekly might consider moving to a monthly payroll system.

Note that some employees may be covered by an award, enterprise agreement or employment agreement (employment instrument) already requiring their employers to contribute on a more frequent basis than quarterly, as required under the SG system. Employers therefore need to carefully examine whether this is possible under any relevant employment instruments covering their employees.

Moving towards a more timely payment period (where salary, wages and SG contributions are being paid monthly rather than weekly or fortnightly) before it is actually required should allow employers to fine-tune paying superannuation at the same time as salary and wages. However, unless the systems are improved, a seven-day deadline will be difficult to achieve.

Transition period

The transition period provided by the government appears to be from the date the legislation is passed as law up to 1 July 2026. This is the only period that the government intends to provide DSPs, payroll providers, financial institutions, superannuation funds, clearing houses and employers time to adjust their systems and processes to accommodate PDS and the increased frequency in SG payments.

Is a 1 July 2026 start date possible?

Whether a 1 July 2026 start date is possible is an interesting question. There is some uncertainty about if, and when, the PDS proposals might be finalised as law, given the legislation is still in exposure draft form. Also, assuming the current government is re-elected and successful in having the legislation passed by parliament, finalising the legislation may not occur in sufficient time to enable the systems to be implemented for a 1 July 2026 start date. This position will become clearer after the 3 May 2025 federal election.

In addition, considerable software and system changes are needed to implement PDS. Even if the legislation is finalised in the near future, the current commencement date of 1 July 2026 might still prove difficult. DSPs, clearing houses and EFT and related systems need time to fine-tune and test their updates and systems to ensure that they are working prior to the start of PDS.

Herein lies a dilemma for employers:

• whether they should adopt more timely SG contribution payments sooner (eg from 1 July 2025), expecting PDS to start from 1 July 2026, or

• whether they should they wait for a concrete start date,

given there is a prospect that the PDS proposals may not be enacted.

Of course, employers who choose to wait may need to implement significant changes under tight deadlines and risk severe penalties if any delays or errors occur.

Employing people in Australia

Australia is known to be one of the most complex countries in the world to hire or engage labour. In certain cases, there are multiple employment instruments, including awards, enterprise agreements, employment agreements and other instruments, that apply to a given employee. These documents need to be reviewed to determine what is the most appropriate instrument that applies and, within that instrument, what is the appropriate payment to make to a particular employee.

Typically, there may be a range of allowances and other entitlements depending on a multitude of factors that make it difficult for employers to determine the correct amount payable to an employee. In cases where multiple employment instruments apply to a single employee, there may also be a range of decisions to make, including the classification, day, time and a range of other variables, in order to determine what is the correct amount to pay that particular employee. It is therefore not that surprising that some well-known large employers have been caught underpaying wages.

There is also the issue of working out who is an “employee”, especially when it comes to contractors, and whether a payment is wholly or principally for the labour of a person under s 12(3) SGAA. There are many different definitions that employers (or “principals” that engage an “independent contractors”) have to consider and work through to determine whether a worker is a “contractor” or an “employee”, and whether pay-as-you-go must be withheld and whether SG, payroll tax and WorkCover insurance must be paid. Each of these factors is governed by different legislation which uses different definitions. Further, other laws apply to determine whether a worker is an “employee” or an “independent contractor”, eg the Fair Work Act 2009 (Cth), vicarious liability, long-service leave etc.

Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd3 (CFMMEU) and ZG Operations Australia Pty Ltd v Jamsek4 are two High Court decisions that provided clarity on the employee versus contractor analysis. They focused on a contractual analysis of the rights and obligations established between the parties when determining whether an employee or an independent contractor relationship existed.

The High Court essentially confined the prior expansive multi-factorial approach to an analysis of the contract where the terms of the working relationship had been committed to a comprehensive written agreement. However, the High Court decisions in CFMMEU and Jamsek were removed by the Fair Work Legislation Amendment (Closing Loopholes No. 2) Act 2024 (Cth) in February 2024 for the purposes of the Fair Work Act 2009. We discuss this further in an earlier article.5

There are considerable and ongoing developments to employment law, including developments relating to contractors, that employers need to keep on top of. The PDS system will add further complexity, especially where many employers do not maintain human resource skills in-house.

If and when PDS commences, employers will need to consider, among other things, the following:

• payroll and related systems, including DSPs, clearing houses and EFT and related systems, will most likely require changes to facilitate the payment of both wages and SG at the same time;

• regular SG payments will require ongoing monitoring to ensure timely and accurate payments and to reduce the risk of penalties associated with non-compliance. Any error in calculation will generally need fixing immediately so that any underpayment can be received by the relevant fund within seven days of the salary or wage payment. Naturally, employers will need to manage their cash-flow to accommodate more frequent SG payments; and

• employers need to be certain as to who they need to make SG contributions for. As noted above, there is considerable complexity on how much to pay certain employees and who is considered an employee for SG purposes as some contractors are covered.

Existing SG penalties prior to PDS

There are a number of penalties for employers who fail to pay their employees’ SG on time. Broadly, where there is an SG shortfall (ie an employer failing to pay an employee’s SG on time), the charge will be equal to the sum of:

• the SG shortfall amount (based on total salary and wages, not OTE);

• an interest component of 10% per annum;

• a $20 per employee per quarter administrative component; and

• up to a 200% additional penalty — some of this amount may be subject to some remission depending on the facts of each case.

The above amounts are not tax deductible.

Employers must ensure that SG contributions are being paid to the correct superannuation fund. This requires the employer to navigate the choice, default and stapled superannuation fund regime. Failure to pay SG into the correct superannuation fund will result in a 25% choice loading that is subject to a $500 limit per notice period.

From 1 July 2025, the general interest charge (GIC) and shortfall interest charge (SIC) is not tax deductible.

Proposed penalties under the PDS regime

Under the PDS regime, if an employer fails to pay an employee’s SG on time, the employer will be required to pay the sum of the following:

• the SG shortfall amount based on OTE;

• the individual notional earnings (in line with GIC rates);

• an administrative uplift (equal to 60% of the sum of the SG shortfall and the notional earnings on the unpaid SG); and

• any choice loading for not meeting the choice of fund requirements. This is capped at the lower of 25% of the SG shortfall subject to a $1,200 limit per notice period (ie this choice amount is to increase by 240%).

Both on-time and late SG contributions will be tax deductible. However, any applicable GIC, SIC or late payment penalty accrued after 1 July 2025 will not be tax deductible.

The current draft PDS proposals are likely to impose far more severe consequences for employers failing to meet the proposed PDS requirements even if, as outlined above, there is no fault on the employer’s behalf.

Rather than SG penalties being imposed quarterly, employers may be subject to weekly, monthly or more frequent penalties depending on when salary and wages are paid.

Conclusion

Employers and those that engage contractors should be monitoring developments in relation to the PDS system. If and when it is certain that the PDS will become law, employers will need to start planning how they best comply with the PDS system from the prescribed start date or face severe penalties.
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summary of provisions ...... 316

Flow-through investment vehicles ...... 307

Food and drink expenses — see Meal allowances

Food classification

GST, ATO update ...... 242

Foreign bail-in bonds

interest payments ...... 294

Foreign hybrid mismatch rules ...... 267

Foreign hybrids ...... 486

Foreign income tax offsets

outbound investment ...... 491, 492

Foreign-incorporated subsidiaries

corporate tax residency ...... 86

Foreign investment

CGT amendments ...... 124–126

CGT proposals ...... 88

housing ownership restriction ...... 391, 461

purchasers of land, two-year ban ...... 335

Foreign residents

CGT regime, strengthening ...... 390, 391, 461

CGT withholding rules ...... 9, 10, 88, 124–126, 180, 238, 239, 365

– SMSFs, impact on ...... 370–372

main residence CGT exemption ...... 365

Foreign source income

funds transferred from overseas ...... 52, 53

whether a loan ...... 52, 53

Foreign tax liabilities

outbound investment ...... 493

Foreign trusts

Australian resident beneficiaries ...... 490

risks and issues ...... 342

transferor trusts ...... 489, 490

Forgiveness of debts/loans ...... 361, 471, 484

Franking credits

dividend stripping ...... 477, 478, 483, 484

outbound investment ...... 492

Fraud

ATO strategies to counter ...... 9, 341

unconnected third parties ...... 296

Fringe benefits tax

car parking issues ...... 462, 463

cents per kilometre ...... 461

entertainment expenses ...... 338, 339

loans

– forgiveness ...... 361

– interactivity with Div 7A ...... 361, 362, 461

statutory or benchmark interest rate ...... 461

Fuel-efficient car

luxury car tax ...... 341

G

Gambling income

onus of proof ...... 182, 183

tax treatment ...... 253

General anti-avoidance provisions

AAT failure to give reasons ...... 297

dividend stripping ...... 477–485

extended date ...... 10

outbound investment ...... 493

personal services businesses ...... 138

risk assessment ...... 242

General class investors

thin capitalisation rules ...... 76, 77

General deductions

financial advice fees ...... 181, 182

General interest charge

deductibility ...... 238, 341

proposed changes ...... 178, 181

Generative artificial intelligence

opportunities ...... 29

threats and risks ...... 29

use in tax profession ...... 22, 24–29

Genuine redundancy ...... 394, 395

Germany

Australia–Germany DTA ...... 136

digital assets, succession ...... 409

Gift and loan back strategies

asset protection ...... 215, 216

Gifts

crypto currency ...... 253, 254

default assessments ...... 91, 92

Gig economy — see Sharing economy

Global Anti-Base Erosion Model Rules ...... 238, 264, 265, 268

Global intangible low-taxed income (US) ...... 267

Global minimum tax

multinational enterprises ...... 83, 238, 264, 265, 294

Gonski review ...... 149, 151

Goods and services tax

commercial disputes

– characterisation of “entities” and relationships ...... 425, 426

– developer return ...... 422, 423

– litigation funding agreements ...... 432

– property development ...... 416–425, 427–429

– registration issues ...... 423, 424

– stay application ...... 420

– substantive proceedings ...... 420

– tax invoices ...... 426

– tripartite arrangements ...... 428–432

– turnover threshold ...... 421

crypto assets ...... 252

Div 165 litigation ...... 477, 478, 484

monthly reporting for non-compliance ...... 393

multinational businesses ...... 242

public businesses ...... 242

subdivided land, sale of ...... 153, 155–157

Group ratio test

debt deductions, thin capitalisation rules ...... 491

Guidance and appeals panel

Administrative Review Tribunal ...... 35–37

H

Hardship relief

tax liabilities ...... 52

Hardware wallets

digital assets ...... 407

Health product classification

GST, ATO update ...... 242

Higher education — see Tax education

Holding costs

rental property deductions ...... 258, 259

Holiday homes

vacant residential land tax (Vic) ...... 274–277

Hong Kong

Australia–Hong Kong DTA ...... 136

Hospitality sector

Federal Budget 2025–26 support ...... 391

“Hotchpot” arrangements

estate planning ...... 218–220

Housing affordability

foreign ownership restriction ...... 391, 461

tax policy implications ...... 7, 457

Hybrid arbitrage arrangements ...... 264, 268

Hybrid mismatch rules

ATO guidance ...... 265–268

Canada ...... 268

compliance readiness ...... 268

debt deductions, thin capitalisation ...... 77

global status ...... 263, 264

OECD framework ...... 263

Pillar Two rules, interaction with ...... 264, 265

United States ...... 266–269

Hybrid payer ...... 267

Hypothetical resident taxpayer tests ...... 90, 91

I

Iceland

Australia–Iceland DTA ...... 136

Incapacity

tax practitioners ...... 10, 11

Income

exempt, international organisations ...... 10

Income distribution

trustee resolution, rectification ...... 395, 396

Income inclusion rule

domestic minimum tax ...... 238

Income of the trust estate

death of taxpayer ...... 143–146

Income protection insurance

financial advice fees, deductibility ...... 181, 182

lump sum settlement amount ...... 183, 184

Income splitting arrangements

personal services entities ...... 138

Independant contractors

Payday Super ...... 496

Individuals

personal income tax cuts ...... 238

principal place of residence exemption ...... 467, 468

student loans ...... 238

tax residency ...... 456

Industrial revolution ...... 27

Infrastructure

foreign investment, CGT amendments ...... 124–126

Innovation — see Early-stage innovation companies

Inspector-General of Taxation and Taxation Ombudsman ...... 50

objection issues ...... 241

review of ATO written communications ...... 462

Instant asset write-off

Federal Budget 2024–25 ...... 9, 293

Federal Budget 2025–26 ...... 390

history ...... 292

small business ...... 238, 292, 293

Insurance

financial advice fees, deductibility ...... 181, 182

GST, ATO update ...... 242

lump sum settlement amount ...... 183, 184

Intangible assets

market value ...... 472

payments relating to ...... 102, 105

Integrity measures

intangible assets ...... 105

interest charges, proposed changes ...... 178

Intellectual property

granting of right to use ...... 101, 105

licence, determining value for ...... 104

payments for use of ...... 102, 104, 106

royalty for right to use ...... 101, 102, 105

Intelligence quotient

emotional quotient/IQ balance ...... 32, 33

Interest charges

ATO

– deductibility of expenditure ...... 341

– related party loans ...... 239

– proposed changes ...... 178, 181

Interest payments

foreign bail-in bonds ...... 294

Intergenerational rural transfer

exemption ...... 344

Intergenerational wealth transfer ...... 342

International dealings schedule ...... 268

International organisations

exempt income ...... 10

International tax

global and domestic minimum tax ...... 238, 264, 265, 294

global intangible low-taxed income (US) ...... 267

GST, ATO update ...... 242

International transactions

risks and issues ...... 342

Investment — see also Foreign investment

digital and crypto assets ...... 252

early-stage innovation companies ...... 109, 110, 393, 394

financial advice fees, deductibility ...... 181, 182

thin capitalisation rules ...... 76, 77

Investment assets

relationship breakdowns ...... 352

J

James review ...... 62, 64, 193

Joint owners

principal place of residence exemption ...... 467, 468

Judicial review

tax litigation ...... 36, 37

Jurisdiction

digital assets ...... 410, 411

K

Keys

digital assets ...... 407

Knock-down rebuilds ...... 257

Korea

Australia–Korea DTA ...... 136

L

Land

foreign investors, two-year ban ...... 335

held ready for use ...... 396, 397

proprietary estoppel ...... 373–375

subdividing, tax implications ...... 153–158

Land banking

foreign investors

– audit program ...... 391

– two-year ban ...... 335

Land tax

adjustments ...... 422

debt, company reinstatement ...... 243

NSW

– exemption ...... 12, 13

– principal place of residence ...... 467–470

Landholder duty (Vic)

change in directors ...... 118–120, 271–273

single arrangement ...... 140, 141

Landmark case

Bendel decision ...... 388, 389, 398, 434, 459, 460

Legacy pensions

commutation ...... 318, 319

reserve allocations ...... 319, 320

Legacy protection strategies

asset protection ...... 215

Legacy retirement products

conversions ...... 239

SMSFs ...... 318–320

Legal personal representatives

digital estates ...... 405–414

Legal professional privilege

Commonwealth investigations ...... 295

Legal services

definition ...... 195

distinction between tax practitioners ...... 194–196

Liable entity ...... 267

Life expectancy pensions

legacy pension commutation ...... 318

Lifestyle assets

data-matching program ...... 139, 140

Lifetime pensions

legacy pension commutation ...... 318

Limited recourse borrowing arrangements

fixed trusts ...... 160

LinkedIn user agreement

digital assets ...... 409

Litigation

Administrative Review Tribunal ...... 10, 35–37, 90

Pt IVA cases ...... 477–485

Litigation funding agreements

GST treatment ...... 432

Living-away-from-home allowance

FBT ...... 461, 462

Loan back strategies

asset protection ...... 215, 216

Loan repayments

Div 7A loans ...... 358–360, 393

students, HELP loans ...... 238

Loans

benchmark interest rate ...... 90

definition ...... 400

Div 7A — see Division 7A, loan issues

“hotchpot” arrangements ...... 218–220

or foreign source income ...... 52, 53

private company guarantees ...... 295, 296

related party, deductions ...... 239

students, HELP repayments ...... 238

unitholders in unit trusts ...... 312

unpaid present entitlements ...... 238, 398–401, 459, 460

Low-income thresholds

Medicare levy ...... 461

Lump sum settlements

income protection benefit ...... 183, 184

Luxury car tax ...... 235

definition of “fuel-efficient car” ...... 341

use for a purpose ...... 246–251

M

Machine learning ...... 22, 24, 27, 28

Main residence

subdivision of land, tax ...... 153–157

Main residence CGT exemption

foreign residents ...... 365

relationship breakdowns ...... 351, 352

subdivided land, sale of ...... 154

Managed investment trusts

Federal Budget 2025–26 ...... 390, 461

restructures ...... 394

Market-linked income streams

legacy pension commutation ...... 318

Market value substitution rule

arm’s length issues ...... 55–59

non-arm’s length issues ...... 122

Marriage breakdowns — see Relationship breakdowns

Meal allowances

expenses, reasonable amounts ...... 50

food and drink expenses, FBT ...... 461, 462

truck driver ...... 464, 465

Medicare levy ...... 390, 461

Medium and emerging public and multinational business engagement program ...... 266

Member Spotlight

Belinda Piffl ...... 357

Mental capacity

BDBNs ...... 220, 221

willmakers ...... 214, 215

Microsoft service agreement

digital assets ...... 409

Mid-Year Economic and Fiscal Outlook, 2024–25 ...... 293, 294

Ministerial powers

tax practitioners, Code of Professional Conduct ...... 64–66

Most favoured nation

double tax treaty benefits ...... 136

Motivation

emotional quotient/IQ balance ...... 32

Motor vehicles

car dealer, tax agent services ...... 201

car parking issues, FBT ...... 462, 463

luxury car tax ...... 235, 246–251, 341

relationship breakdowns ...... 353

work-related expenses

– cents per kilometre rate ...... 50, 461

– deductibility ...... 244

Multinational enterprises

country-by-country reporting ...... 86, 238, 264, 268

diverted profits tax ...... 104–107

global minimum tax ...... 83, 238, 264, 265, 294

GST, ATO update ...... 242

hybrid mismatch rules ...... 263–269

rates of tax ...... 294

thin capitalisation rules ...... 76, 77, 490, 491

Multiple entity trust groups

non-arm’s length income provisions ...... 223–225

Museum concept

car dealers ...... 246–251

myID ...... 239

myTax

tax returns, self-lodgment ...... 196, 198, 202, 203

N

National Electric Vehicle Strategy ...... 341

National Housing Supply and Affordability Council ...... 7

Negative gearing

rental property deductions, vacant land ...... 257–262

Net assets

accounting or tax concept ...... 472, 473

Net debt deductions

thin capitalisation rules ...... 76, 77

New South Wales

land tax exemption ...... 12, 13

– principal place of residence ...... 467–470

payroll tax ...... 239

New Zealand

Australia–NZ DTA ...... 136

Non-arm’s length expenses provisions

fixed trusts ...... 160

general expense upper cap ...... 278

Non-arm’s length income provisions

CGT interaction ...... 121–123, 278

disproportionate tax ...... 160, 161

fixed trust distinction ...... 159

SMSFs

– allowable activities ...... 278, 279

– investments in trusts ...... 159–161

– multiple entity structures ...... 223–225

superannuation breaches ...... 224, 225

unit trusts ...... 310

Non-assessable, non-exempt income

outbound investment ...... 492

Non-discrimination provisions

double tax treaty benefits ...... 136

Non-fungible tokens

tax treatment ...... 253, 406, 408

Not-for profits — see Charities

Notional loan repayments ...... 393

O

Objections

Inspector-General of Taxation report ...... 241

OECD

BEPS action plan ...... 491

Model Tax Convention on Income and on Capital ...... 88

Pillar Two Global Anti-Base Erosion Model Rules ...... 238, 264, 265, 268

“Off the plan” investments ...... 257, 258

Officeholder data-matching program ...... 138, 139

Onus of proof

amended assessments ...... 11, 12, 182, 183, 346–349

default assessments ...... 463

ordinary income ...... 296, 297

Ordinary income

onus discharged ...... 296, 297

subdivided land, sale of ...... 154–156

Outbound Australian investment

controlled foreign companies ...... 488, 489

country-by-country reporting ...... 493

foreign income tax offsets ...... 491

foreign tax liabilities ...... 493

franking credits ...... 492

general anti-avoidance rules ...... 493

investment structures ...... 486

non-assessable, non-exempt income ...... 492

residency ...... 486–488

small business CGT concessions ...... 492

source of income ...... 488

thin capitalisation ...... 490, 491

transfer pricing ...... 491

transferor trusts ...... 489, 490

trust income not previously taxed ...... 490

Outsourcing

tax practitioners ...... 198, 199

Overseas assessable income ...... 52, 53

Overseas travel expenses ...... 50

Overtime meal allowances

expenses

– reasonable amounts ...... 50

– truck driver ...... 464, 465

P

Paper wallets

digital assets ...... 407

Part IVA

general anti-avoidance rule extended ...... 10

legislative change ...... 239

litigation ...... 477–485

personal services businesses ...... 138

Passwords

digital assets ...... 408

Payday Super ...... 239, 495–497

PayPal

digital records ...... 405, 406

Payroll tax

NSW ...... 239

Peer-to-peer interaction ...... 28, 30–33

Penalties

avoidance, SMSF compliance ...... 438, 439

civil, tax practitioners ...... 95, 96, 194, 202

false claims ...... 140

promoter penalties ...... 51, 62, 181, 297, 298

royalty payments, mischaracterised or undervalued ...... 105

superannuation guarantee contributions ...... 495, 497

tax practitioner statements ...... 95, 96

unit amount, increase ...... 133

unregistered tax return preparer ...... 463, 464

Pension payments

SMSFs ...... 162, 163

Pensions — see also Legacy pensions

automatic reversionary pensions ...... 162, 163

death benefit pensions ...... 162, 163

defined benefit pensions ...... 318, 319

reversionary pensions ...... 162, 163

Permanent place of abode ...... 396

Personal Income Tax Compliance Program

Federal Budget 2024–25 ...... 9

Personal services businesses

Pt IVA ...... 138

Personal tax cuts

Federal Budget 2025–26 ...... 461

Personal use assets

relationship breakdowns ...... 353

Personal use exemption

digital and crypto assets ...... 252

Philanthropy

deductible gift recipient status ...... 69, 70, 89, 90

government reforms ...... 294

Productivity Commission ...... 149–151

Points-based test

early-stage innovation companies ...... 110, 114

Portugal

Australia–Portugal DTA ...... 136

Pre-CGT assets

relationship breakdowns ...... 353

Present entitlements — see also Unpaid present entitlements

deceased estates ...... 143–146

unit trusts, part-year distributions ...... 308, 309

Primary production

land held ready for use ...... 396, 397

land tax exemption (NSW) ...... 12, 13

Principal asset test

foreign investors ...... 125

Principal place of residence

holiday homes owned by trusts (Vic) ...... 274–276

NSW land tax exemption ...... 467–470

Principles-based test

early-stage innovation companies ...... 113–115

Private binding rulings

early-stage innovation companies ...... 114, 115

Private companies

benchmark interest rate ...... 90

unpaid present entitlements, Div 7A ...... 393, 398–401, 434–436, 459, 460

Private wealth

ATO focus ...... 341, 342

Productivity Commission

deductible gift recipient status

– reform ...... 69, 70, 89

– school building funds, donations to ...... 149–151

Profession

definition ...... 29, 30

Professional services

emotional intelligence ...... 32, 33

empathy ...... 24, 26

social skills ...... 33

trust ...... 31–33

Promises of land

proprietary estoppel ...... 373–375

Promoter penalties ...... 51, 62

tax exploitation schemes ...... 181, 297, 298

Proper and fair arrangements

variation of trust vesting date ...... 73, 74

Proper purpose rule ...... 479

Property

GST, ATO update ...... 242

Property development

GST disputes ...... 416–425, 427–429

Property duty

relationship breakdowns, exemption ...... 354

Property management

data-matching program ...... 139

Property settlements

relationship breakdowns ...... 351–354

Proprietary estoppel ...... 373–375

Protected tax information ...... 295

Public benevolent institutions ...... 175

Public charitable institutions ...... 69

Public enterprises

GST, ATO update ...... 242

Public groups

ATO findings report ...... 269

Public interest

protected tax information ...... 295

stay order ...... 343, 344

Public traded unit trust ...... 315

Purpose

luxury cars ...... 246–251

PwC tax leaks scandal ...... 15, 204, 295

Q

Quantity surveyor

tax agent services ...... 201

Quarantining rules

real estate investment ...... 7

R

Rates of tax

Federal Budget 2025–26 ...... 390, 461

foreign resident CGT withholding ...... 238, 239, 370–372

multinational enterprises ...... 294

non-arm’s length income provisions ...... 160, 161

R&D activities

expensing of innovation costs ...... 115

tax agent services ...... 201

tax exploitation schemes ...... 297, 298

tax incentives ...... 114

Real estate

contractual disputes, GST ...... 427–429

investment, quarantining rules ...... 7

“Real Estate Rescue” program ...... 216

Real property

foreign resident CGT withholding ...... 124–126

– SMSFs, impact on ...... 370–372

risks and issues ...... 342

sale

– CGT and residency ...... 365–369

– GST ...... 153, 155–157

unit trusts ...... 308

Reasonable care

tax agent services ...... 196

Reasonable person test

Div 7A loan repayments ...... 359

Record-keeping

Australian resident beneficiaries of foreign trusts ...... 490

CGT relationship breakdown roll-overs ...... 353, 354

digital and crypto assets ...... 252–254

transfer pricing ...... 491

trust income not previously subject to tax ...... 91

Redundancy

genuine redundancy ...... 394, 395

Reforms

thin capitalisation ...... 165, 166

Registration

TPB ...... 88, 89

Reimbursement agreements ...... 435, 436

Reinvoicing schemes ...... 491

Related party loans

deductions ...... 239

thin capitalisation rules, reform ...... 165, 166

Relationship breakdowns

CGT roll-over relief ...... 353

child maintenance trust ...... 354

child support minimisation ...... 209–212

collectables ...... 353

duty exemption ...... 354

family businesses ...... 352

family home ...... 351, 352

investment assets ...... 352

motor vehicles ...... 353

personal use assets ...... 353

pre-CGT assets ...... 353

small business CGT concessions ...... 353

SMSFs ...... 352, 353

tax implications ...... 351–354

Remote working

tax practitioners ...... 28

Remuneration

genuine redundancy ...... 394, 395

Rental properties

built on vacant land, deductions ...... 257–262

housing crisis ...... 7

relationship breakdowns ...... 351, 352

Reportable tax position disclosures

hybrid mismatch arrangements ...... 265, 267

Reporting obligations

Code of Professional Conduct, breaches ...... 95, 239

consolidated groups ...... 86

corporate tax residency ...... 86

country-by-country reporting ...... 493

foreign residents, ATO requirements ...... 124–126

SMSF contraventions ...... 438, 439

tax practitioners ...... 48, 51, 62–66, 95, 239

Reserve allocations

SMSFs ...... 319, 320

Residency

Australian residents, global income ...... 486–488

CGT, sale of assets ...... 365–369

companies ...... 86, 456

domicile test ...... 91, 396

individuals ...... 456

pending reforms ...... 391

SMSF requirements ...... 456

Resident company

definition ...... 487

Residential premises

construction on subdivided land, tax ...... 155–157

Residential property development — see Property development

Residential rental properties

sale of ...... 258

Resilience

tax practitioners ...... 24, 25, 32

Restricted data ...... 409, 410

Restructuring businesses

debt deduction creation rules ...... 241, 242

early-stage innovation companies ...... 112

relationship breakdowns ...... 352

thin capitalisation ...... 241, 242

Restructuring trusts

managed investment trusts ...... 394

Retention of profits arrangements

personal services entities ...... 138

Retirement

legacy retirement product conversions ...... 239

Retirement exemption

unit trusts ...... 314

Retirement villages

GST, ATO update ...... 242

Retrospectivity

hybrid mismatch arrangements ...... 266

Reversionary pensions

SMSFs ...... 162, 163

Risk assessment

restructures ...... 242

Royalty payments

definition of “royalty” ...... 102

embedded royalties ...... 102, 105, 106

mischaracterised or undervalued ...... 10, 105

withholding tax ...... 102–107, 239

Rural land

held ready for use ...... 396, 397

S

Safe harbours

country-by-country reporting ...... 264, 268, 269

trust loss provisions ...... 311

Sale of land

subdivided, tax implications ...... 153–158

Savings rule

unit trusts ...... 309, 310

School building funds

donations to, tax deductibility ...... 149–151

Secured loan arrangements

asset protection ...... 215

Seed phrases

digital assets ...... 407

Self-awareness ...... 32

Self-managed superannuation funds

BDBNs ...... 220, 221

defined benefit pensions ...... 318, 319

early-stage innovation company investments ...... 113

foreign residents, impact of CGT withholding ...... 370–372

holiday homes owned by trusts (Vic) ...... 276

legacy pension commutation ...... 318, 319

legacy pension reserve allocations ...... 319, 320

legacy retirement product conversions ...... 239

non-arm’s length income provisions

– allowable activities ...... 278, 279

– investment in trusts ...... 159–161

– multiple entity structures ...... 223–225

relationship breakdowns ...... 352, 353

residency requirements ...... 456

reversionary pensions ...... 162, 163

risks and issues ...... 342

unitholders in unit trusts

– CGT discount ...... 308

– non-arm’s length provisions ...... 310

voluntary disclosures ...... 438–440

Self-regulation ...... 32

Service agreements

digital assets ...... 408, 409

Shadow Economy Compliance Program

Federal Budget 2024–25 ...... 9

Share sale agreement

arm’s length market value substitution rule ...... 55–59

Shareholders

loan forgiveness, FBT or Div 7A ...... 361, 362

Shares

sale, CGT and residency ...... 365–369

Sharing economy

characteristics ...... 28–31

definition ...... 28

impact on professions ...... 27

Shortfall interest charge

deductibility ...... 238, 341

proposed changes ...... 178, 181

Single touch payroll-enabled software ...... 200

Slovenia

Australia–Slovenia DTA ...... 136

Small APRA-regulated superannuation funds

residency requirements ...... 456

Small business CGT concessions

outbound investment ...... 492

relationship breakdowns ...... 353

rural land held ready for use ...... 396, 397

sale of shares ...... 58

unitholders in unit trusts ...... 308, 314, 315

Small businesses

instant asset write-off ...... 238, 292, 293, 390

Small-to-medium businesses

assessment amendment period, extension ...... 300–303

tax assessments, amendment period ...... 88, 180

Small-to-medium enterprises

offshore investment structures ...... 486

overseas expansion ...... 486

tax residency ...... 486, 487

Social media accounts

digital records ...... 405, 406

Social skills

value to professional services ...... 33

Software programs

data-matching ...... 139

tax agent services ...... 198, 200, 202, 203

Software wallets

digital assets ...... 407

Sophisticated investors

tax offsets ...... 109

Special income rules — see Non-arm’s length income provisions

Specific anti-avoidance provisions

risk assessment ...... 242

Spouses

BDBNs ...... 220, 221

Staking rewards

tax treatment ...... 253

Stamp duty

intergenerational rural transfer ...... 344

reform package ...... 7

Start-up companies — see Early-stage innovation companies

Statutory interpretation

landholder duty (Vic) ...... 272, 273

Stay application

property developers, GST ...... 420

Stay orders

termination of registration ...... 182, 343, 344

Student loans

HELP repayments ...... 238

Subject to foreign income tax

definition ...... 265

Succession and estate planning

digital estates ...... 405–414

“hotchpot” arrangements ...... 218–220

proprietary estoppel ...... 373–375

risks and issues ...... 342

SMSFs ...... 162, 163

superannuation and BDBNs ...... 220, 221

testamentary trusts ...... 214, 215

Sufficient economic connection test ...... 86

Superannuation

adjusted taxable income, child support calculation ...... 210, 211

balances above $3m, 15% tax ...... 39, 40, 239

BDBNs ...... 220, 221

Federal Budget 2025–26 ...... 391

financial modelling ...... 39, 40

legacy pensions ...... 318–320

non-arm’s length income breaches ...... 224, 225

Payday Super ...... 239, 495–497

relationship breakdowns ...... 352, 353

unrealised gains ...... 40

Superannuation funds

Australian, double tax treaty benefits ...... 136

Superannuation guarantee

Payday Super ...... 239, 495–497

Sweden

Australia–Sweden DTA ...... 136

Switzerland

Australia–Switzerland DTA ...... 136

“Synthetic” wealth transfer

gift and loan back strategies ...... 215, 216

T

Targeted integrity rule ...... 267

Tax advisers

GST, ATO update ...... 242

risks and issues ...... 341

Tax agent services

characterising ...... 196

contractors ...... 200, 202

data matching ...... 199, 200

defining ...... 194, 195

digitalisation ...... 202

examples ...... 201

excluded services ...... 194, 200, 204

fees or other rewards ...... 195

or BAS services ...... 200

reasonable care ...... 196, 197, 199, 349

registration regime ...... 461

services for a fee ...... 193

software programs ...... 198, 200, 202, 203

third-party information ...... 196–198, 202

TPB interpretation of ...... 206–208

unregistered tax return preparer ...... 463, 464

Tax agents

services for a fee ...... 193

termination of registration

– stay orders ...... 182, 343, 344

– TPB powers ...... 18–20

Tax assessments

SMEs, amendment period ...... 88, 180

Tax Avoidance Taskforce ...... 9, 241

Tax benefit

Pt IVA schemes ...... 478–481, 493

Tax compliance

Federal Budget 2025–26 ...... 391

Tax concessions — see also Capital gains concessions

early-stage innovation companies ...... 109

– eligible investors ...... 109, 110

tax offsets

– early-stage innovation companies ...... 112, 113

– sophisticated investors ...... 109

Tax consolidation — see Consolidated groups

Tax debts

Commissioner of Taxation discretion ...... 10

interest charges, proposed changes ...... 178, 181

land tax, company reinstatement ...... 243

Tax education

Advanced Superannuation Dux Award, study period 2, 2023

– Victoria Mercer ...... 60

CommLaw1 Australian Legal Systems Dux Award, study period 1, 2024

– Riley Peake ...... 403

CommLaw1 Australian Legal Systems Dux Award, study period 2, 2024

– Ron Bao ...... 355
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Study period begins: Week commencing 30 June
Exams take place: Week commencing 15 September

Become great in tax.

L The Tax Higher
I Institute | Education

HEPCO Pty Ltd trading as The Tax Institute Higher Education PRV14349.
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Be part of a group to equip you with
tax technical skills, industry contacts
and professional understanding to
develop your confidence with
like-minded tax peers.

February-November 2025
Sydney | Melbourne | Canberra | Hobart
1.5 CPD hours per session

Register now »
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Registration now open -
be the first to secure your spot.
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TaxVibe

169" PODCAST BY THE TAX INSTITUTE

We love the vibe of tax

We bring you the sharpest minds in the tax profession,
digging deep into their unique insights and sharing nuggets
of wisdom you won’t find elsewhere.
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People power tax,
we empower people

Humans are the heart of the tax profession.

You’re part of a powerful community that keeps the tax profession
thriving. A community made up of incredible individuals, the people
who bring the Humans of Tax story to life.

We’re sharing the stories behind our Humans of Tax, be inspired
as we spotlight more of the faces that shape our membership.

The Tax
Readmore » | institute
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