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Tax News – at a glance

by TaxCounsel Pty Ltd

August – what happened in tax?

The following points highlight important federal tax developments that occurred during August 2025. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 113 (at the item number indicated).

Productivity Commission interim report

On 31 July 2025, the Productivity Commission released an interim report on its inquiry into creating a more dynamic and resilient economy. See item 1.

ATO advice under development

The ATO is currently preparing advice on a number of CGT issues. See item 2.

GST: refund arrangements

The Commissioner has issued a taxpayer alert in relation to artificial and contrived arrangements involving structuring between entities working together to improperly obtain immediate refunds of GST where the corresponding GST liabilities are either indefinitely deferred or deliberately evaded (TA 2025/2). See item 3.

The “biggest nightmare”

In a recent decision, the ART rejected an individual taxpayer’s challenge to assessments made under s 167 of the Income Tax Assessment Act 1936 (Cth) following an audit by the ATO (Dalby and FCT [2025] ARTA 1060). See item 4.

Derivation of income: statutory long service fund

The ART has held that the taxpayer derived interest on contributions that he made to the Construction Industry Long Service Leave Fund (the fund) in Victoria when the interest was paid to him on 6 July 2021 and not in earlier income years when it was credited or allocated to him under the fund’s rules (Bennetts and FCT [2025] ARTA 1092). See item 5.

Legal professional privilege

The ART has recently considered a claim of legal professional privilege made by the Commissioner to the applicant taxpayer (the applicant) being granted access to certain documents produced in response to summonses issued at the applicant’s request (Australia Investment Holding Group Pty Ltd and FCT [2025] ARTA 1185). See item 6.

CGT event K6

The Commissioner has published an addendum to TR 2004/18 which relates to the application of CGT event K6 (pre-CGT shares or trust interest). The addendum revises aspects of the ATO’s view on how capital gains should be calculated when CGT event K6 occurs. Specifically, the addendum reflects the view that only one capital gain can arise under CGT event K6 and clarifies which property needs to be taken into account when calculating the capital gain.


President’s Report

by Tim Sandow, CTA
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The Tax Summit: shaping our moment together

President Tim Sandow reflects on The Tax Summit and the generous spirit of the tax community.

One of the best parts of my role as President of The Tax Institute is seeing our members in action across the country. I have the opportunity to see our community freely sharing their insights and ideas with their peers — helping us all to understand and navigate the complexities of our tax system.

But the thing I love the most about our community is what I don’t see. I don’t see ego or arrogance. I don’t see people withholding knowledge or opportunities. I don’t see tax professionals giving up on our tax system, despite the challenges.

This generous spirit is key to the way we work, particularly when it comes to our advocacy efforts. Not only do our members give us an understanding of areas of the tax system that need fixing, but they usually also suggest how it can be fixed.

That is what makes the crucial difference. We’re not here to whinge about things. We are here to constructively advocate on your behalf to make the tax system more certain, simpler and fairer.

Our theme this year at The Tax Summit was “Shape the Moment”. This reflects the fact that, although we are operating in a rapidly evolving environment, we are each responsible for and capable of shaping our current and future circumstances. We have the skills, the connections and the drive to define our own professional experience. We aren’t sitting back and waiting to see what happens — we’re actively advocating for ourselves, our peers and our profession.

It was a privilege and a pleasure to see this in action at The Tax Summit this year, and to connect with you all.

Community Achievement Awards

The Gala Dinner is always a highlight of The Tax Summit program, and it was wonderful to see our community get together to connect and celebrate each other through the Community Achievement Awards.

Congratulations to the award recipients, who showcase the attitude, passion and dedication that makes our Institute so great. Taking time to recognise the impressive efforts of talented tax professionals who have gone above and beyond, not only for the Institute but also for the broader community, is so important, especially at times when our profession is dealing with uncertainty, regulatory scrutiny and constant change.

Thank you to our community

Last, but most certainly not least, I’d like to extend a warm thank you to the dedicated volunteers who made The Tax Summit possible. Your efforts, planning and generous support brought The Tax Summit to life and made it an event worth remembering.

A warm thank you also to the speakers, attendees, sponsors and partners who contributed to the event and brought your A-game for three packed days of technical insight, networking and building community.

The support of The Tax Institute and our tax community has never been as important as it is right now. I hope you enjoyed The Tax Summit experience, and I hope to see you there again next year.


CEO’s Report

by Scott Treatt, CTA
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Shaping the moment at The Tax Summit 2025

CEO Scott Treatt recalls The Tax Summit and the positive impact it had on fostering conversation on topics affecting the industry.

From education comes knowledge; from knowledge comes opportunity. Knowledge empowers people, brings together communities, and works to advance society as a whole. Education is at the core of what we do at The Tax Institute — our mission is to educate the tax profession and improve the tax system for all.

We are all passionate about knowledge at the Institute — from our volunteers who help organise our events or assist with the operations of our Institute, to our many speakers and contributors who give their time and expertise generously to support our events and resources, to those who participate in our events, and to all of our team members who make it possible to share and deliver knowledge.

As we wrap up The Tax Summit for this year, I could not be more proud to be part of the community furthering education and learning in the tax profession.

I’d like to say a huge thank you to our organising committee who put in countless hours and much thought and planning to make The Tax Summit possible. The committee is made up of members who represent the interests and needs of their fellow members admirably.

Thank you also to the speakers who shared their expertise, and to the sponsors who supported the event and shared further opportunities with attendees. And of course, thank you to everyone who attended.

I’m very proud of the calibre of the technical insights, the networking opportunities, and the overall experience on offer at the Summit this year. Over three days, we heard from keynote speakers representing the best of thinking in the industry, and stream speakers who are the experts in their chosen specialty.

Every person who came along engaged in robust discussion and debate about the state of tax today and, I hope, came away with new ideas and insight. You all create and shape our community — you are the tax community — so thank you for being there and lending your voice to the discussion.

This year, we introduced a “meet the speaker” zone to the Summit, which was a dedicated space for attendees to meet, discuss and engage with speakers after their sessions for a deeper exploration of key topics. I’m very pleased to be able to offer this kind of face-to-face learning opportunity for our attendees. We are, above all, a community, here to support each other. This kind of knowledge-sharing is key to what we are all here for.

Congratulations to our Community Achievement Award recipients

Speaking of our community, I would like to extend a warm congratulations to the recipients of our Community Achievement Awards. These awards recognise members of The Tax Institute community who go above and beyond to support the Institute and its members in various ways. They embody the spirit of “by members, for members”.

What’s next?

The Tax Summit has come and gone, but the year is not over yet! There are still plenty of events in coming months. These events give you the opportunity to gain invaluable CPD points, but they also give you other opportunities to catch up with peers that you may have not had a chance to speak to at The Tax Summit. I look forward to seeing you at an upcoming event.


Tax Counsel’s Report

by John Storey, ATI
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Harmonising the definition of “employee”

The inconsistent definitions of “employee” across different legislative regimes require harmonisation to simplify compliance and support broader reforms to Australia’s tax system.

There are multiple reasons why Australia’s tax system is so horrendously complicated. Some parts of our tax system were originally designed for a very different era, but instead of being comprehensively reformed to remain fit for purpose, continual patching and tweaking have resulted in a complex mess. The “Budget night” process, where state and federal treasurers routinely announce annual changes to their tax regimes, typically results in constant tinkering with little time, energy or resources left over for wholesale reform.

But some reasons defy easy explanation. A fundamental concept in tax law, and for other legal purposes, is whether an individual is an employee or a contractor. Payments to employees are subject to pay as you go (PAYG) withholding, benefits provided to employees are subject to fringe benefits tax (FBT), and salary or wages paid to employees trigger superannuation guarantee (SG) obligations for employers. At a state or territory (state) level, it also triggers an employer’s liability for payroll tax (PRT). Beyond tax, whether a worker fits within the definition of “employee” can impact a raft of rights and responsibilities under the Fair Work Act 2009 (Cth) (FWA), such as entitlements to annual, personal or parental leave.

Yet, inexplicably, no clear definition of the meaning of “employee” exists across these different legislative regimes.

The Productivity Commission is currently undertaking “five pillars” of productivity inquiries to address Australia’s lagging productivity, accompanied by an Economic Reform Roundtable on 19 to 21 August 2025, being chaired by the Treasurer, the Hon. Dr Jim Chalmers MP. Some low-hanging fruit to help improve productivity would be to harmonise the definition of “employee” across the different taxes, levels of government, and related legislative regimes.

Lack of harmonisation of the definition of “employee”

The above legislative regimes take as their starting point the “ordinary meaning” or “common law” definition of “employee”. But the picture quickly gets cloudier from there. Consider the variation across the regimes discussed below:

• the PAYG withholding regime does not define “employee”, so the term takes its ordinary meaning under the common law. For many years, this meant looking at the “multifactorial” test articulated in the High Court case, Hollis v Vabu Pty Ltd.1 This test purported to ignore the legal form for how an individual was engaged and instead looked at the substance of the arrangement. This test rested on weighing up different factors and how an individual is engaged in practice, so it was often unclear whether an individual was an employee or a contractor, but the test at least offered the benefit of familiarity as practitioners and employers had long-grown accustomed to applying it;

• however, the more recent High Court decisions of Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd2 (Personnel Contracting) and ZG Operations Australia Pty Ltd v Jamsek3 (Jamsek) overturned the multifactorial approach. The common law position is now that, in most cases, the status of an individual is determined by the legal form in which they are engaged (such as a contract), and absent a legal challenge to the contract’s efficacy, there is no need to look beyond it. This potentially offers greater certainty than the multifactorial test but, in the short term, the change in position by the High Court has created some uncertainty;

• FBT similarly relies on the (now revised) common law meaning of “employee”;

• for the purposes of the SG regime, s 12(1) of the Superannuation Guarantee (Administration) Act 1992 (Cth) (SGAA) specifically states that the terms “employee” and “employer” have their “ordinary meaning”. However, this ordinary meaning is expanded on. For example, s 12(3) provides that a person is deemed to be an employee if they “[work] under a contract that is wholly or principally for the labour of the person”. Similarly, s 12(8) extends the definition to include certain roles, being any “performance or presentation of, any music, play, dance, entertainment, sport, display or promotional activity or any similar activity”. Because of these extended definitions of “employee”, an individual could be a contractor for common law purposes, but an “employee” for SG purposes;

• PRT is a state tax obligation, administered by each state’s revenue authority. Each state therefore has its own laws and rules, and despite harmonisation efforts, differences remain. Each state broadly operates the same way by imposing PRT on “wages” paid to employees. The meaning of “employee”, which generally takes its ordinary meaning, is expanded by the “relevant contract” provisions. For example, in Victoria, s 32(1)(a) of the Payroll Tax Act 2007 (Vic) (VPTA) effectively deems payments made to a contractor to be taxable “wages” if the contractor “supplies to another person services for or in relation to the performance of work”, subject to various exceptions. Although including contracts “for the performance of work” is somewhat akin to the SGAA concept of including contracts “principally for labour”, the tests are by no means identical. A contractor could be deemed an employee for PRT purposes but not SG purposes, or vice versa; and

• until recently, the FWA followed the trend set by the tax regimes above by not comprehensively defining the meaning of “employee” and instead leaving this to the ordinary common law meaning. That is, until Personnel Contracting and Jamsek. Following these decisions, in August 2024, s 15AA was introduced into the FWA with the express goal of reversing the impact of those cases. Section 15AA(1) provides that whether an individual is an employee must be “determined by ascertaining the real substance, practical reality and true nature of the relationship”. Section 15AA(2) makes it clear that this requires an analysis of the “totality of the relationship” and “how the contract is performed in practice”. Effectively, a return to the old multifactorial test. This amendment applies only to the FWA, not for any tax purpose or at common law.

Differences have often existed between state laws or between state and federal laws, but this has now been compounded with differentiation across multiple federal laws. Businesses must therefore grapple with multiple definitions of “employee” for different purposes, an obvious challenge to efforts to comply with their tax and other legal obligations.

Example

Samantha is an accountant and is engaged under a contractor agreement to perform services for Comply Co in Victoria. The agreement makes it clear that Samantha must provide her own equipment and she has a degree of autonomy over when and how she performs her services. Samantha is engaged exclusively with Comply Co for three months to help Comply Co update its HR and payroll systems so it can comply with the myriad legislative obligations it might owe to employees or contractors. Comply Co does not ordinarily require this assistance or engage anyone to do it throughout the rest of the year.

Once Comply Co’s systems have been upgraded, an issue arises regarding Samantha’s engagement and, ironically, whether Comply Co has complied with its legal obligations to her:

• for PAYG withholding and FBT purposes, the legal contract between Samantha and Comply Co makes it clear that Samantha is not an employee, so Comply Co has no obligations under those regimes;

• for SG purposes, Samantha has been engaged under a contract principally for her labour. She is therefore entitled to SG in addition to her contractor payments;

• however, for PRT purposes, an exclusion from the relevant contract provisions applies because Comply Co does not ordinarily engage anyone for the services provided by Samantha for more than 180 days a year (see s 32(2)(b)(ii) VPTA), so it has no PRT obligations; and

• on review, it is clear that Comply Co exercised a high level of control over Samantha’s work. Therefore, under the old multifactorial test, on balance she was likely an employee, despite the terms of the contract, and therefore is entitled to various rights under the FWA.

As this example illustrates, businesses can easily misclassify an individual if they lack awareness or understanding of the nuances between each obligation. Employers can therefore be subject to resulting tax shortfalls, penalties, interest, or other legal claims from employees.

Closing comments

As addressed in The Tax Institute’s 2021 landmark discussion paper, Case for Change, the definitions across the various employment taxes need to be reviewed and harmonised. The current “five pillars” and economic roundtable discussions will no doubt generate some exciting, headline-grabbing proposals to reform our tax system. But unless the most basic features of our current system are reformed, new proposals may produce only more layers of regulation on top of broken foundations. Nothing could symbolise broken foundations better than a fundamental concept such as “employee” being subject to a High Court reversal then a non-universal legislated counter-reversal, leaving businesses facing multiple and contradictory regimes for determining whether a worker is an “employee”.

References

1 [2001] HCA 44.
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Tax News – the details

by TaxCounsel Pty Ltd

August – what happened in tax?

The following points highlight important federal tax developments that occurred during August 2025.

Government initiatives

1. Productivity Commission interim report

On 31 July 2025, the Productivity Commission released an interim report on its inquiry into creating a more dynamic and resilient economy.

As part of this work, the Productivity Commission had been tasked with identifying priority reforms and developing actionable recommendations. In the interim report, the Productivity Commission presents draft recommendations focused on two key policy reform areas:

1. corporate tax reform to spur business investment; and

2. regulating to promote business dynamism.

More particularly, the draft recommendations include the following:

• the corporate tax system should be made more efficient by moving towards a system with a lower company income tax combined with a new net cashflow tax;

• the headline company tax rate should be lowered to 20%. Lowering Australia’s headline company tax rate to 20% would increase investment by increasing retained earnings, attracting foreign capital into Australia, and boosting the after-tax return that companies receive on their investments;

• under this proposal, the company tax rate for Australia’s largest companies, with a turnover above $1 billion, would remain at 30%. In the long-term, the government should seek to fund broader effective reductions in company income tax, depending on an evaluation of the initial reform; and

• the initial reform should be revenue neutral in the medium-term and funded from within the company tax system. The Productivity Commission proposes a net cashflow tax of 5% to be applied to company profits. This tax would allow companies to deduct the full capital expenditure costs from their profits in the year they are incurred. Consequently, the net cashflow tax would be more encouraging of capital expenditure than the current system, thereby helping to produce a more dynamic and resilient economy.

The proposed net cashflow tax is expected to create an increased tax burden for companies earning over $1 billion. The proposed cashflow tax is designed to minimise any negative impact on investment.

The Commissioner’s perspective

2. ATO advice under development

The following are CGT issues on which the ATO is currently preparing advice.

Back-to-back CGT roll-overs

A draft practical compliance guideline is under development which will explain when the ATO is more likely to apply compliance resources to consider potential tax risks, including the application of the general anti-avoidance provisions of the income tax law (Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36)) to an arrangement that comprises multiple CGT roll-overs.

Deceased estates: “double death”

A draft taxation determination is under development which will clarify the Commissioner’s view on the application of the CGT deceased estate roll-over concession in Div 128 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) when a beneficiary of a deceased estate dies before a CGT asset of the deceased estate passes to them.

Deceased estates: right to occupy dwelling

A draft taxation determination is under development which will consider what constitutes a right to occupy a dwelling “under the deceased’s will” for the purpose of obtaining the CGT main residence exemption in s 118-195 ITAA97.

3. GST: refund arrangements

The Commissioner has issued a taxpayer alert in relation to artificial and contrived arrangements involving structuring between entities working together to improperly obtain immediate refunds of GST where the corresponding GST liabilities are either indefinitely deferred or deliberately evaded (TA 2025/2).

The arrangements involve false invoicing where entities claim GST credits for acquisitions that they did not make, or did not make to the extent claimed, and are established to obtain a benefit from the tax system to which there is no entitlement.

The arrangements typically involve:

• purported high-value acquisitions of goods or services at inflated prices, giving rise to large GST refund claims;

• the appearance of high-value transactions taking place where, in reality, no transactions have occurred, or if transactions have occurred, not to the extent claimed; and

• services often vaguely described as “project management” or “consultancy services”, deliberately making the services difficult to verify.

More particularly, the arrangements of concern to the ATO usually include some or all of the following features:

• the supplier and the recipient are not dealing at arm’s length and are often related parties or associates of one another. There may be “straw directors” installed to obscure the true nature of their connection;

• the supplier and the recipient may or may not be part of a larger group of entities, some or all of which undertake genuine business activities;

• there is false invoicing between related entities, for example, inflating invoices or issuing invoices where nothing is actually provided or that do not include sufficient detail about what has been purportedly supplied;

• there is a deliberate misaligning of GST accounting methods across a group of entities, for example, one entity operating on a non-cash basis while another on a cash basis in order to contrive a GST refund before any GST becomes payable;

• there are multiple entities within the group claiming a GST credit for the same acquisition; and

• the activity that the purported acquisition is in relation to is not undertaken, nor ever seriously contemplated.

ATO concerns

The ATO is concerned that entities are using these types of arrangements to commit tax fraud by improperly obtaining GST refunds and evading GST obligations. Also, the purported supplies in these arrangements are artificial, contrived and improperly obtain a tax benefit for the entities involved.

Recent case decisions

4. The “biggest nightmare”

In a recent decision, the ART rejected an individual taxpayer’s challenge to assessments made under s 167 ITAA36 following an audit by the ATO (Dalby and FCT1).

The taxpayer was a businessman from the Townsville region of Queensland. His wide range of businesses included the construction and rental of student accommodation, the delivery of workplace machinery training, and trading in scrap gold.

For each of the 2013 to 2016 income years, the taxpayer returned losses, that is, his declared expenses were higher than his declared income in each year. The Commissioner commenced an audit into the taxpayer’s tax affairs for those income years, and ultimately assessed the taxpayer for additional income tax and penalties totalling $3,085,830 for the income years. The taxpayer’s objections to each of the assessments were disallowed by the Commissioner and the taxpayer sought a review of the Commissioner’s disallowance decisions by the ART. The ART upheld the Commissioner’s decisions.

In making his assessment of additional income, two matters were of particular interest to the Commissioner. First, from its incorporation in September 2007 until its liquidation in November 2018, the taxpayer was the sole director and shareholder of Mango Reef Pty Ltd (Mango Reef), and so was the company’s controlling mind. During the 2014 to 2016 income years, funds were withdrawn from Mango Reef by way of cash cheques, signed by the taxpayer. The amounts comprised: (1) $3,277,000 in the 2014 income year; (2) $947,661.60 in the 2015 income year; and (3) $177,000 in the 2016 income year. The taxpayer was personally assessed on the basis that all of these funds were to be included in his ordinary income.

Second, the taxpayer was the owner of various properties in the Townsville area. In the 2014 and 2015 income years, he sold three properties, each at a profit. The amended assessments issued to the taxpayer following the audit also included tax on undeclared capital gains from two of these property sales.

The ART said that, to succeed in the reviews, the taxpayer was required to positively prove what his income was in each of the income years under consideration but he was both unprepared, and unable, to do so. When questioned during his evidence, he could not tell the ART what his income in any of the three income years under consideration was. He frankly admitted that, for the 2014 income year, he had “no idea” what his income was, and for the 2015 and 2016 income years, he told the ART that he “believed” that the returns he filed were correct, but in closing submissions he walked that back to a position of considerably less certainty. The difficulty that this led to was that, even if the ART were to conclude that all of the Mango Reef money was used in the carrying on of a business (which the ART did not), that of itself was insufficient to prove the correctness of the returns filed by the taxpayer as his assessable income in the three years “remained a mystery”.

The ART said that, ultimately, it had concluded that the taxpayer had exhibited an “entirely cavalier” attitude to his tax affairs. The failure to keep proper business records, issue tax invoices for work he had done, keep receipts for the expenses he had incurred in earning his income, or to provide any analysis of his income and expenses in any of the income years, and his failure to obtain advice on CGT prior to filing his income tax returns, along with his failure to check the documents which he filed with the ART, suggested that he did not regard the tax laws as applying to him, and that he did not need to take his tax obligations seriously.

Interestingly, in his evidence, the taxpayer acknowledged the problems that he posed for his accountant in the following terms:

“… I believe I’m the biggest nightmare for my accountant. She now is not practicing and I have a new accountant, and I’m still the biggest nightmare because my records are very, very — not so much questionable but very, very poor. It’s always a challenge. My accountant said to me unless I have documentation, we can’t move forward. Yes, my bookkeeping skills are very, very basic, very minimal. I don’t do invoices. I just — there’s so much I don’t do. Personally, I do have trouble keeping up to date and stuff.”

5. Derivation of income: statutory long service leave fund

The ART has held that the taxpayer derived interest on contributions he made to the Construction Industry Long Service Leave Fund (the fund) in Victoria when the interest was paid to him on 6 July 2021 and not in earlier income years when it was credited or allocated to him under the fund’s rules (Bennetts and FCT2).

The taxpayer was a bricklayer who, before his retirement in July 2021 on account of ill health, had worked for a considerable time in the Victorian building and construction industry, both as an employee and as a working sub-contractor.

The taxpayer was a beneficiary of the fund. Employers in the building and construction industry are required to make contributions to the fund, and working sub-contractors could voluntarily elect to participate in the fund. Once seven to 10 years (as applicable) of eligible service was completed, a long service leave benefit could be claimed by a working sub-contractor.

The fund was established in 1983 by the former Construction Industry Long Service Leave Act 1983 (Vic) (now the Construction Industry Long Service Leave Act 1997 (Vic)), and was managed and governed by a trust deed and rules set out in schedule 2 of the trust deed (the rules). Importantly, cl 2.3 of the trust deed expressly provided that a beneficiary had no right, title or interest in any income unless and until the trustee declared them presently entitled under cl 3.3. Additionally, cl 3.1 of the trust deed gave the trustee discretion to determine income allocations, and cl 3.5 confirmed that this could occur at any time. Clause 3.9 addressed the treatment of income where no determination was made.

The fund operated in accordance with the Act, the trust deed and the rules. In terms of the interest payments at issue, interest accrued on contributions made to the fund by working sub-contractors. Its calculation and payment was dealt with under the rules.

The fund provided for interest to accrue on contributions made by working sub-contractors. The taxpayer made contributions to the fund while he was an employee, as well as while he was a working sub-contractor. The taxpayer received an interest payment from the fund on 6 July 2021 but did not include this amount in his 2022 income tax return.

The Commissioner issued an amended assessment to the taxpayer for the 2022 income year which included the interest on the basis that the taxpayer derived the interest when it was received by him. The taxpayer objected on the basis that the interest was derived in earlier years (when it was credited or allocated under the fund’s rules). The taxpayer’s position was that the interest had been derived for tax purposes in each income year that it was calculated or dealt with on his behalf. If that contention was correct, the taxpayer’s objections would succeed for the income years in respect of which the Commissioner’s power of amendment was time-barred.

The ART rejected the taxpayer’s contentions and held that the taxpayer did not derive the interest income until it was paid to him in the 2022 income year. The determination of entitlement to interest was governed under the relevant trust deed and rules which meant that the taxpayer had no present entitlement to the interest until specific conditions were met, including a written request and a determination by the trustee. Further, the effect of cl 2.3 of the trust deed was that the taxpayer had no right, title or interest in any income until the trustee declared him presently entitled under cl 3.3. This meant that, although the taxpayer had an expectation of income, this was not sufficient for it to be said that he had derived it for tax purposes.

Although the rules required interest to be calculated annually, there was no requirement for the trustee to make an annual determination to apply income to beneficiaries. This meant that the mere calculation or crediting of interest under the rules did not amount to making the taxpayer presently entitled to that income or give him any rights to it. As a result, nothing could be “applied” on his behalf.

6. Legal professional privilege

The ART has recently considered a claim of legal professional privilege made by the Commissioner to the applicant taxpayer (the applicant) being granted access to certain documents produced in response to summonses issued at the applicant’s request (Australia Investment Holding Group Pty Ltd and FCT3).

The Commissioner’s privilege claim was in respect of communications, file notes and draft reports prepared by an expert, a Mr Anh Nguyen, then a partner at KordaMentha, or staff assisting Mr Nguyen, and arose in the context of the applicant’s application to the ART for the review of the Commissioner’s decision disallowing an objection against income tax assessments issued to the applicant. A controversy in the proceedings concerned whether certain deposits recorded in the applicant’s bank statements represented assessable income or, as the applicant asserted, amounts advanced pursuant to loan agreements between the applicant and associated entities.

Mr Nguyen was engaged by the Commissioner to provide an opinion regarding the extent to which the applicant had substantiated its claims that entries in the bank accounts related to loans and therefore did not represent assessable income. Mr Nguyen considered 38 entries with a total value of $41,477,454, although the Commissioner’s assessments treated only some of these entries as representing assessable income. Two reports prepared by Mr Nguyen were filed in the ART.

The first Nguyen report was dated 1 July 2024. This report concluded that 28 of the 38 transactions, amounting to approximately $31 million in value, were substantiated as not representing assessable income; of those entries, approximately $8.6 million had formed part of the relevant deposits that had been included in the Commissioner’s assessments.

The second Nguyen report was dated 8 November 2024. In this report, Mr Nguyen opined that there were errors in the first Nguyen report and that only 18 of the 38 transactions, amounting to approximately $20 million in value, were substantiated as not being assessable income. Consequently, of the total amount in dispute, the value of entries accepted as substantiated reduced from approximately $8.6 million to approximately $2.8 million.

For the purposes of cross-examining Mr Nguyen at the hearing of the substantive review, the applicant wanted access to draft reports and appendices, communications and file notes of meetings between Mr Nguyen and/or his staff and the Commissioner’s legal representatives in the period between the first and second reports. The Commissioner resisted such access being granted on the basis that the documents comprised legally privileged communications.

The documents which ultimately became the subject of the Commissioner’s objection were summarised in a schedule to a statement of Mr Borrelli, a solicitor and senior associate in the employ of Gadens, the solicitors acting for the Commissioner.

The documents were produced in response to summonses issued at the request of the applicant to the Commissioner, Mr Patrick Walsh of Gadens (the solicitor on the record for the Commissioner), Mr Nguyen and KordaMentha. The applicant summarised the documents as falling into two categories.

The category 1 documents were drafts of the second Nguyen report, and drafts of an amended appendix D to the second Nguyen report, that were not sent by Mr Nguyen or KordaMentha to the Commissioner’s representatives. The applicant denied that these documents were privileged but said that, if they were privileged, the privilege had been waived for the same reasons submitted in respect of the category 2 documents.

The category 2 documents were sent to the Commissioner’s lawyers. They comprised annotations on a copy of the first Nguyen report and on other documents said to be privileged: file notes of meetings between KordaMentha and the Commissioner’s lawyers and others; draft reports; and related emails. The applicant contended that any privilege attached to these documents had been impliedly waived.

The Commissioner maintained that all of the documents and communications were privileged and remained so. The Commissioner denied that any waiver had occurred.

The ART’s decision in relation to the Commissioner’s objection to access were:

“(a) Category 1 documents — Not privileged. Access to be granted subject to possible redaction of annotations on draft Appendix D documents to be determined.

(b) Category 2 documents — Privileged (privilege not waived). Access to be denied.”

It may be noted that, in its judgment, the ART commented that why, as a matter of transparency in public administration, the Commissioner would not simply make the material available to the applicant was not explained. Nor did the ART seek an explanation, the ART’s role being to determine whether the Commissioner was entitled to the privilege. If the right to the privilege applied in the circumstances, it was not part of the ART’s role to review the Commissioner’s decision to exercise that right.

TaxCounsel Pty Ltd
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Tax Tips

by TaxCounsel Pty Ltd

“Agreement” issues

A recent stamp duty decision of the New South Wales Supreme Court highlights some issues that the concept of an agreement can raise.

Background

In its recent decision in Shand v Chief Commissioner of State Revenue,1 the New South Wales Supreme Court (Hmelnitsky J) has considered the concept of an agreement in the context of the Duties Act 1997 (NSW) (Duties Act).

The particular issue that arose in the case was the nature of the transaction that occurred when the plaintiff, who was the sole executor of her mother’s deceased estate, entered into a contract with herself to acquire a property that was owned by her in her capacity as executor.

The parties agreed that, one way or another, a “transaction” within the meaning of s 8(1)(b) of the Duties Act occurred on execution of the contract. The dispute was as to whether that transaction was (as the plaintiff contended) a “surrender of an interest in land” by the other beneficiaries or was (as the Chief Commissioner contended) an “agreement for the sale or transfer of dutiable property”. The parties accepted that, if the transaction was neither of these things, it was nevertheless within the scope of s 8(1)(b)(ix) and dutiable on that basis.

The facts

The relevant facts of the Shand case were as follows.

The plaintiff and her three siblings were the residuary beneficiaries under the will of their mother (Mrs Shand) who died in 2022.

The will (which was dated 6 August 2019) appointed the plaintiff as executor and trustee. The will provided for the residue of Mrs Shand’s estate to be held on four separate testamentary trusts (one for the benefit of each of her four children and their respective families). The testamentary trust that was to be established for the plaintiff and her family was to receive 27.3% of the residue of the estate.

One of the assets of the estate was a house in Bondi Junction (the property), which was owned by the deceased unencumbered. On 15 December 2022, the plaintiff caused a transmission application to be lodged with the Land Titles Office, as a result of which she became the registered proprietor of the property. The transmission application identified the plaintiff in her capacity as executor.

By about the middle of 2023, the plaintiff had got in most of the assets of the estate. By the time of the auction of the property in October 2023, the only assets of the estate that had not been dealt with were the property, some artworks and a loan to one of the plaintiff’s siblings, which, according to cl 4.3 of the will, was to be set off against that sibling’s entitlements under the will. Liabilities had all been either discharged or provided for. The only ongoing expenses related to the plaintiff’s ongoing care of her mother’s dog and a small amount of insurance on some artworks that had not been sold as contemplated by cl 5 of the will, the net proceeds of which were to be distributed as a specific gift.

The plaintiff appointed a real estate agent for the purpose of marketing the property for sale at a public auction. An auction was held on 3 October 2023 and the plaintiff was the winning bidder. On the same day, she executed a standard form contract for the sale of land in which she was identified as both vendor and purchaser (the contract). Where the contract identified the plaintiff as purchaser, it did so as “Fiona Campbell Shand (in her personal capacity)”. The purchase price was $5,010,000 and the time for completion was 19 January 2024.

Completion of the contract occurred on 19 January 2024 in accordance with the contract, and on the same day, the plaintiff caused a transfer to be lodged at the Land Titles Office in which she was identified as both vendor and purchaser. The plaintiff paid the whole of the purchase price.

The plaintiff submitted that, by the time of the auction of the property, the residue had been “effectively” ascertained in the sense that the plaintiff did not require the assets of the estate for the purpose of meeting liabilities. Hmelnitsky J accepted that this was a largely accurate statement of the facts. There was no direct evidence as to what had occurred in the administration of the estate since the execution of the contract on 3 October 2023. There was, as indicated, some evidence that a transfer was lodged on 19 January 2024, although it effected nothing because there was no change in the registered owner.

There was no suggestion in the evidence that the plaintiff intended to, or in fact did, appropriate the property in satisfaction of any of her entitlements under the will. Nor was there any suggestion that the steps she took to acquire the property were the subject of any kind of agreement among the beneficiaries. There was no evidence that the other beneficiaries were aware of the transaction at the time it occurred.

The legislation

The disputed issue concerned the way that Ch 2 of the Duties Act applied in these circumstances. That Chapter charges duty on “transfers” of dutiable property (s 8(1)(a)) and on a range of “transactions” identified in s 8(1)(b). It was common ground that the execution of the contract was not a transfer.

So far as is relevant, s 8 of the Duties Act provides:

“(1) This Chapter charges duty on —

(a) a transfer of dutiable property, and

(b) the following transactions —

(i) an agreement for the sale or transfer of dutiable property,

…

(iii) a surrender of an interest in land in New South Wales,

…

(ix) another transaction that results in a change in beneficial ownership of dutiable property, other than an excluded transaction.

…

(2) Such a transfer or transaction is a “dutiable transaction” for the purposes of this Act.

…

(3) In this Chapter —

“beneficial ownership” includes ownership of dutiable property by a person as trustee of a trust.

“change in beneficial ownership” includes the following —

(a) the creation of dutiable property,

(b) the extinguishment of dutiable property,

(c) a change in equitable interests in dutiable property,

(d) dutiable property becoming the subject of a trust,

(e) dutiable property ceasing to be the subject of a trust.”

If the transaction was dutiable under s 8(1)(b)(iii), the parties agreed that duty was payable on 72.7% of the value of the property because, in that event, duty would only be payable by reference to the value of the interests in land surrendered to the plaintiff by the other beneficiaries. On the other hand, if the transaction was dutiable under either s 8(1)(b)(i) or (ix), duty was payable on the whole of the value of the property because the dutiable property that was the subject of the agreement or other transaction was the property itself.

The assessment

On 16 January 2024, the Chief Commissioner issued a notice of assessment. The basis of the assessment was that the contract was an agreement within the meaning of s 8(1)(b)(i) of the Duties Act. An objection to the assessment was disallowed by the Chief Commissioner and the plaintiff filed a summons in which she applied for a review of the assessment under s 97 of the Taxation Administration Act 1996 (NSW).

The issues in dispute

The argument before Hmelnitsky J proceeded on the basis that the following were the main issues in dispute:

• whether the contract was an “agreement” as that expression is used in s 8(1)(b)(i);

• whether the interests, if any, which the residuary beneficiaries had in the property could be described as an “interest in land” as that expression is used in s 8(1)(b)(iii); and

• if so, whether entering into the contract could appropriately be characterised as the “surrender” by the residuary beneficiaries other than the plaintiff of those interests.

Was the contract an “agreement”?

Hmelnitsky J said that the expression “agreement” in Australian duties legislation has generally been taken to have its ordinary legal meaning of a binding contract.2 The proposition that, as a matter of contract law, there must be at least two parties to a contract, is longstanding. It has been said for a very long time, and it has been said often, that a person cannot contract only with himself or herself.3

His Honour said that this proposition may be contrasted with the so-called equitable rule against self-dealing which was explained by Megarry V-C in Tito v Waddell (No. 2)4 as follows:

“The self-dealing rule is … that if a trustee sells the trust property to himself, the sale is voidable by any beneficiary ex debito justitiae,5 however fair the transaction. The fair-dealing rule is … that if a trustee purchases the beneficial interest of any of his beneficiaries, the transaction is not voidable ex debito justitiae, but can be set aside by the beneficiary unless the trustee can show that he has taken no advantage of his position and has made full disclosure to the beneficiary, and that the transaction is fair and honest.”

Hmelnitsky J went on to say that the two propositions are quite distinct. The former concerns the question of whether a contract has come into being. The latter concerns the consequences in equity of attempts by a trustee to gain a benefit for itself. However, it would not be correct to assume that the equitable rule rests on the premise that it is otherwise possible for a trustee to contract with itself in the first place. In fact, properly understood, the equitable rule represents the conflation of several ideas, including the proposition that a person cannot contract with himself or herself.

Hmelnitsky J6 said that the specific question of whether a trustee may contract with itself in another capacity was considered by Bryson JA (Spigelman CJ and Ipp JA agreeing) in Minister Administering National Parks and Wildlife Act 1974 v Halloran.7 Bryson JA said:

“Transactions in which Pacinette in its own interest dealt with the Pacinette Property Trust, or with itself in the capacity of the trustee of the Pacinette Property Trust, involve conceptual difficulties which cannot be resolved. The documents relating to these transactions speak as if there were dealings between two persons, Pacinette in its own interest and Pacinette as trustee of the Pacinette Property Trust; there can be no contractual relationship in that form, whether for the issue of ordinary units or for their redemption in consideration of the purchase of real property. A trustee cannot contractually deal with itself so as to sell trust property to itself in some capacity other than as trustee; the closest approximation to such a transaction which conceptually can take place is that a trustee can discharge itself from a trust obligation in respect of a property, but only if it has authority under the constitution of the trust or in some other way to do so. Such events are commonly referred to as self-dealing but this use of language is not entirely accurate. On the false assumption that a trustee in its personal capacity and in its trustee capacity are different persons see Suncorp Insurance and Finance v Commissioner of Stamp Duties.[8]”

Hmelnitsky J said9 that, in his view, what was said by Bryson JA in Halloran correctly stated the position.

Agreement in the Duties Act

The Chief Commissioner submitted that the expression “agreement” is not defined in the Duties Act and that it should be given a wide meaning that includes agreements between the same person acting in distinct capacities. It was submitted that it should not be given its “narrow” ordinary legal meaning of a binding contract.

Hmelnitsky J rejected this submission. His Honour was unable to discern from the language of s 8 an intention that “agreement” in that section should be read in that way and, in his view, the contract was not an agreement for the sale or transfer of dutiable property within the meaning of s 8(1)(b)(i).

“interest in land”

When considering the expression “interest in land”, Hmelnitsky J said that the expression is used in various places in the Duties Act, including in Ch 4 where it is of central importance in identifying the “land holdings” of a “landholder”. Section 147(1) of the Duties Act provides that a land holding is “an interest in land other than the estate or interest of a mortgagee, chargee or other secured creditor, subject to this section”.

His Honour said that in Conexa Sydney Holdings Pty Ltd v Chief Commissioner of State Revenue (NSW)10 (Conexa), Payne JA suggested that the reference to “an interest in land” in this definition was apt to invoke “general law concepts”. However, his Honour pointed out that, “as a statutory notion, it is not necessarily limited by general law concepts”. Basten AJA said that the expression was “a reference to the relationship between the defined space and a legal person”. Hmelnitsky J said that it was fair to say that neither Payne JA (with whom Ward P, Stern and McHugh JJA agreed) nor Basten AJA adopted a popular or vernacular meaning of the expression.

Hmelnitsky J went on to say that it was also relevant to note the ways in which the concept of having an interest in land is extended by Pt 3 of Ch 4. Section 158A of the Duties Act deems certain entities to hold interests in land where they are held through “linked entities”. The expression “linked entity” includes various “entities”, including “trusts” and “partnerships”, in a chain of ownership (s 158 of the Duties Act) . Section 159 of the Duties Act deems potential capital beneficiaries of discretionary trusts to own or to otherwise be entitled to the property held by the trustee. The legislation assumes that the right of a potential capital beneficiary of a discretionary trust is not an “interest in land” owned by the trustee, as that expression is used in s 147. His Honour went on:

“101. … These provisions do not deal with the interests of a residuary beneficiary of an unadministered estate. They do however assume that the concept of having an ‘interest in land’ is one that is, at least in the first instance, concerned with general law concepts of beneficial ownership.

102. In my view, the expression is used in s 8(1)(b)(iii) in the same way as it is used in s 147, as explained in Conexa. That is, it at least includes general law concepts of beneficial ownership in land but is not limited by them. It is not used in the popular sense of the words. It is not used in a way that includes the non-specific, fluctuating interest concerning all estate assets that is commensurate with the right of a residuary beneficiary to the due administration of an estate prior to the ascertainment of the residue.”

This conclusion meant that the plaintiff could not succeed in relation to s 8(1)(b)(iii). Given that the transaction was otherwise within the scope of s 8(1)(b)(ix) and that the assessment could be supported on that footing, it followed that the summons must be dismissed.

An additional matter

Against the possibility that he was wrong about the meaning of “interest in land” in s 8(1)(b)(iii), Hmelnitsky J said that there was one further matter that warranted comment. A necessary aspect of the plaintiff’s case concerning s 8(1)(b)(iii) was that the other residuary beneficiaries of Mrs Shand’s estate surrendered their interests in the property but that the plaintiff did not. His Honour said that he had some difficulty with this notion and went on:

“105. As I pointed out above, the plaintiff did not take the Property in satisfaction of any entitlement as a residuary beneficiary. Just like the other beneficiaries, the plaintiff’s rights to the residue remain entirely intact. Just like her siblings, she can no longer claim to have an interest in or in relation to the Property by virtue of being a residuary beneficiary. When she exercised her power to appropriate the Property to herself, she as much as the others lost any right she had as beneficiary in relation to the Property. This is not a case where the plaintiff has, in effect, bought out the entitlements of the other beneficiaries in order to take her own entitlements as beneficiary up to 100% so far as the Property is concerned. In fact, the circumstance that she is now the sole proprietor of the Property in her own right has nothing at all to do with the fact that she is a beneficiary. It results entirely from the exercise of her power as Executor under clause 15.2(r)(i)(A) of the Will. The exercise of that power affected the rights of all residuary beneficiaries equally, including her own.

106. That being so, and if the plaintiff is right in saying that the other beneficiaries ‘surrendered’ their interests in the Property in return for commensurate claims to the cash residue, then it is very difficult to see why the same cannot be said about the plaintiff. If, contrary to my conclusion above, s 8(1)(b)(iii) does apply, then the interests ‘surrendered’ would be the interests of all beneficiaries including the plaintiff. However, because this is a matter about which there were no submissions and because it is unnecessary for me to decide the point, I will not express a final view about it.”

Observations

Deceased estates are apt to create revenue issues which practitioners need to keep in mind when a will is being drafted and, after the testator dies, when the estate is being administered. The main issues range across income tax, CGT, land tax and stamp duty and, in some instances, particular assets can require attention (for example, a residence). The decision in the Shand case highlights how a stamp duty issue may arise.
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Higher Education

Emily’s path from art to tax

The Dux of CTA1 Foundations in Study Period 3, 2024, shows that being focused and disciplined in everything you do can help you find your purpose.
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	Emily Greer

Associate, Private Business and Tax Grant Thornton, Brisbane





A unique path to tax

Emily’s path to a tax career was unique. After obtaining a bachelor’s degree in interactive and visual design, she landed a job at the ATO call centre during the Covid pandemic in 2020. During this time, she discovered her love for tax and a desire to help others, which motivated her to return to university. In 2022, she pursued a Master of Business (Professional Accounting) at QUT. “I enjoyed helping people at the ATO and realised I was drawn to the logic and structure of accounting,” she told us. “Design can be very subjective, and with the rise of technology, people often do it themselves. Accounting, on the other hand, is foundational, and understanding it can be really empowering.”

Finding purpose in private business and tax

Emily found her feet at Grant Thornton a year ago and has been working in compliance, supporting diverse entities with their tax obligations. “It feels good when I can apply tax and accounting concepts in a way that’s both accurate and efficient,” she shares. “At first, I thought you had to be amazing at maths to work in tax, but I’ve realised it’s more about attention to detail, problem-solving, and a lot of reading. Once I found the right learning style, it’s not as hard as I first believed. It’s a great feeling when you can make sense of something you initially found confusing.”

She also acknowledges that the transition hasn’t been without its challenges. “Starting a new career from the bottom isn’t easy — especially when people your own age are out enjoying their weekends. It takes tunnel vision and the belief that trying is better than wondering ‘what if’ later on.”

Studying at The Tax Institute

Emily enrolled in the Chartered Tax Adviser (CTA) program through The Tax Institute (TTI). She told us that she has already been able to apply what she’s learnt at TTI to her work in compliance, telling us it has helped with her attention to detail. Having completed the CTA1 Foundations subject, she intends to follow her employer’s study plan and continue with CTA2A and CTA2B. “I enjoyed the activities and testing my knowledge. We often do training at work; however, the CTA1 tested my knowledge to ensure I understood the concepts,” she told us. “I got to learn the manual calculations for things often done with technology. The CTA1 allowed me to go more in-depth on topics I was interested in and that are most relevant to my job.”

“Starting a new career from the bottom isn’t easy — especially when people your own age are out enjoying their weekends.”

Advice to tax professionals considering further study

Emily told us that she is motivated to complete the CTA program before progressing to become a chartered accountant. We asked her what advice she’d give to other tax professionals considering further study. Her response was thoughtful: “Studying is as beneficial as you make it. If you want to learn, then it will be worth it.”
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Member Spotlight

Building community in Queensland
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Vincents





Kim Reynolds is a Director at Vincents in Queensland. She has been a member of The Tax Institute since 1998 and is the Chair of the Queensland State Council. Kim is also the 2025 recipient of the Chris Wallis Community Champion Award, as part of The Tax Institute Community Achievement Awards.

How long have you been in tax?

Over 30 years now, which feels like both a lifetime and no time at all. I’m still finding new challenges and opportunities that keep me engaged. It has been a fantastic career choice.

And how long have you been at Vincents and what does your role entail?

I’ve been at Vincents for 16 years, and I’m a Director in the Tax Advisory team. I provide technical tax analysis and assistance on complex client engagements across a broad spectrum of areas, with a particular focus on the SME and private client markets.

The role has evolved significantly over time to encompass various specialised services. I handle tax advice for day-to-day transactions, business structuring, and business acquisitions and disposals. I also support clients through litigation matters and provide expert analysis for family law property settlements.

Why is volunteering with The Tax Institute important to you?

It’s fundamentally about contributing to the broader tax community and supporting fellow practitioners. The Tax Institute sits at the heart of our profession, bringing together people who share a genuine passion for tax — whether they are accountants and lawyers in public practice or in an in-house role. I’m committed to fostering that sense of connection and showing others that there’s a whole community of people who find tax as fascinating as they do. It’s really about building relationships with people who speak the same “tax” language and can also serve as a trusted sounding board when you’re working through those particularly complex issues.

Currently, I serve as Chair of the Queensland State Council and I’m on the organising committees for both the Noosa Tax Convention (co-chair) and the QLD Tax Forum (chair). Over the years, I’ve also contributed to the Professional Development Committee and other event organising committees. These roles offer a unique opportunity to explore what’s topical in the profession and to collaborate with others to address the issues that matter most to advisers.

It must get tricky pulling together a program that covers relevant topics in a field as wide-ranging and complex as tax?

Absolutely. Program development requires strategic foresight and considerable flexibility. We start planning months in advance, but the tax landscape can shift rapidly — an issue that seems peripheral early in the process might become critical by event time, or major policy announcements can completely reshape the conversation.

We’ve experienced this challenge firsthand with both the Noosa Tax Convention and the QLD Tax Forum, where significant developments have emerged just days, or even hours, before a scheduled presentation. It means we must build adaptability into our programs from the outset, keeping an eye on emerging issues while anticipating what will truly resonate with attendees and provide practical value in their daily work.

Tell me about your time as Queensland State Chair and what you’re hoping for the Queensland tax community in the future?

I have served as Queensland State Chair since 2024 and have been part of State Council for nearly six years. What I find most rewarding is witnessing how our team collaborates to identify what matters to members — it keeps us connected to the profession’s pulse.

Looking ahead, we’re focused on deepening member engagement and creating fresh connection opportunities. One initiative I’m particularly excited about is the Augustinian Tax Discussion Group that we have established over the past couple of years. It provides emerging tax advisers — both lawyers and accountants — with a dedicated space to connect, learn and exchange ideas with peers in a relaxed setting.

Read Kim’s full story here


An old chestnut revisited: is Bitcoin money?

by Sonia Mascolo, CTA, Tax Partner, Bentleys


The question of whether Bitcoin constitutes money according to the common law in Australia is a very sexy topic because it has tax implications for the 22% of Australian adults who own it and are in profit. The recent Wheatley case supports the conclusion that it is Australian money, leaving many commentators suggesting that this may call into question whether it can be taxed as a CGT asset. This article pragmatically explores the implications of the Wheatley case for the taxpayer and the Commissioner. In doing so, the author analyses how it is that Australian currency is not treated as “property” for CGT purposes and extrapolates what this means for the taxation of Bitcoin.



Introduction

In Commonwealth Director of Public Prosecutions v William Wheatley (Wheatley),1 a recent criminal case, O’Connell J of the Victorian County Court held that Bitcoin could be classified as “Australian money”. It has been widely reported that, should Bitcoin constitute Australian money, it would not be subject to CGT, and approximately $640 million of tax refunds would be due to past sellers of Bitcoin.

Case summary

The Wheatley case considered whether Bitcoin could constitute “property” for the purposes of the Crimes Act 1958 (Vic) (Crimes Act). If the answer is yes, the former Australian Federal Police officer, Wheatley, could be charged for theft of property for his misappropriation of approximately 81 Bitcoin in 2019.

Clearly, a broader question of the definition of “property” for the purposes of s 71 of the Crimes Act arises for consideration. However, relevantly, money is explicitly included. His Honour examined the “practical use of Bitcoin cryptocurrency”, referencing the ways that crypto exchanges are essentially run like online banks which freely exchange Australian dollars for Bitcoin (among others), and the use of cryptocurrency ATMs whereby QR codes could be used to deposit cryptocurrencies and withdraw Australian dollars. While acknowledging that Bitcoin is not used as “quickly spendable money … to purchase petrol”,2 his Honour ultimately concluded that “the argument that cryptocurrency has not yet reached a state that is comfortably analogous to a form of money [is] unpersuasive”.

In other words, Bitcoin is enough like money that it could constitute money for the purposes of the Crimes Act.

Enthusiastic journalists have contemplated the broader implications of this court finding that Bitcoin is “money” in Australia, particularly the tax implications.

Current tax treatment of Bitcoin

The Commissioner’s current treatment of Bitcoin is as a CGT asset, and therefore it is subject to the CGT provisions on sale.

There is also the personal use asset exemption for assets with a cost base of less than $10,000. It can apply to Bitcoin if you acquire and use it mainly to buy items for personal use or consumption (for example, concert tickets, food, or other personal goods), rather than as an investment or for business purposes.

Practically speaking, keeping Bitcoin which costs less than $10,000 in a hot wallet (which you use to make purchases when available to you) would likely satisfy these requirements. The timing and intention is important, of course. The ATO looks at how long you held the Bitcoin and why. If you acquire and use it within a short period for personal spending, it is more likely to be considered a personal use asset. If you hold it for a longer time, or with the intention of making a profit, it would not be.

The impact Wheatley could have on tax treatment

If the Wheatley case is authority for Bitcoin being money in Australia, this could mean that Bitcoin is exempted from the CGT provisions for the same reason that Australian money is not considered a CGT asset on which CGT event A1 could apply.

Before we get to the appropriateness of this conclusion, it is worth considering why Australian dollars are currently exempted from the CGT provisions:

• s 108-5 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) defines a CGT asset as “any kind of property or any kind of legal or equitable right that is not property”. Technically speaking, “Australian dollars” could satisfy this definition. However, the ATO has clarified its specific treatment of Australian dollars. In TD 2002/25, the Commissioner explicitly states:

“Australian currency, being Australian notes issued by the Reserve Bank of Australia or Australian coins issued on the authority of the Federal Treasurer, is not a CGT asset under section 108-5 of the ITAA 1997 when it is used as legal tender. In this circumstance, Australian currency serves as a medium of exchange to facilitate a transaction.

Accordingly, no capital gain or capital loss arises from Australian currency when it is used as legal tender”;

• the Commissioner goes on to provide an example: if you pay $10,000 in Australian notes to purchase a painting, the tendered notes would not be CGT assets, and you would not make a capital gain or capital loss from the notes themselves;

• however, the Commissioner leaves open the possibility of Australian dollars constituting a CGT asset in other circumstances (see para 4);

• the law does not provide a frame of reference for this exclusion. The Commissioner seems to rely on its use as a medium of exchange to exclude it from the definition. If that same logic was extended to other mediums of exchange (any barter transaction), it is not clear whether they too would be afforded the same exclusion; and

• there is also the reference to when Australian dollars are used as legal tender. In the author’s opinion, that Australian dollars are legal tender is not critical to the Commissioner’s position. Rather, because Australian dollars are legal tender and therefore officially recognised by law as a valid and mandatory means to settle public or private debts and financial obligations within a jurisdiction, they are used as simply a medium of exchange. As such, the point that Australian currency is legal tender may not add much to our understanding of the Commissioner’s tax treatment of it, other than perhaps narrowing the medium of exchange requirement to something which is broadly accepted.

O’Connell J’s decision similarly turned on the practical use of Bitcoin. While he considered all of the functions of money, namely, a medium of exchange, a store of value and a unit of account, the ATO’s ruling is focused on only the function of Australian dollars as a medium of exchange.

It is not hard to see how Bitcoin satisfies all three of these functions. That it is a store of value is clearly demonstrated by all of the holders of Bitcoin around the world, which includes approximately 22% of all Australian adults, 240 public companies (and this number is rapidly growing), and many sovereign states including the United States and China. The volatility of the price of Bitcoin is sometimes raised as an argument against its store of value function. This argument does not tend to receive much airtime, given that the long-term trend of the Bitcoin price has been up since the “genesis block” was mined in 2009. The average annual return in the past five years is approximately 155%. Ironically, according to CPI figures, the Australian dollar has lost approximately 20.85% of its purchasing power over the same five-year period.

A Bitcoin, broken into its smallest unit, a satoshi, is a clearly definable unit of account. Its use as a medium of exchange is growing momentum as evidenced by the following:

• Bitcoin is accepted as payment for goods in certain stores in Australia, such as On The Run, a major Australian fuel and convenience store chain, albeit facilitated by crypto exchanges which convert the Bitcoin to Australian dollars for the retailer;

• the same is seen around the world, most notably as recently announced by the government of Dubai, which will similarly accept Bitcoin as payment for government services;

• there are examples around the world, such as in El Salvador, Lugano in Switzerland, Germany etc, where Bitcoin moves from the customer’s wallet directly to the retailer’s Bitcoin wallet; and

• a property was recently sold in Miami for US$528,900 entirely in Bitcoin, with no dollar conversion.

What is interesting to note about all of these “mediums of exchange” examples is that, like Australian dollars, there is no question around the credit-worthiness of the person making payment, that is, 1 BTC = 1 BTC. Indeed, Bitcoin was created by Satoshi Nakamoto as a peer-to-peer alternative money system which was native to the internet.

“. . . that Australian dollars are legal tender is not critical to the Commissioner’s position.”

Arguments that Bitcoin is not money because it is code are simply not persuasive. Bitcoin may be a “software program” but the use case is meeting all of the functions of money. As such, it is a technology that can, and indeed already is (albeit on a small scale), function as money. When you look at what qualities make good money, is it hard to dispute that Bitcoin is superior to fiat currencies3 or indeed gold (hence it’s colloquial name as digital gold).

The author likes the summary of what the courts consider money to be, as stated by the Commissioner in TD 2014/25:

“20. The meaning of ‘money’ was considered in Travelex Limited v. Commissioner of Taxation (Travelex)[4] in the context of the A New Tax System (Goods and Services Tax) Act 1999. The issue in question was whether the taxpayer was entitled to a declaration that a foreign currency exchange transaction was a supply made in relation to rights and, if so, whether the rights were for use outside Australia, such that it was a GST-free supply. In considering when money may be considered to be ‘goods’ Emmett J stated:

Money is any generally accepted medium of exchange for goods and services and for the payment of debts (see Butterworth’s Australian Legal Dictionary at 759). Currency and legal tender are examples of money. However, a thing can be money and can operate as a generally accepted medium and means of exchange, without being legal tender. Therefore, bank notes have historically been treated as money, notwithstanding that they were not legal tender. It is common consent and conduct that gives a thing the character of money (see Miller v. Race (1758) 1 Burrow 452 at 457). Money is that which passes freely from hand to hand throughout the community in final discharge of debts and full payment for commodities, being accepted equally without reference to the character or credit of the person who offers it and without the intention of the person who receives it to consume it or apply it to any other use than in turn to tender it to others in discharge of debts or payment for commodities (see Moss v. Hancock [1899] 2 QB 111 at 116).”

The only difficulty with this compound definition is determining when something can be said to be “freely passing from hand to hand throughout the community”. This requires the determination of some critical mass when something passes throughout the community enough. Without going through the myriad of cases concerning this matter, a topic of itself, it will suffice to say that it is not clear whether the courts have been able to draw this line in any meaningful way. In the Wheatley case, O’Connell J was satisfied that this threshold was met for Bitcoin such that it could be classified as money.

In light of this, and the Commissioner’s current position in relation to Australian dollars not being a CGT asset when used as a medium of exchange, there would be no logic to treat Bitcoin any differently. In the author’s view, the Commissioner would need to argue that money, for the purposes of the Crimes Act, somehow differs to what is understood as money at common law, and that, with reference to the Moss v Hancock test of money, Bitcoin adoption has not yet penetrated through the community to a sufficient extent.

Having said that, it appears that money is only excluded from being a CGT asset because the Commissioner chooses to administer the law in this way. As such, in the absence of a public ruling on the matter, a taxpayer may be left to argue that Bitcoin is not a CGT asset because it is not property, nor a legal or equitable right (as required by s 108-5 ITAA97). Herein lies a very interesting topic. For a thorough analysis of this, reference should be made to Adrian Cartland’s paper, “Don’t believe the kayfabe: lessons in the tax administration of crypto and digital assets from pro wrestling”.5 While the author doesn’t agree with many of the points made in relation to Bitcoin in that paper, the paper is successful in pointing out the difficulty that the Commissioner may have in defending against this position in court.

In conclusion, even if the Wheatley decision is upheld on appeal, it may not follow that it is not taxable under the CGT provisions.

Forex provisions no longer in play

It is no longer relevant to consider the potential application of the foreign currency gains and losses (forex) provisions in Div 775 ITAA97 to Bitcoin transactions.

The Commissioner’s position that Bitcoin is not a foreign currency in TD 2014/25 was in question for a while when President Bukele made Bitcoin legal tender in El Salvador.6 Presumably in response to this, Treasury proposed legislation in 2022 to confirm that digital currencies, including Bitcoin, are not foreign currencies, even when recognised as legal tender overseas. This was achieved by changing the definition of “foreign currency” in s 995-1 ITAA97 to include digital currencies. Digital currencies, in turn, are defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth). The definition is relatively lengthy and clearly will cover Bitcoin.

While it is not clear what policy reason there is for excluding digital currencies from meeting the definition of “foreign currency”, it is not at the objection of the taxpayer, who would be missing out on the potential application of the CGT 50% discount should the forex provisions apply instead of the CGT provisions. The only better outcome that could be obtained under the forex rules would be the application of the “private or domestic nature exception” in s 775-15(2) ITAA97. If applicable, the reach may be wider than the personal use assets exemption in the CGT provisions. This is all moot, of course.

Sonia Mascolo, CTA

Tax Partner
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Loss of trustee capacity in SMSFs

by Neal Dallas, CTA, Director, businessDEPOT Legal


Self managed superannuation funds (SMSFs) offer Australians greater control over their retirement savings. The responsibilities of managing an SMSF fall on the shoulders of the trustees. These responsibilities require a high level of mental capacity to make sound investment decisions and ensure that the fund complies with superannuation laws. When a trustee loses capacity, the smooth operation and compliance of the SMSF can be jeopardised. This article explores the critical issues surrounding the loss of trustee capacity in SMSFs. It examines the importance of the trust deed, the process for replacing an incapacitated trustee, alternative solutions when no family member or legal representative is available, the role of the SMSF adviser, the role of the SMSF auditor, and strategies to manage digital access in the event of incapacity. When considering the loss of capacity of a trustee, this article also assumes (unless otherwise stated) that the same issues and concerns arise on the loss of capacity of a director of a corporate trustee.



What is loss of capacity?

Presumption of capacity

Before considering the issues that arise out of the loss of capacity of a trustee, it is first necessary to consider when a person is said to have lost capacity.

Importantly, the starting point as far as the law is concerned is that capacity is presumed to exist unless there is evidence to suggest otherwise. Consequently, it is incumbent on someone alleging that an individual does not have capacity to show that to be the case, rather than to merely assert that someone has lost capacity and seek to have them prove otherwise.

There will be instances where it is clear that someone has lost capacity. For example, if they are in a permanent or long-term coma, or have suffered a severe brain trauma leaving them in a vegetative state.

There will be other circumstances where someone’s physical condition might suggest that there is a question of capacity, but where they still retain capacity. Physical handicaps that affect a person’s ability to communicate are not sufficient to show a loss of capacity.

Criteria to show capacity

Although ultimately a legal question, the evidence almost invariably involves a medical assessment by a suitably qualified practitioner.

When seeking an opinion from a medical practitioner as to the legal capacity of an individual, the criteria that the assessment ought to address are:

1. Does the trustee understand the nature and effect of a transaction?

2. Is the trustee able to undertake the transaction freely and voluntarily?

3. Is the trustee able to communicate their decision about the transaction?

All three criteria must exist in order for the person to be considered to have capacity.

The criteria are not absolute, but depend on the particular circumstances. A simple fund with a low account balance, a single member, and otherwise uncomplicated arrangements might not require the trustee to have a high level of capacity when compared, say, with a fund that has significant assets, six members at various ages and life stages, highly sophisticated investments, and multiple benefit arrangements (for example, accumulation, pensions etc).

The importance of proper instructions

When seeking a medical assessment regarding capacity, it will be important for the medical practitioner to be properly instructed in order to give a meaningful assessment. This not only involves the instructing adviser setting out the three criteria, but also the nature of the transactions that the individual will be required to give effect to. A simple one-line report stating that the trustee does or does not have capacity without addressing each of the criteria or the likely nature of transactions that the trustee will be required to deal with will be worthless, and easily challenged. Similarly, reports which address other issues which may appear relevant may also be worthless. For example, a report which cites an individual’s poor memory, mental illness, unconventional behaviour, physical disability, irritability or eccentric views does not advance the question of whether the individual does or does not have capacity.

The preferred approach would be to fully brief the medical practitioner about the criteria that must be considered, and the nature and complexity of the transactions that the trustee is likely to encounter, and ask that their report address each of these criteria having regard to the likely transactions when reaching an opinion on the individual’s capacity. Without wanting to pre-empt the outcome of the medical assessment, the author has found it useful to ask the medical practitioner when providing their report to reference and even annex a copy of the instructing material that the author has prepared so that a comprehensive and relevant report is provided by the practitioner.

The importance of the fund’s deed

The trust deed is the foundation document governing a self managed superannuation fund (SMSF). It outlines the rules for operating the fund, including the rights and responsibilities of trustees.

Automatic removal

Well-drafted trust deeds contain provisions that automatically remove a trustee who loses capacity. This automatic removal simplifies the removal process. All that is necessary under such a deed is the necessary evidence that the individual has lost capacity, and the removal is then effective. No further action is required, for example, the incapacitated individual is not required to consent, nor are the remaining trustees, members or others required to enter into any deed or other document to give effect to the removal. The removal is taken to have occurred at the point where the individual lost capacity.

Providing for the automatic removal of an incapacitated trustee is preferred. Without it, an SMSF can be left in limbo where trustee decisions cannot be made because the necessary quorum of trustees cannot be met, or that the necessary number of trustees have made a relevant decision. For example, it will typically be the case where there are two trustees of a fund that both trustees need to be present to make up a quorum, and decisions require a majority — in effect a unanimous — decision of the trustees. Where a trustee has lost capacity, it will not be possible to meet the quorum requirement, nor have the necessary majority to make a decision. In these circumstances, the fund operations will be on hold until a necessary change is made to the board of trustees.

Where incapacity is not an automatic trigger

Not all trust deeds have provisions that automatically remove an incapacitated trustee. In such cases, the process of removing the incapacitated trustee will come down to the terms of the trust deed. This can take various forms. In some instances, the remaining trustees may have the power to remove a trustee. This is more likely in funds where there are three or four trustees.

In other cases, the power to remove a trustee may sit with the members. Although not entirely unique when compared with other trusts, given that in many (if not most) cases the beneficiaries/members will also be the trustees, and the relevant trustee who might be considered to have lost capacity may also be one of the members called on to exercise the power to remove the trustee, a catch-22 quite often arises — the members may not be able to exercise the relevant power to remove the incapacitated trustee because one of those members is the trustee who has lost capacity, and may not be able (or willing) to make the decision to remove themselves.

It is not always the case that a person becomes entirely and permanently incapacitated. It may be a gradual process of cognitive decline, and at various times, the individual may have or may lack capacity, depending on the hour of the day, how fatigued the individual may be, and whether they are medicated (which may have positive or negative effects on capacity).

Where a trustee is alternating between having or lacking capacity, it may be that they experience lucid intervals, during which time a decision could be made for that person to resign, provided they are willing to do so. There can, however, be a reluctance on the part of some trustees to forgo their position, particularly those trustees who, although suffering from a condition affecting their capacity intermittently, and one likely to eventually see them permanently lose capacity, may still consider that they are capable, leaving them unwilling to give up their role. Often their incapacity may make them aggressive and argumentative, and ultimately resistant to the idea of resigning.

Directors of corporate trustees

Where the SMSF has a corporate trustee, the focus shifts from removing the trustee to removing the incapacitated director of the trustee.

In those cases, it will be necessary to consider whether the constitution for the trustee company provides for the removal of an incapacitated director. The Corporations Act 2001 (Cth) (Corporations Act) does not provide for the automatic removal of an incapacitated director. As with the case of an incapacitated individual trustee, it will come down to the governing document — the company constitution — as to how it provides, if at all, for the removal of an incapacitated director. In the author’s experience, most “vanilla” constitutions do not provide for such automatic removal.

Where automatic removal is not provided for, it may be that the other directors, or the shareholders, have the power to remove the director. Again, as with individual trustees, this may not be a workable solution, given that the shareholders typically are also the directors, and therefore one or more of the shareholders called on to exercise the power to remove a director may be the director who has lost capacity. Again the catch-22 arises: those holding the power to remove the director may not have the capacity to exercise that power.

In some circumstances, others may be able to make the relevant decisions. For instance, if the shareholder (and director) who has lost capacity has appointed a financial attorney, that attorney may be able to vote at a shareholder meeting to secure the removal of the incapacitated director. In this context, it is relevant to note that the financial attorney does not have the power to simply step into the shoes of a director. It is the case that an attorney of a member can hold the position of trustee or director in place of the member to meet the trusteeship requirements under s 17A(3) of the Superannuation Industry (Supervision) Act 1993 (Cth) (SISA), but that appointment is not automatic.

The Corporations Act does assist in a limited circumstance involving incapacity. Section 201F(2) provides that, if a person who is the only director and the only shareholder of a proprietary company cannot manage the company because of the person’s mental incapacity, and a personal representative or trustee is appointed to administer the person’s estate or property, the personal representative or trustee may appoint a person as the director of the company. Consequently, the financial attorney of a sole director/sole shareholder of a company could appoint a director of that company (including themselves). Notably, the original director is not automatically removed, so the constitution would still need to be considered to determine whether the additional director could act alone (despite the company still having another director) or could remove the incapacitated director and then act as sole director. Also, s 201F does not assist in other circumstances, for example, where there are multiple directors (and, say, a sole shareholder has lost capacity) or where there is a single director but multiple shareholders.

Application to a court or tribunal

In the absence of a direct pathway to remove the trustee or director, it may be necessary to apply to the relevant civil and administrative tribunal to have an administrator appointed to the affairs of the incapacitated shareholder, and for that administrator to then take part in voting the shares of the individual in any decision by all shareholders to remove the director.

Alternatively, it may be that an application is made to a court to have the incapacitated trustee or director removed. This can be a costly and time-consuming process, potentially jeopardising the fund’s compliance in the interim, or at the very least putting the operation of the fund on hold. The court will first need to be satisfied that incapacity is established, and then make a determination as to the most appropriate appointment to replace the individual. There may be competing interests when it comes to the replacement: the interests of the incapacitated director will be heard alongside those of the other trustees, directors and members, as the case may be.

All this points to the need, when establishing an SMSF, to ensure that the trust deed, and where the SMSF has a corporate trustee, the constitution, clearly and efficiently addresses the process for dealing with the loss of trustee or director capacity.

Process for replacing an incapacitated trustee

The specific steps for replacing an incapacitated trustee depend on the terms of the trust deed and any relevant legislation:

• identification of incapacity: medical evidence from a doctor that addresses the criteria and the capacity for the trustee to deal with transactions of the SMSF will typically be required;

• removal of incapacitated trustee: depending on the trust deed, this may happen automatically or require a formal resolution by the remaining trustees or members (or shareholders); and

• appointment of replacement trustee: the trust deed will usually specify the process for appointing a new trustee. This may involve existing co-trustees, the members, or a specifically nominated appointor.

Appointing the replacement

This article has already dealt with the first two matters leading up to the removal of the incapacitated trustee. The appointment of the replacement trustee (or director) relies on the provisions of the trust deed, constitution or, in some instances, legislation.

Importantly, the appointment of a replacement trustee or director is not automatic. Despite some trust deeds purporting to provide for the legal personal representative of a deceased or incapacitated trustee (or director) to be appointed automatically, such provisions are not effective. At a very minimum, the appointment of any trustee1 or director2 requires that person to have consented to their appointment; consequently, the appointment cannot be automatic. The ATO also requires trustees or directors to make a trustee declaration on their appointment.

Further, a common misconception around the appointment of a replacement trustee or director is that the attorney of that person is automatically appointed, or has the right to appointment, under the trusteeship requirements in the SISA.3 While the SISA provides that the attorney of a member can hold the position of trustee or director, and for the fund to still satisfy the trusteeship requirements, the SISA does not provide for the automatic appointment.

A person who is willing to be appointed as trustee or director must still be appointed to that role. The trust deed will usually set out a process for this to occur; whether that confers power on the remaining trustees, on the members, or on others will depend on the terms of the deed. As with the removal of a trustee, the provisions can vary from deed to deed. In some instances, the power rests with the remaining trustees. In other instances, it rests with the members. And those with the power of appointment may have different voting rights; it may be that each trustee or member has an equal vote when determining the new appointment, or that the vote is based on the account balances of those members.

SISA trusteeship requirements

Although the trusteeship provisions in the SISA do not provide for the automatic appointment of the replacement trustee, they do dictate who can effectively be appointed, at least in the long term if the fund wishes to remain an SMSF. Where the incapacitated trustee or director is a member, the replacement trustee or director effectively needs to be the legal personal representative of that member, that is, the attorney of the member or the trustee of the estate of the person with the legal disability.4 There is a six-month grace period to meet the trusteeship requirements following the removal of the incapacitated trustee,5 so it is conceivable that someone other than the member’s legal personal representative could be appointed in the short term.

Also, if the trustee being removed is not a member, for example, the fund is a single member fund, and the trustee is a second individual trustee who has been appointed to meet the requirements of s 17A(2) SISA, the replacement trustee would not need to be the legal personal representative of the member, but would still need to meet the requirements of that section. This would mean that the replacement trustee would either need to be a relative of the member, or someone who was not an employer-sponsor of the member.

Is a replacement required?

There may be instances where a replacement trustee is not required. This most typically arises in a multi-member fund where one of the trustees is the attorney for the member and trustee who has lost capacity. For example, where the members of the fund are two spouses who are both trustees, and each has appointed the other as their attorney, if one member/trustee loses capacity and is removed as trustee, because the other trustee is the attorney of the member and already a trustee of the fund, the trusteeship requirements will continue to be satisfied despite a replacement trustee not being appointed.

Appointing a replacement director

Where there is a corporate trustee, the appointment of a replacement director will depend on the terms of the constitution of the company. Often this will confer the power to appoint on the shareholders of the company. As mentioned above, it may be the case that the incapacitated director is also a (or the) shareholder. It may be necessary in that case to determine who can vote the shares of that shareholder — ideally, the shareholder has an attorney who can do so. Again, it is relevant to remember that the attorney of a director has no power to automatically assume the role of director.

It may also be the case, as with individual trustees, that a replacement director is not required in order to meet the trusteeship provisions where another director is the attorney for the member/director who has been removed.

No specific power in the deed to appoint a replacement

Where there is no specific provision in the trust deed dealing with the appointment of a replacement trustee, it will fall to the relevant provision in the state/territory legislation covering the power of appointment. For example, in Queensland, the Trusts Act 1973 (Qld) provides6 that, where a trustee is unfit or incapable of acting as a trustee, the person nominated in the trust deed has the power, or if there is no such person, then the remaining trustees have the power, to appoint a person in place of that trustee. If there is no remaining trustee, the personal representative of the last trustee has that power. Curiously, and potentially unhelpfully, the personal representative is defined as the executor or administrator of the estate of a deceased person.7 In the present context, that leaves potentially no person with the ability to appoint a replacement trustee where the last trustee is still alive but incapacitated. In that case, it may be necessary to apply to the court to have a replacement trustee appointed with the same attendant issues as were identified above.

Removal and appointment in the best interests of the fund

When a trustee of any trust is removed or appointed under a power conferred on a person (often called the appointor or principal), the exercise of that power by the appointor to remove or appoint must be in the interests of the trust.8 It is hard to envisage circumstances where the removal of an incapacitated trustee would not be in the interests of the fund, given that the fund may not be able to operate while the incapacitated trustee remains, and the inability for the fund to operate may have compliance implications. There may arise a question as to whether a trustee who was removed (or who was about to be removed) had in fact lost capacity, but that is a separate issue and would be determined on the evidence that has previously been discussed.

The appointment of a replacement trustee might be more prone to questions about whether that appointment was in the interests of the fund as a whole. For example, other members/trustees may use the opportunity to appoint a trustee who is more aligned with their interests or less concerned about the interests of the incapacitated trustee/member. In those cases, those who might be keen to protect the interests of the incapacitated member/trustee or to ensure that the interests of others are not preferred may seek to impugn the appointment of the replacement trustee.

What if there is no suitable replacement?

In many cases, where a trustee or director is removed, there will be someone willing to come forward to fill the vacancy. That might be some suitable family member or adviser. As already discussed, the trusteeship requirements of the SISA for SMSFs would need to be considered.

If the individual to be appointed would cause issues for compliance with the trusteeship requirements (typically because the person is not the legal personal representative of the incapacitated member/trustee/director), it may be that an application to the relevant civil and administrative tribunal is required to have the person appointed as trustee for the individual.

The more difficult circumstance is where no individual is willing or able to assume that role — there may be no suitable family member, and no adviser willing to take on the obligations attaching to an appointment as trustee or director.

In those instances, a viable option might be for the fund to become a small APRA fund by having an approved trustee appointed. There are only a handful of approved trustees — generally private professional trustee companies. There is no automatic process for appointment, and the issues already identified arise in this case. That is, the appointment of an approved trustee will depend on the provisions of the trust deed.

Approved trustees will charge trustee fees for acting and, given that they take on the role of trustee, they may make changes to the fund arrangements, particularly around investments, that may not align with the thoughts of other members. In multimember funds where other members and trustees/directors retain capacity, it may not be seen as desirable to relinquish control by appointing an approved trustee and turning the fund into a small APRA fund. However, unless another replacement can be found, the fund may be left with little choice.

In disputed scenarios, an application might ultimately be made to a court to determine the most suitable arrangement.

The role of the SMSF adviser

Advisers play a vital role in supporting SMSF trustees with compliance, investment strategies, and fund management. However, they may encounter challenges when working with trustees who exhibit signs of cognitive decline. While advisers are not explicitly required to assess a trustee’s capacity, they may have a duty to raise concerns if they become aware of impairments that could affect the trustee’s ability to manage the fund effectively.

As the population ages, capacity-related issues are becoming increasingly relevant. Advisers play a critical role in ensuring that appropriate legal and financial structures are in place to protect a client’s interests when capacity becomes a concern. A trustee’s loss of capacity presents significant challenges, including determining who has the legal authority to act on their behalf, as well as compliance obligations and tax implications.

Recognising signs of diminished capacity is essential, as trustee incapacity can have serious consequences. Advisers should remain vigilant and proactive in identifying and addressing potential concerns from the outset of the engagement and throughout the advisory relationship.

One specific aspect of a trustee losing capacity and being unable to manage the fund is whether they remain capable of instructing advisers in relation to the fund. An adviser who is aware of or suspects that the client does not have capacity to manage the fund must consider whether they are able to act, or continue to act, on instructions from the incapacitated (or suspected incapacitated) trustee.

No general requirement to request confirmation of capacity

Since the law assumes capacity unless proven otherwise, advisers are not generally required to obtain medical confirmation of a trustee’s capacity. However, where there are evident risk factors such as advanced age, possibly combined with a diagnosis of a mental decline, disease or disorder, advisers should act cautiously, and consider carefully, the necessity for an assessment, not only with respect to the broad question of whether the trustee is capable of managing the fund, but also in relation to the specific question of whether the adviser can act on the trustee’s instruction.

Determining the client’s competency to give instructions

One of the first questions that an adviser must address is whether the client is competent to provide instructions. Capacity is decision-specific, meaning a client may have the ability to make certain financial decisions but not others. If there are concerns about cognitive decline, advisers should carefully assess whether the client can understand, retain and weigh relevant information before making decisions. If competency is in doubt, seeking a formal medical assessment may be necessary, along with a legal assessment, given that capacity is ultimately a legal question, albeit that it will often be informed by the medical evidence.

Identifying who can provide instructions on the client’s behalf

When a trustee or director loses capacity, an attorney under an enduring power of attorney (EPA) may be able to step in. However, it is important to recognise that an EPA does not automatically transfer a trustee or director’s powers to the attorney. The SMSF deed and the rules under s 17A SISA will dictate whether and how an attorney can assume a trustee role.

For an individual acting as a trustee, the EPA must explicitly allow the attorney to act in that capacity. In the case of corporate trustees, the company’s constitution and the deed must be reviewed to determine whether the attorney can be appointed as a director. Advisers should work closely with legal counsel to ensure that the appropriate steps are taken in compliance with the SMSF deed, constitution and regulatory requirements.

EPA and s 17A SISA

Section 17A SISA provides guidance on who may assume trustee or director responsibilities when a member loses capacity. Typically, for a person to be recognised as a trustee or director, the incapacitated member must be formally removed and a replacement must be appointed. The SMSF must still meet the definition of a “self managed superannuation fund”, which requires all members to be trustees or directors.

Where a legal personal representative holds an EPA for the member, they may act as a trustee or director of a corporate trustee if the member lacks capacity. Advisers should ensure that any transition is properly documented and does not inadvertently breach the compliance requirements of the SISA.

Advisers need to be certain when undertaking actions in relation to the fund that they are receiving instructions from an appropriately appointed trustee or director. It will not be enough for the person to show that they are the attorney for an incapacitated trustee or director. They will need to demonstrate that they have been properly appointed as a trustee or director. The adviser may become involved in the process of enabling the attorney to replace the incapacitated trustee/director, but they should ensure that the attorney has been properly appointed to that position before taking instructions from them in that capacity.

Tax implications of trustee changes

The removal of a trustee or director due to incapacity does not, in itself, trigger any tax or duty consequences. However, advisers should be mindful of any transactions that occur as a result of the trustee’s incapacity. For example, if assets are sold to fund benefit payments or to restructure the fund, the normal capital gains tax and duty implications will apply. Advisers should consider whether tax exemptions are available in cases where fund assets must be adjusted due to changes in trusteeship.

Ethical considerations for advisers

Advisers must navigate the ethical complexities that arise when dealing with clients who may be experiencing cognitive decline. In addition to acting in the best interests of the client, advisers should be vigilant about undue influence from family members or other parties. If there are concerns about financial exploitation, advisers may need to escalate the issue in accordance with their professional and legal obligations.

Additionally, ensuring that clients have valid and updated estate planning documents, including an EPA and a binding death benefit nomination (BDBN), can help to mitigate disputes and administrative challenges when capacity issues arise. Advisers should take a proactive approach by discussing these matters with clients well before capacity becomes a concern.

Basis of removal or appointment

Where a trustee has been removed due to incapacity, an SMSF adviser should ensure that the correct legal processes have been followed. This includes verifying the basis for the removal and ensuring compliance with the fund’s trust deed, company constitution and the SISA. Similarly, for any newly appointed trustee or director of a corporate trustee, advisers must confirm that the appointment complies with the terms of the trust deed, company constitution and the SISA.

If a trustee is automatically removed under the terms of the trust deed or company constitution, the adviser should review supporting documentation, such as medical reports, to verify that the criteria for removal have been met. The adviser should also ensure that any replacement trustee has been appointed in accordance with the deed, company constitution and relevant legislation.

In cases where a trustee has been removed by other trustees, members, directors or shareholders, the adviser should review the supporting documentation to confirm that the appropriate powers were exercised for the removal.

Similarly, when appointing a new or replacement trustee or director, the adviser should confirm that the appointment aligns with the SMSF’s trust deed, company constitution and relevant legislation. If the appointment involves an EPA, the adviser should ensure that the attorney has the legal authority to act on behalf of the appointor.

Identifying and addressing suspected capacity issues

Advisers are in a unique position to identify potential capacity issues through ongoing client interactions. Significant deviations from a trustee’s historical behaviour, difficulty understanding investment risks or regulatory requirements, inconsistent or contradictory instructions regarding fund management, and increased reliance on family members or third parties to manage fund operations may all indicate potential capacity concerns. If such issues arise, advisers should engage in discussions with the trustee to assess their understanding of decisions being made. In cases where uncertainty about capacity persists, seeking independent legal or medical advice is advisable. Additionally, advisers should collaborate with attorneys or legal representatives when an EPA is in place to ensure that the trustee’s interests and the fund’s compliance are properly maintained.

Documenting advice and decisions

Proper documentation is essential to protect both the adviser and the client when addressing trustee capacity concerns. Advisers should maintain detailed records of meetings and discussions, ensuring that the client’s understanding and agreement are clearly reflected. Any concerns regarding capacity should be noted, along with the steps taken to address them, such as seeking external assessments or legal advice. Additionally, advisers must tailor their guidance to the trustee’s ability to comprehend and execute financial and compliance-related decisions, ensuring that all recommendations align with the trustee’s capacity and best interests.

Role in fund succession planning

Fund succession planning is a critical aspect of SMSF management, ensuring continuity and compliance in the event of a trustee’s incapacity. Advisers should encourage trustees to establish an EPA to designate a trusted representative to act on their behalf if necessary. The trust deed should include provisions for automatic removal on incapacity to prevent governance issues and operational disruptions. Additionally, advisers should guide trustees in preparing for alternative arrangements, such as transitioning to a small APRA fund or appointing a corporate trustee, in situations where no suitable replacement trustee is available. By proactively planning for these scenarios, advisers help to maintain fund stability and protect members’ interests.

The issue of estate planning also highlights another key question: is the adviser acting for the trustee or the member (or both)? Although ordinarily there may be practically no need to distinguish between the two where the trustee/s or director/s of the SMSF are one and the same as the member/s of the SMSF, it will make a difference where a person has lost (or has questionable) capacity. For instance:

• an individual may have lost the capacity to act as director or trustee, but may still have capacity to give instructions regarding their membership of the SMSF;

• an attorney for the individual typically has no immediate standing to assume the role of trustee, and definitely no standing to assume the role of director, whereas the attorney of a member may (subject to the terms of the EPA) have power to act in the stead of the member and instruct the trustee; and

• when appointing an attorney, it is relevant to consider the scope of the appointment with respect to any SMSF or broader superannuation issue, and in particular whether the appointment covers trusteeship/directorship-related matters or membership matters, or both.

Practical steps for advisers

To effectively manage situations where a trustee or member loses capacity, the author recommends that advisers:

• review the SMSF deed and corporate trustee constitution to determine how a trustee’s incapacity is handled;

• confirm the validity and scope of an EPA to establish whether an attorney can assume trustee or director responsibilities;

• ensure compliance with s 17A SISA when appointing an attorney in place of an incapacitated trustee;

• assess tax implications when changes in trusteeship lead to the sale or transfer of fund assets;

• monitor for undue influence or financial abuse, particularly when an attorney or family member takes control of the fund; and

• encourage clients to have clear estate planning structures in place, including an EPA, a BDBN and succession planning for the SMSF.

By implementing these steps, advisers can help clients to navigate the complexities of trustee incapacity while maintaining compliance with legal and tax obligations.

The role of the SMSF auditor

SMSF auditors have a responsibility to ensure that the fund operates compliantly. While they are not obligated to identify potential loss of capacity issues, they may raise concerns if they “sense” that a trustee’s cognitive decline is impacting their decision-making ability, especially where this affects the fund’s compliance.

To this point, there has been virtually no discussion about the role of the auditor. It is relevant for the auditor to understand the impact of incapacity (or an alleged incapacity) in order to consider the potential impact on compliance and financial performance.

No general requirement to request confirmation of capacity

Given that the law assumes capacity, there is no reason for an auditor to seek evidence of capacity in the ordinary course. It can be assumed (in the absence of any other indication to the contrary) that trustees and directors have capacity.

Basis of removal or appointment

If there has been a removal of a trustee because of incapacity, the auditor should seek confirmation of the basis of that removal. This is no different to any other change of trustee where an auditor would call for information as to the basis on which the change had been effected.

Where there has been an automatic removal by operation of the trust deed or constitution, the auditor would seek to review the evidence that supported the removal, that is, ensure that the provisions of the trust deed or constitution did provide for the automatic removal, and that the medical reports or other evidence existed that addressed the criteria mentioned above (rather than simply stating that the individual has lost, or lacks, capacity).

If the removal occurred through the actions of the trustees, members, directors or shareholders under the terms of the trust deed or constitution (for example, under a power to remove and appoint the trustee or director as the case may be), again evidence of the removal and compliance with those terms should be sought.

Similarly, with the appointment of any new or replacement trustee or director, evidence of compliance with the terms of the trust deed or constitution would be required. The auditor would also consider whether the appointment otherwise enabled the fund to continue to comply with the trusteeship provisions of the SISA. This may require evidence of the appointment of the incoming trustee or director as the attorney or trustee of the individual’s estate.

Suspected capacity issues

There could be instances where there has not been a change of trustee, but the trustee’s (or director’s) actions suggest a capacity issue. Notwithstanding that there is a presumption of capacity, where there are suggestions that capacity is in question, the better approach would be for the auditor to at least question the trustee about this. An obvious question might arise if the member/trustee had made a successful total and permanent disability claim which touched on elements of capacity (for example, a serious brain trauma).

Other less obvious indicators may nevertheless be worth exploring. For instance, if it appeared that transactions were suddenly being undertaken electronically, possibly by third parties on behalf of an ageing trustee who might not previously have transacted this way, this may suggest that others are assisting the trustee, possibly because the trustee is losing capacity.

Where the auditor has direct contact with a trustee or director as part of the engagement or audit process, there will be a greater likelihood of the auditor becoming aware of potential issues with capacity. This might include incoherent instructions, telephone or online interactions where behaviours cause concerns, instructions being relayed through third parties etc. It is relevant to remember that physical issues of themselves do not mean that capacity is an issue (for example, a shaky voice or signature) but may point to potential issues. Where there are any concerns, the trustee should be asked to explain their behaviours and, if there is doubt, provide a medical assessment. This can obviously be a delicate process. However, if not undertaken, it may be that compliance issues already exist that have not been addressed (for example, if the trustee has lost capacity and the deed provides for automatic removal, the trusteeship requirements may not be satisfied).

The issue of capacity goes to a wider question of whether the auditor has been properly instructed, and whether they can continue to undertake the audit. If an individual has lost capacity, those dealing with them cannot be satisfied that they are properly engaged — the individual having lost capacity is not able to legally contract. The auditor will have some protection if it is not clear that capacity has been lost and objectively there was nothing to suggest to the auditor that capacity was an issue.

Auditor/adviser documentation requirements

If an auditor or adviser suspects a loss of capacity or is reviewing changes in the trusteeship or directorship as a consequence of an alleged loss of capacity, they would typically request documentation to support their concerns. This may include:

• medical reports outlining the member’s capacity which address the specific criteria;

• legal documents appointing a replacement trustee director – a deed of appointment and removal of trustee;

• resolutions or minutes documenting the removal and appointment of trustees or directors; and

• enduring powers of attorney, tribunal or court orders dealing with the appointment of substitute decision-makers or ordering the removal and appointment of trustees or directors.

Conclusion

Loss of trustee capacity is a significant risk for SMSFs. Careful planning through a well-drafted trust deed, appointing a successor trustee, and clear communication with family members can help to ensure a smooth transition when such situations arise. Understanding both the auditor’s and adviser’s roles and implementing strategies for managing digital assets further minimises disruptions and protects the integrity of the SMSF.

Neal Dallas, CTA

Director

businessDEPOT Legal

This article is an edited version of “Loss of trustee capacity in self managed superannuation funds” presented at The Tax Institute’s Superannuation Intensive held on 2 to 3 April 2025.
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Restitution in the Australian tax and superannuation systems

by Jessica Hall, CTA, Senior Manager — Tax, AustralianSuper


Restitution is valuable as an available equitable remedy to consider within Australia’s tax and superannuation systems, as it focuses on restoring impacted taxpayers to their original position in the event of an operational error or unjust gain arising. The complexity of administering tax and superannuation by trustees and the ATO alike can inevitably give rise to genuine unintended operational errors. The law and equity provide mechanisms for rectifying these issues, including recovering overpaid contributions, correcting tax treatment and benefit withholding errors, and ensuring accurate reporting to the ATO as required by trustees. Proper documentation, transparency, and timely action are essential to facilitate restitution, ensuring that members receive correct entitlements and accurate information is reported. Restitution is a valuable mechanism for taxpayers to consider when dealing with genuine mistakes in these systems.



Introduction

The tax and superannuation systems in Australia are complex. Arising from this are the challenges in administering members’ moneys, whether as a trustee of a self-managed superannuation fund (SMSF), a large APRA regulated fund, an outsourced provider, or the ATO and other prudential regulators. Evidently, operational risk is present, and transactions can inevitably be incorrectly executed or incorrectly reported.

Overlaying the legal principles underpinning Australia’s tax and superannuation systems, and the ATO’s responsibility to regulate and administer the laws governing these systems, are the equitable principles of restitution.

Restitution is an equitable remedy that focuses on restoring a party to its original position had the operational risk event or unjust gain not occurred, rather than compensating for loss suffered. In the context of tax and superannuation, restitution can involve recovering overpaid amounts or correcting mistakes in financial transactions. The availability of equitable remedies can manifest for taxpayers in Australia’s tax and superannuation systems as an appropriate pathway to consider when genuine errors arise.

Restitution in Australia’s tax and superannuation systems

The ATO provides guidance on various scenarios where restitution may be applicable within the tax and superannuation systems. Key areas include overpaid contributions, incorrect tax treatment, administrative errors by trustees in payments of benefits to members, withholding and reporting to the ATO:

• overpaid contributions: if an individual or employer overpays superannuation contributions, the ATO allows for the recovery of these funds in certain circumstances. Proper documentation, transparency, and timely reporting are essential for the restitution process;

• incorrect tax treatment: when trustees mistakenly apply incorrect tax liabilities to contributions or investment earnings, they must rectify the error and refund any excess tax charged to a member, swept in cash and paid to the ATO;

• administrative errors: trustees are required to correct administrative mistakes, such as the incorrect allocation of funds or miscalculated benefits. Restitution aims to ensure that members receive their correct entitlements; and

• reporting to the ATO: trustees are required to correct reporting under the various ATO reporting protocols where a genuine administrative error has occurred or where a mistake in fund reporting or withholding on benefits is identified, which ensures that data reported to the ATO is reliable, complete, accurate and timely (s 390-115 of Sch 1 to the Taxation Administration Act 1953 (Cth)).

The ATO is also responsible for rectifying its own administrative errors, such as the incorrect application of withholding and excess contribution assessments, as a couple of examples. Restitution in these cases involves adjusting the taxpayer’s account and issuing any necessary refunds. This reinforces the principle that taxpayers should not bear the burden of administrative errors and the ATO’s responsibility to ensure accuracy and fairness in the administration of tax and superannuation, mandating restitution for any undue financial impact on taxpayers.

Case law and administrative tribunal determinations

Several cases and determinations have shaped the understanding of restitution in the context of Australia’s tax and superannuation systems. Some examples of these are:

• in Personalised Transport Services Pty Ltd v AMP Superannuation Ltd,1 a taxpayer paid superannuation contributions to AMP Super pursuant to a mistaken belief of a legal obligation to make employer superannuation guarantee contributions on behalf of drivers who were independent contractors. In the claim for return of the contributions, the court agreed that the payments were made under the mistaken belief that the taxpayer would be liable to pay the superannuation guarantee charge if it did not. Consequently, the court found that the mistake of law by the company caused the payments to be made and the enrichment of AMP Super;

• in Superannuation Complaints Tribunal Determination D06-07\129, a case for restitution was established where the trustee was not the intended recipient of a payment from a member. The member had intended to pay rent and, by mistake, instead paid the money to their superannuation fund. This was a payment made under a mistake of fact, being the identity of the payee;

• in PBR 1012545708356, a case for restitution was established where there was a payment of moneys mistakenly made by the taxpayer to their superannuation fund. Some of the mistaken payment moneys were then used by the superannuation fund to pay fund expenses. The ATO ultimately considered the payment was not a contribution and the subsequent application of some of the moneys mistakenly paid to the superannuation fund did not constitute an equitable defence of change of position. The ATO considered there was no change in position as fund expenses were incurred by the superannuation fund regardless of the receipt of the incorrectly paid moneys into the superannuation fund;

• for interest, also consider PBR 1012767930109 as another illustrative example of an administration error on the behalf of a third-party bank. In that case, the ATO considered that the error did not give rise to a contribution to the superannuation fund, and equally the moneys were therefore not subject to cashing restrictions and not a benefit paid when restoring the error and transferring the moneys to the intended bank account of a company and not of a trustee bank account;

• in Baird v BCE Holdings Pty Ltd,2 the court held that there were no grounds for rescission or rectification where a party to a contract was mistaken as to the tax implications of an agreement. Such mistakes were not considered to go to the making of the agreement itself. This emphasises the point that a mistaken belief of the tax consequences is insufficient grounds of itself where a taxpayer intended to contribute to their superannuation fund;

• although not exhaustive, APRA’s SPG 270 — Contributions and benefit accruals standards also provides some examples where a genuine administrative error can arise;

• ASIC’s RG 277 Consumer remediation outlines the guiding principle that members should be returned as closely as possible to the position that they would have been in had the operational risk event not occurred; and

• another example in practice may include where a roll-over has been reported by an SMSF correctly via SuperStream, but the method of payment to the receiving superannuation fund was executed incorrectly by mistake of fact. This can cause the roll-over to be incorrectly reported by the receiving superannuation fund to the ATO as a contribution rather than a roll-over. In such a case, the trustee should correct the erroneous reporting to the ATO to restore the member to the position had the genuine error not occurred, with the moneys treated as a roll-over, thus avoiding an excess contribution determination notice being issued and flow-on tax consequences to the member.

The ATO has also provided observations in a December 2008 NTLG Superannuation Technical Sub-Group meeting, outlining the Commissioner’s acknowledgment and acceptance that the principles of unjust enrichment and equitable remedy of restitution apply to trustees equally as they apply to any other taxpayer.

The ATO’s observations in this regard were:

• the Commissioner considers the equitable remedy of restitution will only be appropriate where the relevant mistake is causative of the contribution;

• it is the Commissioner’s view that a mistake as to the consequences of a contribution of itself will not be sufficient to found a claim for restitution;

• the Commissioner does not accept that a contribution made “in the reasonable belief that the contribution will not exceed the relevant contribution cap” would, in the absence of other factors, be the subject of a claim for restitution; and

• once a contribution is accepted by a superannuation fund, the preservation rules apply. An amount can only be returned in limited circumstances, as outlined in reg 7.04 of the Superannuation Industry (Supervision) Regulations 1994 (Cth) (SISR), that is, where one of the contribution standards is not met.

The ATO has been clear to emphasise the responsibilities of members and trustees in ensuring that obligations and duties are understood when administering superannuation, including tax consequences. Where a payment is made to a superannuation fund with the intention of it being a contribution for a member, that contribution is subject to the cashing restrictions in Div 6.3 SISR, unless the amount can be returned under reg 7.04(4).

The ATO also reiterated that a lack of awareness of contribution caps or a miscalculation of the member’s total contributions for a financial year do not change the original intention of the taxpayer to contribute. An amount is not able to be returned by a trustee on this basis alone. Where a condition of release is met, the amount may be paid as a benefit to the member. However, the amount will remain a contribution to the fund and will be required to be reported to the ATO in the relevant fund reporting without any other circumstances evident.

Further to this, the Commissioner also considers that it would be unusual for interest or damages to be payable in an unjust enrichment case. This is on the basis that the equitable principle of restitution is to restore the value of the enrichment and position of the aggrieved parties prior to the mistake.

However, the ATO considers that, where an amount is able to be refunded under reg 7.04(4)(a), reg 7.04(4)(b) authorises a trustee to act, which may either increase or decrease the actual amount refunded. The amount refunded may be adjusted by reasonable administration costs and transaction costs incurred by the fund, and differences in the price of the interest (in the superannuation fund) between the day it was acquired and the day it was returned.

The ATO’s view is that reasonable adjustments included and allowed under reg 7.04(4) reflect the ordinary principles of restitution where a party has a genuine defence to the action, such as a change in position. Accordingly, on this basis, restitution can be made to the extent to which the recipient superannuation fund has altered their circumstances based on the receipt.

ATO guidance

The ATO also provides detailed public guidance on restitution in various publications and rulings, including:

• TR 2010/1: Income tax — superannuation contributions (also noting the current draft updated version TR 2010/1DC2);

• ATO ID 2010/104: Excess contributions tax: restitution of a “mistaken” contribution;

• PS LA 2008/1: The Commissioner’s discretion to disregard or allocate to another period superannuation contributions for excess contributions purposes;

• TD 2021/D6 Income tax: tax treatment of a superannuation benefit when the Commissioner exercises the discretion in subsection 304-10(4) of the Income Tax Assessment Act 1997 (Cth); and

• PS LA 2021/D3: Superannuation — Commissioner’s discretion where members receive benefits in breach of legislative requirements.

Although ATO ID 2010/104 illustrates a case when restitution for mistake was not applicable in the circumstances, this case also highlights the ATO’s view that, where a contribution is returned to a member, it may still count towards their contribution cap limits. Further, noting in this interpretative decision, the ATO’s closing remarks in that case was for the member to apply for the Commissioner’s discretionary relief pursuant to s 292-465 of the Income Tax Assessment Act 1997 (Cth) (ITAA97).

In this regard, a question arises as to whether the Commissioner in that case would accept and apply the relief to have the amount disregarded from counting towards the member’s relevant contribution limits for that financial year in light of the circumstances or not.

Another aspect for taxpayers and trustees to consider and reflect on are the implications on a member’s retirement benefits. The outcome may differ where contributions are returned by a trustee under restitution, compared with moneys that are retained in the superannuation fund where the Commissioner provides discretionary relief to have the amount disregarded from counting towards a member’s contribution caps. However, where the Commissioner does not provide discretionary relief in circumstances where restitution would have been an appropriate remedy, the moneys are released with the associated tax and superannuation consequences the subject of the excess contributions determination, and the member’s tax and superannuation experience is not ideal.

Operationalising restitution in administrative errors

When trustees are faced with how to approach remediating members for operational risk events or genuine errors with contributions and benefits paid, equitable principles of restitution can often be available and apply to maintain a just and fair outcome of restoring members to their original position had the error not occurred. This is important to consider in upholding trustees’ duties of acting in the best financial interests of members, the preservation of the superannuation system, and for the ATO’s responsibilities in administering fairness to taxpayers in Australia’s tax system.

When can trustees consider restitution based on unjust enrichment?

The High Court in David Securities Pty Ltd v Commonwealth Bank of Australia3 outlined that, provided the mistake caused the transaction that is in issue, no distinction should be made between a mistake of law and a mistake of fact as a ground for restitution. Rather, an aggrieved member or trustee, as the relevant taxpayer, needs to establish that the financial transaction would not have been made if they had been aware of the mistake at the time of the transaction.

Each case will depend on the circumstances of whether a member or trustee can conclude with appropriate relevant and admissible evidence that there has been a mistake of fact or law which is sufficient to enable the return of a contribution, or a return of the member’s superannuation moneys incorrectly paid as a benefit or released amount from the superannuation fund without it being treated as a contribution on return.

The ability of a trustee to accept superannuation moneys from a member without the moneys being treated as a contribution on return as part of the restitution will depend on whether the trustee has a claim for restitution based on unjust enrichment. As noted above, the equitable remedy of restitution is concerned with restoring an aggrieved party to the position that they would have been in had the recipient of the benefit not been unjustly enriched by the benefit.

A restitution claim based on unjust enrichment requires four elements to be satisfied.4 All four elements need to be satisfied for a trustee to assert that a payment from a member was restitution for a genuine mistake and not a contribution (if this is the relevant financial transaction as an illustrative example). The four elements are: (1) there is an enrichment to the benefit of the recipient; (2) at the taxpayer’s expense; (3) caused by an unjust factor; and (4) there is no recognised defence available.

Whether each element can be satisfied and the applicable burdens and onus of proof discharged are based on the specific circumstances of the case and the ability of the relevant parties to demonstrate this based on the available, relevant and admissible evidence.

Elements of unjust enrichment in superannuation

Illustrative examples of each element of unjust enrichment required to be satisfied are discussed below.

Enrichment of the recipient

The following are examples where there has been an enrichment of the recipient:

• a trustee may be enriched by an incorrectly paid contribution or roll-over benefit where there has been a genuine mistake or reporting error;

• a member may be considered to be enriched by an incorrectly paid benefit or a released amount paid to them by the ATO from a superannuation fund, when the law requires this amount to be held in the superannuation fund until a condition of release is satisfied; or

• the ATO may also be enriched by an incorrectly paid benefit, being the tax withheld from the amount paid to the member.

Gained at the taxpayer’s expense

The following are examples where there has been a gain at the taxpayer’s expense who executed the economic transaction:

• the enrichment of the recipient (a trustee or the ATO) is at the expense of the member. This could be on the basis that an incorrectly paid contribution and any tax on the contribution paid to the ATO should have been retained by the member and not the superannuation fund; or

• the enrichment of the recipient (a member or the ATO) is at the expense of the trustee. This could be on the basis that an incorrectly reported roll-over, released amount or benefit paid, and any resultant withholding tax paid to the ATO, should have been retained in the superannuation fund.

As a result of an unjust factor (such as genuine mistake)

The following are examples where the financial transaction is based on an unjust factor:

• payment by mistake is a recognised category of an unjust factor which can give rise to an obligation to make restitution as equitable relief. As noted above, the Commissioner’s view is that the equitable remedy of restitution based on a mistake of fact or law applies to trustees just as it does for other taxpayers in the context of tax and superannuation;

• a mistake of fact can occur where a transaction is executed under a mistaken belief as to a fact relating to a legal liability to make a payment, or where the payment is made under a mistaken belief of a legal obligation to pay;

• an example could be where a trustee pays withholding tax on a benefit or releases superannuation moneys to the ATO under a mistaken belief that it was required to do so under tax laws and in response to a release authority issued by the ATO. The mistake originally arises because of the incorrect information reported to the ATO or provided to a member, or an administrative error of the ATO; or

• other examples may include where a trustee treats and reports moneys as a contribution rather than a roll-over, a duplication of a benefit is paid or duplicate of a release of moneys is paid, an under- or over-withholding of tax occurs because of genuine administrative errors in paying member benefits, incorrect reporting to the ATO causing incorrect excess contribution determination notices, and the issue of a release authority by the ATO.

These examples provide good grounds to consider for maintaining whether there is a genuine mistake in fact or law that can arise in the circumstances and are not intended to be definitive or exhaustive. Each matter will depend on the specific circumstances of each case.

“. . . equitable principles of restitution can often be available and apply to maintain a just and fair outcome . . .”

As highlighted above, ATO ID 2010/104 outlines circumstances in case law where an error may not be sufficient to amount to a mistake of fact or law, which may include the mistiming of a contribution paid, arrangements circumventing contribution caps, general avoidance of tax behaviours, lack of awareness of the tax consequences arising from an intended transaction or exceeding contribution caps when a contribution was indeed nonetheless intended by the taxpayer.

It is worthy to also note that, although the High Court has not ruled on the applicability of the principle in Australia that money paid by a taxpayer to a public authority in the form of taxes or other levies pursuant to an ultra vires demand is prima facie recoverable as of right,5 in Prygodicz v Commonwealth (No. 2) (the Robodebt case),6 the court commented that it is likely this principle would apply in Australia.

Recipient not having a recognised equitable defence

The following are examples where the recipient does not have an equitable defence available:

• a common defence to a claim for restitution is a change of position, that is, that the recipient changed their position as a result of receiving the moneys (Citigroup Pty Ltd v National Australia Bank Ltd7);

• note the ATO’s reasoning in PBR 1012545708356 that a receipt of moneys partially used to pay fund expenses was not considered to be as a result of receiving the moneys, as the trustee incurred the expenses regardless and therefore there was no available equitable defence to preclude restitution;

• where a member has retained the moneys received from the ATO and the moneys held have not substantially changed (the member has not since spent or applied the moneys in another manner), there is not likely to be a change of position and therefore not a defendable position to retaining the enrichment by the recipient; or

• equally, where a trustee retains the contribution incorrectly paid and a plethora of financial transactions has not subsequently occurred, this is not likely to be a substantial change of position (note reg 7.04(4)(a) and (b) SISR discussed above).

The ATO’s amendment protocols for fund reporting (for trustees of SMSFs and large APRA regulated funds alike) and APRA’s SPG 270 contemplate the ability to rectify contributions made in error where the error is a genuine administrative error. This regulatory guidance are examples whereby Australia’s tax and superannuation regulators do consider there are circumstances that can arise where a trustee has an ability to rectify genuine errors and where trustees may not be able to, noting that the examples and illustrations provided are not exhaustive and it will depend on the circumstances of each case as it arises.

Achieving restitution and ATO engagement

As outlined above, the High Court confirmed that the law of restitution is not concerned with compensating for loss but in restoring a taxpayer to the position that they would have been in had the recipient not been unjustly enriched:8

“41. Restitutionary relief, as it has developed to this point in our law, does not seek to provide compensation for loss. Instead, it operates to restore to the plaintiff what has been transferred from the plaintiff to the defendant whereby the defendant has been unjustly enriched …”

Where moneys have been incorrectly paid out or released, the position that a trustee and a member would have been in is for the moneys to be ultimately held in the member’s account in superannuation for the retirement benefit of the member. Equally, moneys should be returned to the payee taxpayer or ATO if the trustee is not entitled to retain incorrectly paid moneys.

The equitable remedy of restitution should accordingly allow a member to transfer incorrectly paid or released superannuation moneys back to the trustee to be correctly processed as the intended transaction which was incorrectly administered or erroneously reported pursuant to genuine mistake. Likewise, where the circumstances of genuine mistake are warranted for other financial transactions in the tax and superannuation systems, moneys should be returned to the original taxpayer.

It is recommended that trustees and members appropriately engage with the ATO to ensure that members are not adversely affected by a trustee’s remediation steps where restitution is employed, and to ensure that the ATO returns any incorrectly withheld tax amounts to the trustee or as a refund to the member to return to the superannuation fund.

This is particularly so where certain age limits or preservation requirements under the Superannuation Industry (Supervision) Act 1993 (Cth) (SISA) may otherwise give rise to a breach of the SISR payment rules and are at risk of triggering further adverse tax outcomes under the ITAA97 to the trustee or member. Such examples may be loss of exempt pension status for assets paying an income stream, or taxing the entire superannuation benefit arising from payment in breach of the SISA in the hands of the member. The ultimate undesirable position is the risk of a trustee being determined to be non-compliant for an income year, which has significant adverse tax outcomes.

Depending on the circumstances of a particular case, it is not always necessarily an appropriate pathway for the trustee to treat a return of an incorrectly paid benefit or released amount as a reportable contribution on return. Nor for a member to necessarily be required to apply to the Commissioner for discretionary relief under s 291-265, 292-465 or 304-10(4) ITAA97 (whichever is applicable to the case) to either have the amount disregarded from counting towards their contribution caps for a financial year or from being treated as an illegal release of benefits (which would otherwise be fully taxable without the necessary relief provided by the Commissioner under genuine and warranted special circumstances).

Furthermore, it would not be ideal for a member to need to lodge an objection to a Commissioner’s actions where available discretionary relief should have been exercised, or restitution as an equitable remedy and relief would have been available and an appropriate path to take in the circumstances. This would be unfair and an undue compliance burden on the taxpayer, not an ideal member experience in the tax and superannuation systems.

Conclusion

Restitution plays a valuable role in maintaining fairness and equity in Australia’s tax and superannuation systems. The ATO guidance, laws and case law provide an insightful framework for understanding and applying restitution principles, ensuring that taxpayers (albeit members or trustees) can seek redress for unjust gains where equitable relief is available and appropriate. There is a roadmap of considerations for taxpayers and trustees to be aware of when dealing with these matters. By considering and applying these equitable principles and thinking through what needs to be demonstrable on the evidence under the relevant circumstances, taxpayers, the ATO and trustees can continue to uphold the integrity and administration of Australia’s tax and superannuation systems and protect the rights of taxpayers and trustees.

Jessica Hall, CTA

Senior Manager — Tax

AustralianSuper
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The views expressed in this article are the authors and do not necessarily represent the views of AustralianSuper.
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A Matter of Trusts

by Neil Brydges, Sladen Legal

UPEs and CGT: it’s not all about Bendel

Irrespective of whether UPEs are loans under Div 7A or not, what is often forgotten is that dealing with UPEs can result in capital gains for beneficiaries.

The talk of the tax world since late 2023 has been whether an unpaid present entitlement (UPE) with a corporate beneficiary is a loan under the definition in s 109D of Div 7A of the Income Tax Assessment Act 1936 (Cth) (ITAA36).1

While the High Court, or perhaps the parliament, will have the final say on that question in the next few months, what is often forgotten is that dealing with UPEs can have consequences under other provisions in the income tax legislation. This article will focus on the CGT rules in Pt 3-1 of the Income Tax Assessment Act 1997 (Cth) (ITAA97).

Is a UPE a CGT asset?

A UPE is an equitable right that arises where a trust has made an appointment of income or capital to a beneficiary but has not paid or applied amounts in respect of the appointment in full.

Section 108-5 ITAA97 defines “CGT asset” as any kind of property or a legal or equitable right that is not property. Therefore, a UPE, being an equitable right, is a CGT asset.

Importantly, the UPE is the asset of the beneficiary — corporate or otherwise — not the trust of which it is an equitable obligation or liability.

CGT consequences of dealing with UPEs

This article will look at three circumstances: the trust paying out the UPE and the beneficiary assigning or waiving, releasing or cancelling the UPE.

There is no taxation law dealing with the CGT consequences of those dealings but there is a body of “lore” that has been developed in the form of ATO private binding rulings. Those rulings are instructive because, even though ATO private binding rulings are not binding other than for the taxpayer to whom the ruling applies, they give other taxpayers and advisers an indication of what the ATO’s position may be in a review or an audit.

Paying out a UPE

CGT event D1 occurs when a contractual, legal or equitable right is created.2 CGT event C2 occurs when an intangible CGT asset comes to an end.3

A beneficiary can become presently entitled to a share of the income or capital of a trust pursuant to a term of the trust deed or by the exercise by a trustee of a power under a trust deed.

As a UPE is a CGT asset that comes into existence when a beneficiary of a trust becomes presently entitled to a share of the income or capital of a trust estate, the ATO’s view is that CGT event D1 occurs at either the time as specified under the relevant term or terms of the trust deed which confers present entitlement, or when a valid trust resolution is made to apply income or capital of the trust for the benefit of a beneficiary.4

Similarly, as a UPE is satisfied or discharged, and ends, when the amount of a beneficiary’s present entitlement is paid to them, CGT event C2 occurs at the time of payment.5 However, in this circumstance, the ATO’s position has been that (applying an approach like that in FCT v Dulux Holdings Pty Ltd & Orica Ltd6 (Dulux)), it is appropriate to look through the legal rights incidentally created and discharged/satisfied when they are merely facilitating the real transaction, being the distribution of income from a trust to a beneficiary.7 That is, to “look through” the CGT event D1 and CGT event C2 when they are merely facilitating the real transaction.8

Release, waiver or assignment of a UPE

CGT issues arising from the release or waiver of a UPE by a beneficiary have been addressed by the ATO in private binding rulings but there is very little other guidance. The ATO’s view can be summarised as:

• Does the release or waiver of a UPE cause CGT event C2 to happen?

Yes9

• Does the assignment of a UPE cause CGT event A1 to happen?

Yes10

The ATO takes the view that these transactions cause CGT events to happen, whereas the satisfaction or discharge of the UPE does not (see above).

The ATO reaches this conclusion on the basis that the release, waiver or assignment of the UPE is not incidental to and facilitating of a distribution of income from a trustee to a beneficiary. The ATO’s position that the UPE would not cause a CGT event (CGT event C2) to happen on satisfaction/discharge is based on its interpretation of the decision in Dulux and that performance does not give rise to the secondary CGT event.

The distinction in respect of the release, waiver or assignment is that those actions do not occur in respect of the performance of the appointment of income or capital that gave rise to the UPE and, therefore, CGT event D1 happens on the creation of the UPE and CGT event A1 on the assignment or CGT event C2 on the release or waiver.

If there is a CGT event, what are the cost base and capital proceeds?

Cost base for CGT purposes

When quantifying CGT, the first question for consideration on the release or surrender by the beneficiary (in which case, CGT event C2 will happen) or assignment by the beneficiary (in which case, CGT event A1 will happen) is: what is the cost base of the UPE?

The first element of the cost base is the total of the money paid (or required to be paid) and the market value of any other property you gave (or are required to give) when acquiring the CGT asset.11

In relation to this issue, the ATO takes the view that, prior to the creation of the UPE, the beneficiary never had any legal right to payment of the amount of the UPE as against the trustee. The amount of the UPE cannot be said to have been given (or required to be paid or given) to the trustee, by the beneficiary, to acquire the equitable right to demand and receive payment.12

Under the market value substitution rule, if you do not incur any expenditure to acquire a CGT asset, the first element of the cost base of the asset will be its market value, except where CGT event D1 happens or the acquisition results from another entity doing something that did not constitute a CGT event occurring.13

CGT event D1 happens to the trust on the creation of a UPE and, accordingly, the UPE’s market value will not be substituted as the first element of the cost base for the beneficiary; the cost base of the UPE will only comprise any expenditure incurred by the beneficiary in whose favour it has been created.

Capital proceeds for CGT purposes

The capital proceeds from a CGT event are the total of the money a person received (or is entitled to receive) in respect of the event happening and the market value of the other property the person received (or is entitled to receive) in respect of the event happening.14

If the assignment is for value, the value may be the capital proceeds. Where there is no consideration for the assignment of a UPE, the assignor will be taken to have received the market value of the CGT asset (the UPE) that is the subject of the assignment.15 Typically, there is no consideration when a UPE is waived or released. Therefore, the beneficiary will be taken to have received the market value of the CGT asset (the UPE) that is the subject of the waiver or release.

Usually, the market value of a UPE at the time of a CGT event in respect of it will be the face value of the UPE. However, where the UPE comprises an interest in specific assets of the trust (for example, where funds specifically held for the beneficiary entitled to the UPE have been applied or invested by the trustee for the benefit of the beneficiary), the market value of the UPE may be more than its amount on creation.16

In this instance, it is necessary to consider whether CGT event E5 may happen. CGT event E5 happens if a beneficiary of a trust becomes absolutely entitled to an asset of the trust as against the trustee of the trust.17 Once a beneficiary becomes absolutely entitled to an asset as against a trustee, the asset will be treated as an asset of the beneficiary and all acts of the trustee will be acts of the beneficiary.18 This means, for example, any subsequent distribution to the beneficiary may not have CGT consequences.

Anti-overlap provisions for CGT

Section 118-20 ITAA97 seeks to prevent double taxation by reducing the capital gain that a taxpayer makes from a CGT event if, because of the event, an amount is included (outside of Pt 3-1 ITAA97) in their assessable income or exempt income in any income year.19

Section 118-20 operates to reduce a capital gain made from a CGT event by an amount included in the assessable income or exempt income of a taxpayer in relation to a CGT asset as if the amount were so included because the CGT event would also be taken into account when working out the amount of a capital gain made by the taxpayer.20

In relation to UPEs, s 118-20 will apply to the extent that, in respect of an assignment or waiver of a UPE, an amount has been included in the assessable income of the beneficiary. However, even where the UPE arises because of a present entitlement to income assessed under s 97 ITAA36, it is debatable whether the UPE that arises from that present entitlement has been included in the assessable income of the beneficiary. The share of the net income that arose from the share of the income of the trust is included in assessable income, but is the UPE that results from that present entitlement included? Arguably not. Therefore, s 118-20 may not apply to reduce a capital gain of the beneficiary from the waiver or assignment.

Despite this, the ATO has issued private binding rulings where the capital gain made by the beneficiary on the waiver or assignment of that UPE was reduced under s 118-20 by those amounts that may have been included in the beneficiary’s assessable income on the UPE’s creation.21

Even then, it is important to note that, because of possible differences between income for trust law purposes and income for tax purposes, where the UPE has only arisen because of distributions of income, the anti-overlap provisions may not apply to the entirety of the UPE. Capital distributions would be even more problematic.

What does this mean?

Based on the ATO’s views in private binding rulings, assigning or waiving a UPE can result in a capital gain for the beneficiary. This could be the case even if the UPE resulted from a present entitlement to income where the beneficiary includes the income in assessable income under s 97.

If you are lucky, you may be able to convince the ATO to reduce the capital gain under s 118-20, although, as discussed above, s 118-20 has issues in this context.

Are the ATO’s views correct?

Some of the ATO’s views are uncontroversial: a UPE is a CGT asset, CGT event C2 or CGT event A1 happening on a waiver or an assignment, and the application of the market value substitution rule to capital proceeds.

As discussed above, the ATO’s application of s 118-20 has issues, but that is to the beneficiary’s benefit. The ATO applying Dulux, while perhaps a “square peg in a round hole”, is a practical way of dealing with the discharge of a UPE by payment.

The ATO’s view on cost base, that causes the CGT problem, relies on the beneficiary never having given anything to the trustee for the equitable right to demand and receive payment. That right is created when the trustee bestows the distribution and, because CGT event D1 happens, the market value substitution rule for cost base does not apply.

With a discretionary trust, a beneficiary is a discretionary object, without an interest in the trust property until the trustee exercises a discretion.22

Could the answer on cost base be different for a unit trust compared to a discretionary trust?

With a default beneficiary, an interest of a default beneficiary has been held to constitute a vested, but defeasible, proprietary interest in a trust.23 The ATO accepts that the interest of a default beneficiary can be assigned or subject to testamentary disposition.24 Could that mean that, for default beneficiaries, CGT event D1 does not happen on being presently entitled to income such that the market value substitution rule on cost base applies?

Unfortunately, as the ATO has stated its views in multiple rulings, for a taxpayer to successfully argue questions such as these will have to be through the courts. In the interim, be aware of the “lore”.

Neil Brydges

Principal

Sladen Legal
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Superannuation

by Daniel Butler, CTA, and Fraser Stead, DBA Lawyers

NALI and NALE — the new general NALE provisions: part 3

This article focuses on when a non-arm’s length expense (NALE) of a general nature in a self-managed superannuation fund gives rise to non-arm’s length income (NALI), as well as other related issues.

Part 3 of this article examines the non-arm’s length general expense (general NALE) in the newly introduced provisions found in s 295-550(8) and (9) of the Income Tax Assessment Act 1997 (Cth) and their distinction with contributions.

General NALE

Legislative overview

It is useful to outline the relevant provisions before discussing them.

General NALE where there is a lower expense

Section 295-550(8) deals with a lower than arm’s length loss, outgoing or expenditure (expense). It provides:

“(8) If:

(a) a complying superannuation entity is:

(i) a regulated superannuation fund with no more than 6 members; or

(ii) a self managed superannuation fund; and

(b) as a result of a scheme the parties to which were not dealing with each other at arm’s length in relation to the scheme:

(i) in gaining or producing the ordinary income and statutory income of the entity (but not in gaining or producing income in relation to any particular asset or assets of the entity), the entity incurs a loss, outgoing or expenditure of an amount; and

(ii) the amount is less than the amount of a loss, outgoing or expenditure that the entity might have been expected to incur if those parties had been dealing with each other at arm’s length in relation to the scheme;

an amount of the entity’s ordinary income and statutory income equal to twice the difference between the amount that the entity did incur and the amount that the entity might have been expected to incur is non-arm’s length income of the entity.” (emphasis added)

In summary, s 295-550(8) applies to an SMSF if:

• there is a scheme (and almost anything constitutes a scheme);

• the parties were not dealing with each other at arm’s length; and

• the fund incurs an expense that is less than an arm’s length amount.

Where s 295-550(8) applies, an amount equal to twice the difference between the expense actually incurred and the arm’s length amount is included in the fund’s assessable income.

For example, if the fund obtained accounting services from an accounting firm at a $1,000 discount compared to the arm’s length fee, then $2,000 (being equal to twice the difference, ie 2 x $1,000) is included in the fund’s assessable income.

We assume here that the accounting firm has no staff discount policy as an employer might be able to confer a discount to a staff member’s SMSF where the discount is in line with a proper staff discount policy that has been appropriately benchmarked. The ATO also considers that any discount provided must not be one where the relevant staff member can exert any influence in relation to that discount policy.

Note that s 295-550(8) does not apply if there is no expense incurred, such as where the service is provided free of charge and there is no consideration. This is where s 295-550(9) applies, and the key difference between subss (8) and (9) is that s 295-550(9) applies where the fund does not incur any expense.

General NALE where there is a nil expense

Section 295-550(9) provides:

“(9) If:

(a) a complying superannuation entity is of a kind referred to in paragraph (8)(a) (about certain small entities); and

(b) as a result of a scheme the parties to which were not dealing with each other at arm’s length in relation to the scheme, in gaining or producing the ordinary income and statutory income of the entity (but not in gaining or producing income in relation to any particular asset or assets of the entity), the entity does not incur a loss, outgoing or expenditure that the entity might have been expected to incur if those parties had been dealing with each other at arm’s length in relation to the scheme;

an amount of the entity’s ordinary income and statutory income equal to twice the amount that the entity might have been expected to incur is non-arm’s length income of the entity.” (emphasis added)

ATO position: LCR 2021/2DC

The ATO’s revised draft for the consultation ruling, namely, LCR 2021/2DC, was released on 27 November 2024 to outline the ATO’s views on s 295-550(8) and (9). Submissions on the draft ruling closed on 24 January 2025 and the final ruling is expected to be released mid- to late 2025.

Note that the NALI changes have effect from 1 July 2018. LCR 2021/2, which was initially released in 2021, is still not finalised, largely due to a change of legislation in mid-2024. We refer you to part 1 of this article which discusses the major developments for the NALI provisions and how they got to where they are today with regard to the general NALE provisions.

The following paragraphs from LCR 2021/2DC provide the ATO’s views on how the general NALE provisions apply:

“18. Non-arm’s length expenditure incurred to acquire an asset (including associated financing costs) will be specific expenditure and will have a sufficient nexus to all ordinary or statutory income derived by the small complying superannuation fund in respect of that particular asset. This includes any capital gain derived on the disposal of the asset … There will still be a sufficient nexus between the initial non-arm’s length expenditure incurred to acquire an asset (including associated financing costs) and an amount of statutory income, determined by reference to any capital gain derived by the fund on the disposal of that particular asset even where the trustee subsequently refinances the borrowing arrangement on arm›s length terms …

19. In some instances, the non-arm’s length expenditure will have a sufficient nexus to all of the ordinary income, statutory income, or both, derived by the fund rather than to any particular asset or assets of the fund. A general expense is a loss, outgoing or expenditure of an amount that is incurred (including nil expenditure) in gaining or producing income of the fund but not in relation to any particular asset or assets of the fund. For example, a fund may incur expenditure that does not specifically relate to a particular asset or assets owned or acquired by the fund but still has a sufficient nexus more generally to the income derived by the fund to be deductible under section 8-1, such as:

• actuarial costs — except those incurred in complying with, or managing, the fund’s income tax affairs and obligations (for example, Subdivision 295-F) which are ordinarily deductible under section 25-5

• accountancy fees — except those incurred in complying with, or managing, the fund’s income tax affairs and obligations (for example, Subdivision 295-F) which are ordinarily deductible under section 25-5

• audit fees

• costs of complying with a ‘regulatory provision’ as defined in section 38A of the Superannuation Industry (Supervision) Act 1993 (SISA) (unless the cost is a capital expense)

• trustee fees and premiums under an indemnity insurance policy

• costs in connection with the calculation and payment of benefits to members (but not the cost of the benefit itself); for example, interest on money borrowed to secure temporary finance for payment of benefits and medical costs in assessing invalidity benefit claims

• investment adviser fees and costs in providing pre-retirement services to members, and

• other administrative costs incurred in managing the fund.

20. Where the fund incurs non-arm’s length general expenditure of the nature outlined in paragraph 19 of this Ruling, the amount of income that is NALI is calculated using the ‘twice the difference’ approach as follows:

• where an amount of non-arm’s length general expense is incurred — the amount that might have been expected to be incurred if the parties had been dealing at arm’s length, minus the amount actually incurred, with the resulting number multiplied by 2, or

• where no amount of non-arm’s length general expense is incurred — twice the amount that might have been expected to be incurred if the parties had been dealing at arm’s length.”

Broadly speaking, prior to the legislative changes in mid-2024 introducing s 295-550(8) and (9), the ATO view was that a lower general expense would taint a fund’s entire ordinary and statutory income (including concessional contributions and net capital gains). Thus, the general NALE provisions were designed to provide some relief for SMSFs by limiting exposure to NALI to a two times multiplier for a general expense (rather than exposing 100% of the fund’s assessable income).

It should be noted that both ss 295-550(8) and (9) include the following wording:

“(but not in gaining or producing income in relation to any particular asset or assets of the entity)”

This is because the general NALE two times multiplier only applies where the expense is a general expense of a fund rather than a specific expense that relates to a particular asset. Paragraph 30 of LCR 2021/2DC provides:

“30. The non-arm’s length expenditure incurred by the fund in acquiring the property is a specific expense. A consequence of the non-arm’s length expenditure provisions applying to the purchase of either all, or a part, of the asset is that all of the income derived from that asset will be NALI, including any capital gains from the disposal of the asset.”

The changes in mid-2024 did not contain any relief in relation to a lower specific expense that relates to a particular asset and the ordinary NALI provisions, eg s 295-550(1) apply. Section 295-550(1) is set out below and can be briefly summarised as follows:

• para (a) of s 295-550(1) applies where the income is more than an arm’s length amount;

• para (b) of s 295-550(1) applies where the expense is less than an arm’s length amount; and

• para (c) of s 295-550(1) applies where the fund does not incur an expense where the parties are not dealing at arm’s length.

Section 295-550(1) provides:

“(1) An amount of ordinary income or statutory income is non-arm’s length income of a complying superannuation entity if, as a result of a scheme the parties to which were not dealing with each other at arm’s length in relation to the scheme, one or more of the following applies:

(a) the amount of the income is more than the amount that the entity might have been expected to derive if those parties had been dealing with each other at arm’s length in relation to the scheme;

(b) if the entity is of a kind referred to in paragraph (8)(a) (about certain small entities):

(i) in gaining or producing the income, the entity incurs a loss, outgoing or expenditure of an amount that is less than the amount of a loss, outgoing or expenditure that the entity might have been expected to incur if those parties had been dealing with each other at arm’s length in relation to the scheme; and

(ii) subsection (8) does not apply to the loss, outgoing or expenditure;

(c) if the entity is of a kind referred to in paragraph (8)(a) (about certain small entities):

(i) in gaining or producing the income, the entity does not incur a loss, outgoing or expenditure that the entity might have been expected to incur if those parties had been dealing with each other at arm’s length in relation to the scheme; and

(ii) subsection (9) does not apply to the loss, outgoing or expenditure that the entity might have been expected to incur.

This subsection does not apply to an amount to which subsection (2) applies or an amount derived by the entity in the capacity of beneficiary of a trust.” (emphasis added)

Note that advisers need to be careful with how they record the work they do and what is reflected in invoices. For example, the preparation of financial statements and tax returns each financial year is a general expense. However, where advice is provided in relation to a particular asset or assets, this is a specific expense which does not benefit from the two times multiplier cap. For example, an SMSF may have a broad range of shares and investments in the fund, and a lower investment management fee by the related financial planning firm would result in tainting all of the income from those investments with a 45% tax rate. This is so despite there being a broad range of investments in the fund due to the investment management fee being related to particular assets. Again, it is assumed that there is no staff discount policy in place, as indicated in LCR 2021/2DC.

Conclusion

The introduction of the general NALE provisions provides welcome relief in relation to NALI exposure for lower or nil general expenses incurred by an SMSF or a small APRA fund.

As you will note by reviewing this and the related articles on NALI below, these provisions are complex and can easily be invoked. Indeed, there is no minimum threshold that applies (eg while technically a $1.00 lower expense might invoke general NALE or specific NALI, we would not expect the ATO to worry about such a trifling amount).

The current LCR 2021/2DC provides limited guidance and leaves considerable uncertainty for SMSF trustees. It is hoped that LCR 2021/2DC will soon be finalised and more supplementary guidance material will be provided for taxpayers.

In short, there are still many contentious and uncertain areas when dealing with general NALE and NALI. The application of the CGT provisions and their interaction with NALI is particularly contentious and will be featured in part 4 of this series of articles.

Related articles

For further guidance, refer to the earlier articles in this series:

1. D Butler and F Stead, “NALI and NALE — NALE still needs fixing: part 1”, (2025) 60(1) Taxation in Australia 43. Available at www.taxinstitute.com.au/resources/journals/taxation-inaustralia/2025/july/Superannuation-NALI-and-NALE-NALIstill-needs-fixing-part-1.

2. D Butler and F Stead, “NALI and NALE — dividend, fixed and non-fixed NALI: part 2”, (2025) 60(2) Taxation in Australia 97. Available at https://www.taxinstitute.com.au/resources/journals/taxation-in-australia/2025/august/superannuation-nali-and-nale-dividend-fixed-and-non-fixed-nali-part-2.
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