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TAX NEWS — AT A GLANCE

Tax News — at a glance
by TaxCounsel Pty Ltd

April - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
April 2026. A selection of the developments is
considered in more detail in the “Tax News -
the details” column on page 564 (at the item
number indicated).

Closely held trusts: TFN reporting

An amending Bill (the Treasury Laws Amendment
(Delivering an Efficient and Trusted Tax System) Bill 2026)
which was introduced into parliament on 25 March 2026
contains amendments that will streamline how trustees

of closely held trusts report beneficiary TFNs to the
Commissioner. See item 1.

Draft foreign resident CGT
amendments

On 10 April 2026, the Treasurer released draft legislation
that will strengthen the foreign resident CGT regime and
provide certainty for investors. See item 2.

FBT: cents per kilometre

The Commissioner has released a determination that sets
out the rates to be applied on a cents per kilometre basis
for calculating the taxable value of a fringe benefit arising
from the private use of a motor vehicle other than a car for
the FBT year commencing on 1 April 2026 (TD 2026/1).
See item 3.

FBT: LAFHA reasonable amounts

The Commissioner has released a determination that sets
out the amounts that he considers reasonable under s 31G
of the Fringe Benefits Tax Assessment Act 1986 (Cth) for

food and drink expenses incurred by employees receiving a
living-away-from-home allowance fringe benefit for the FBT
year commencing on 1 April 2026 (TD 2026/2). See item 4.

Long-term construction contracts:
ATO compliance approach

The Commissioner has released a draft practical compliance

guideline which explains when the ATO will be more likely to
have cause to apply compliance resources to consider the
potential application of anti-avoidance provisions in the tax

law (with specific emphasis on the general anti-avoidance
provisions contained in Pt IVA of the Income Tax Assessment
Act 1936 (Cth)) to property development arrangements
involving long-term construction contracts (PCG 2026/D2).
See item 5.

TPB: Al and the Code of Professional
Conduct

The Tax Practitioners Board has released a draft
information sheet on the use of artificial intelligence and
the Code of Professional Conduct for public consultation
(TPB(l) D62/2026). See item 6.

Luxury motor vehicles: FBT

In a recent decision in a case that raised some fundamental
FBT issues, a Full Federal Court (Perry, O’Callaghan and
Thawley JJ) has unanimously allowed an appeal by the
taxpayer from a decision of O’Sullivan J who had allowed
an appeal by the Commissioner from a decision of the

AAT (SEPL Pty Ltd as trustee of the SFT Trust v FCT [2026]
FCAFC 36). See item 7.

Mere realisation decision affirmed

A Full Federal Court (O’Callaghan, Derrington and

McEvoy JJ) has unanimously dismissed an appeal by the
Commissioner from a decision of Wheelahan J at first
instance in which Wheelahan J held that the activities of a
land owner in relation to the development and sale of land
that had been used for farming for many years did not go
beyond the mere realisation of the land and, so, did not give
rise to the derivation of assessable income (FCT v Morton
[2026] FCAFC 31). See item 8.

Truck driver: meal expense
deductions

The Federal Court (Colvin J) has dismissed an appeal by the
Commissioner from a decision of the ART that allowed in
full a long-haul truck driver’s claim for a deduction for meal
expenses calculated in accordance with TD 2020/5 (FCT v
Shaw [2026] FCA 197). See item 9.

Chair appointments

The Treasurer, in a joint media release with the Assistant
Treasurer, announced on 27 March 2026 that the
government has appointed the Hon. David Bradbury as the
part-time Chair and member of the Board of Taxation, and
reappointed Mr Peter de Cure AM as the part-time Chair and
member of the Tax Practitioners Board.
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PRESIDENT’S REPORT

President’s
Report

by Tim Sandow, CTA

Maintaining trust
amid legislative
change

Ahead of the Federal Budget 2026, President
Tim Sandow discusses the need for trust and
confidence in the tax system.

The Federal Budget announcement is imminent, and | know
we are all eagerly waiting to see what comes of it for the tax
profession.

This year, there has been much talk about tax reform being
a big-ticket item for this Budget. Scott has discussed in his
report the Institute’s views on reform in comparison to mere
“change”, so | won’t delve too far into that. Instead, I'd like
to consider the impact of legislative change on trust in our
tax system.

The importance of trust in our system is well-illustrated by
the recent speculation that the CGT discount, introduced in
1999 to account for the effect of inflation on investments,
might be removed in the Budget and, further, that existing
assets may not be exempt from its removal.

The intention here seems to be to begin to address the
growing generational wealth divide in Australia, and create
more equity, particularly for the housing market. This is

an admirable goal that we can all agree is necessary and
one that our tax system can play a pivotal role in. However,
when implementing legislative change like this, both the
practical knock-on effects and the long-term impact on
trust in our tax system need to be considered.

In this case, there are two obvious opposing outcomes,
neither of which are completely satisfactory. Either:

e the CGT discount is removed without having some
mechanism to address inflation or without exempting
existing investments. This may be unfair to those who
made investment decisions based on following the law
at the time. Had this legislative change been on the
horizon at the time, they may not have made the same
decisions; or

» the CGT discount is removed, exempting existing
investments. This goes against the very objective of the
change — it could deepen the generational wealth gap

because it favours people who have already invested and
disadvantages people who are still building themselves
up to a point of making those long-term investments for
their future.

There are, of course, plenty of different options in between
those two, including partial grandfathering of existing
investments. Like any other proposed legislative change,
extensive consultation and consideration must go into
how to implement change without creating unintended
side effects.

One of those side effects is that introducing piecemeal
legislative change without careful consideration of the
knock-on effects and measures in place to address them
may damage Australians’ trust is our tax system.

Our tax system is based on self-reporting. That gives
taxpayers a certain level of responsibility and calls for a
high level of trust on both sides. Regulators need to trust
that taxpayers, by and large, do their part and are honest
and upfront in their affairs. But conversely, it’s vital that
taxpayers can trust that our tax system is fair, efficient and
working as intended.

However well-meaning, legislative change to one area of the
tax system, without corresponding changes elsewhere, often
erodes that trust. That is why holistic reform is so important.
If a taxpayer makes a decision for their finances based on
complying with current legislation, future legislative change
should not punish that decision. Equally, our tax system
should work to create an equitable, fair society, and should
have the flexibility to adapt to meet that goal.

In a tax system as complex as ours, comprehensive
consideration must be given to the practical impacts of
legislative change and to what such change signals to
taxpayers about how our system works and who it is there
to serve.

| hope that, regardless of what measures are introduced,
this kind of consideration for the ongoing trust, confidence
and transparency between the tax system and taxpayers is
what we see in the Federal Budget announcement.
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CEO’S REPORT

CEO’s Report

by Scott Treatt, CTA

Gaining momentum
for true tax reform

CEO Scott Treatt reflects on real tax reform
ahead of the Federal Budget announcement.

Tax reform has been on our minds at The Tax Institute for
many years. As a community of tax professionals working
across the space, with every corner of the tax system,

we are in a unique place to understand the impact of an
outdated, patched-together system. Our members have long
advocated for change in the tax system, whether around
specific issues impacting their area of expertise or clients,
or for the broader picture.

Well, when our members speak, we listen.

Our public tax reform conversation, beyond the reqular
schedule of consultation, submissions and advocacy, started
in earnest in 2021, with the publication of our landmark
report, the Case for Change. This report is, as media at the
time love to point out, 287 pages of our detailed insights,
ideas and potential paths around genuine, sweeping

tax reform. Our members contributed heavily to the
development of the report, and their insight has shaped

our approach to tax reform ever since.

At the time of writing, we’d heard much about tax
reform being a line item in this year’s Federal Budget
announcement. The general sentiment toward this also
seemed to be along the lines of, “we’ll believe it when
we see it”.

As we have always said, tinkering around the edges does
not constitute reform. Changes to single parts of our tax
law do not constitute reform. Various measures, including
scrapping the CGT discount, winding back negative gearing,
and the scheduled further income tax cuts have all been
flagged. Regardless of the merits or flaws of any of these
measures individually, unless they are accompanied by
system-wide review and change, they are not only not
reform, but may also lead to unintended outcomes.

Having said that, we can take heart in the fact that tax
reform is squarely in the spotlight. Our tax system is
increasingly recognised as one of the major levers we have
to influence our economic development, productivity and
society. | am glad that the profession, politicians and the
public are having the tax reform conversation. It is now

our job as an Institute to help shape that conversation in
appropriate and impactful ways.

As our members, you are key to that work, just as you were
in developing the Case for Change nearly six years ago.

| encourage you to stay engaged and continue to add your
voice as we pick up momentum for true reform.

A small update on the IPA Group
opportunity

As you know, we are exploring the opportunity to join the
IPA Group, as an avenue to better service delivery, bigger
impact and a lasting legacy for our members. This is an
exciting and important step towards a bright future for the
Institute and for our profession.

Our members have been broadly supportive of the proposal,
recognising the important opportunities for investment and
sustainability that it creates. With that backing, we are in
the final stages of reaching an agreement. | expect to have a
substantial update for you very soon, so please keep an eye
out for that.
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TAX COUNSEL’'S REPORT

Tax Counsel’s
Report

by John Storey, FTI

Rethinking tax
reform

Tax “reform” has come to mean higher taxes
delivered through increasing complexity,
uncertainty and compliance costs, rather than
genuine simplification and improved system
design.

Former Prime Minister John Howard, during a post-Budget
breakfast speech in May 2014, is reported to have said:
“When people hear the phrase tax reform, they immediately
assume it means a tax cut for somebody else.”

| am not sure that holds true today. When people hear the
phrase “tax reform”, they are more likely to assume that
there will be a tax rise for somebody.

For example, take the signature tax “reform” of the current
government: the introduction of Div 296 of the Income Tax
Assessment Act 1997 (Cth). This measure introduces, from

1 July 2026, a 15% tax on a portion of superannuation
earnings for members with balances exceeding $3 million,
and an additional 10% for balances exceeding $10 million.
The government has referred to this measure as a “reform”,
a “modest change”, “better targeting concessions” and
“making the system fairer”, but never as the introduction of
a new tax or a tax increase.

So, when Treasurer Jim Chalmers says of the forthcoming
2026-27 Budget, “I'd be pretty happy if the headline out
of the budget was that it was a ‘tax reform budget™, many
will understandably assume that taxes are going up for
someone.

Investors in the spotlight

The likely taxpayers concerned will be investors, particularly
investors in Australian real estate. The government has

not formally endorsed the recent findings of a Senate
inquiry into the 50% CGT discount, which was heavily
critical of the discount. The majority report concluded that
“there is evidence that the concessions provided by the
capital gains tax discount, in combination with negative
gearing, have skewed the ownership of housing away from
owner-occupiers and towards investors”.

Many media commentators are expecting changes to
the 50% CGT discount, perhaps a reduction to 33%, and
possible restrictions on negative gearing.

What tax reform should really mean

It is a shame that the term “tax reform” has become
synonymous with tax cuts or tax increases. True tax reform
is about far more than that.

A simpler and more efficient tax system creates a virtuous
cycle: reducing economic drag and increasing potential
tax receipts, so a smaller share of the economic pie

needs to be collected to fund public services. By contrast,
a complex and inefficient tax system creates a downward
spiral, inhibiting growth and requiring an ever-larger
share of the economy to be taxed to fund the same level
of services.

There may be sensible policy reasons to limit the generosity
of superannuation concessions, as intended by Div 296, or
to revisit the tax treatment of property investors. However,
whatever label one might give these changes, they cannot
be described as a simplification of an already complex
system.

Division 296 and the structure of
superannuation

Despite the intention of targeting a relatively narrow cohort
of wealthy superannuation investors, the final form of

Div 296 is likely to dramatically increase compliance costs
for almost all superannuation funds.

The fundamental difficulty is that increasing tax for certain
individual members sits uncomfortably with the design

of Australia’s superannuation system. Contributions and
earnings are taxed at the fund level at a flat concessional
rate. Individual members are not directly assessed on a
share of a fund’s taxable income.

The first attempt to overcome this mismatch was to use
movements in member balances as a proxy for earnings,

an approach rightly criticised as taxing unrealised gains.
Members could be taxed on increases in value that are
never realised, creating fairness and liquidity concerns,
particularly for self-managed superannuation funds invested
in real property or other illiquid assets.

To address this criticism, the government changed
approach and now requires funds to perform a modified
taxable income calculation and attribute a portion of that
income to high-balance members. Any fund with even one
member with a balance above $3 million must undertake
this calculation. Most large funds will be affected, as will

a significant proportion of SMSFs.

This process is complex. In practical terms, many funds will
need to prepare their tax return twice: once under existing
rules, and again under modified rules. Compliance costs are
likely to increase substantially, and these costs are unlikely
to be borne only by the wealthy members ostensibly
targeted.

TAXATION IN AUSTRALIA | VOL 60(10)

561



562

TAX COUNSEL’'S REPORT

Property tax changes and
complexity

Any changes to the 50% CGT discount or negative gearing
are, similarly, likely to be complex. We don’t know exactly
what the proposal will look like yet, but it is possible that

it will contain some sort of transitional arrangement and
other carve-outs. For example, it is possible that existing
property investments will continue to benefit from the full
50% discount and/or negative gearing and the changes only
affect new acquisitions. Grandfathering of this nature adds
a lot of complexity to our tax system, as is evident from the
fact that the rules regarding pre-CGT assets still represent
a substantial portion of the CGT legislation some 40 years
after its introduction.

There have also been proposals to limit the changes only

to existing dwellings, not new properties (which raises an
issue familiar to GST advisers as to whether renovations
mean that a property has become “new” or not), or allowing
the concessions for a limited number of properties per
individual. Neither proposal is likely to be simple.

The hidden costs of complexity

Collecting any amount of tax is inevitably a drag on the
economy to some extent, but such complexity greatly adds
to it. If Australia’s primary retirement investment vehicle
(superannuation) is lumped with higher administrative
charges, and decisions to invest in property requires
complex advice, this is a hidden cost imposed on the
community in addition to any tax raised.

If policymakers feel that certain segments of the community
are not paying their fair share of tax, they would be well
served complementing the introduction of complex integrity
measures by introducing genuine tax reforms to simplify
the system.

ABUMs and legislative uncertainty

The lowest of low hanging fruit in this regard is what The Tax
Institute has called for in a recent media release — address
the many longstanding ABUMs (announced but unenacted
measures) that remain outstanding, and don’t add to the list
during the forthcoming 2026-27 Federal Budget.

It may be trite, but tax policymakers sometimes need

a reminder that, under the Australian Constitution, any
new tax measure only becomes enforceable at law once

it has been passed by both houses of parliament and the
Governor-General provides royal ascent. Australia is one of
a handful of democracies that has a bicameral parliament
where the upper house not only has the legal power to, but
routinely does, vote down laws (the United States Senate
is another). So the government of the day can announce
whatever it likes, but until receiving a majority of the votes
in the Australian Senate, it may or may not ever become law.

When governments make announcements with a certain
application date, taxpayers and their advisers are in the
predicament of not knowing if the measure will be enacted
as announced, in some other form, or not at all. Australia’s

tax system is complex enough without having to consider
various possible iterations of what it might be in the future.

Real-world consequences of
uncertainty

This can have real, practical consequences for taxpayers
and the broader economy. Take just one such measure listed
in The Tax Institute’s media release: the announcement
during the 2020-21 Federal Budget to allow deductions for
education and training expenses unrelated to an individual
taxpayer’s current employment.

Let’s say Jane was a full-time hairdresser in 2020 and was
planning on going to university to do a medical degree. On
hearing the announcement, she speaks to her accountant
who advises her that, if she waits to start her course until
after the new law comes into effect, she might be able to
claim a deduction for the costs of the course. Jane waits
and two years pass by with no legislation in sight, until a
new government is voted in. If she had kept waiting longer
to see if the new government would accept or reject the
proposal, one way or another, she’d still be waiting. If she
had just started her medical degree in 2020, she’d nearly
be finished.

What a real tax reform budget would
look like

If the next Federal Budget is to deserve the label “tax
reform budget”, it must address complexity and uncertainty
head-on. That means simplifying existing rules, clearing the
backlog of unenacted measures, and restoring confidence
that announced changes will be legislated clearly, promptly
and prospectively.

Until then, “tax reform” risks remaining shorthand not for
better tax design, but simply for higher taxes delivered
through ever-greater complexity.
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TAX NEWS - THE DETAILS

Tax News — the details
by TaxCounsel Pty Ltd

April - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
April 2026.

Government initiatives
1. Closely held trusts: TFN reporting

An amending Bill (the Treasury Laws Amendment
(Delivering an Efficient and Trusted Tax System) Bill 2026)
which was introduced into parliament on 25 March 2026
contains amendments that will streamline how trustees

of closely held trusts report beneficiary TFNs to the
Commissioner.

The amendments will require trustees to provide a presently
entitled beneficiary’s TFN to the Commissioner at the

same time that the trust return is provided for an income
year, if the beneficiary has quoted it to the trustee. This is
intended to enhance the ATO’s data-matching and pre-filling
capabilities for beneficiary returns.

The change to the TFN reporting requirements will not
change existing TFN withholding rules for closely held
trusts. It also helps to ensure that trustees are withholding
from beneficiaries’ entitlements in line with the existing
withholding requirements where the beneficiary has chosen
not to quote their TFN.

The existing withholding arrangements, combined with the
enhanced pre-filling capabilities supported by the reporting
of beneficiary TFNs in the trust’s tax return, will assist

in ensuring that the right amount of tax is being paid by
trustees and beneficiaries on trust income.

The new requirement will replace the obligation for trustees
to lodge a TFN report for the quarter in which a beneficiary
quotes their TFN to the trustee. The new requirement will
commence on the first 1 January, 1 April, 1 July or 1 October
to occur after the day the Bill receives royal assent.

2. Draft foreign resident CGT amendments

On 10 April 2026, the Treasurer released draft legislation
that will strengthen the foreign resident CGT regime and
provide certainty for investors.

These reforms, which were first announced in the 2024-25
Budget, are intended to ensure that foreign residents pay
a fair share of tax in Australia, while providing generous
concessions for investments in renewable energy.

The Treasurer said that the government had engaged

with the renewable energy sector to ensure that these
arrangements strike the right balance between supporting
investment in clean energy while ensuring that foreign
investors pay their fair share of tax. As a result of this
consultation, the government will provide a time-limited,
targeted concession in the foreign resident CGT regime for
investment in the renewables sector.

The draft legislation also includes targeted amendments
which will clarify that state and territory laws, such as the
severance provisions in property law, do not determine
which assets are in scope of the foreign resident CGT
regime. These amendments are to apply to investments
since the foreign resident CGT regime was introduced

in 2006.

Over time, the absence of a clear definition of “real
property” in the law and interactions with state and territory
property laws have created uncertainty about the meaning
of real property and this legislation will address those
concerns.

Clarifying the interaction with state and territory laws
reinforces the original intent of the law and ensures that
the CGT treatment for assets held by foreign investors
applies consistently, regardless of which state or territory
the asset is located in. State revenue laws already
generally disregard severance provisions for their own
tax purposes.

This will protect revenue by ensuring that foreign residents
disposing of an interest in large-scale infrastructure

assets which are fixed on Australian land are subject to
CGT. This includes buildings and energy, transport and
telecommunications assets.

The Commissioner’s perspective

3. FBT: cents per kilometre

The Commissioner has released a determination that sets
out the rates to be applied on a cents per kilometre basis for
calculating the taxable value of a fringe benefit arising from
the private use of a motor vehicle other than a car for the
FBT year commencing on 1 April 2026 (TD 2026/1).

The rates are:

Engine capacity Rate per kilometre

0 -2500cc 70 cents
Over 2500cc 82 cents
Motorcycles 20 cents

4. FBT: LAFHA reasonable amounts

The Commissioner has released a determination that
sets out the amounts that he considers reasonable under
s 31G of the Fringe Benefits Tax Assessment Act 1986
(Cth) (FBTAAB86) for food and drink expenses incurred by
employees receiving a living-away-from-home allowance
(LAFHA) fringe benefit for the FBT year commencing on
1 April 2026 (TD 2026/2).
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Where the total of food and drink expenses for an employee
(including eligible family members) does not exceed the
amount that the Commissioner considers reasonable, those
expenses do not have to be substantiated under s 31G
FBTAA86. Where an employee receives a LAFHA fringe
benefit with a component for food and drink expenses,

for the employer to reduce the taxable value of the fringe
benefit by the exempt food component, the expenses must
be either:

e equal to or less than the amount that the Commissioner
considers reasonable; or

e substantiated.

If the total of an employee’s food or drink expenses exceeds
the amount that the Commissioner considers reasonable,
the substantiation provisions will apply.

TD 2026/2 sets out the amounts that the Commissioner
considers reasonable for food and drink within Australia and
overseas.

5. Long-term construction contracts:
ATO compliance approach

The Commissioner has released a draft practical compliance
guideline which explains when the ATO will be more likely to
have cause to apply compliance resources to consider the
potential application of anti-avoidance provisions in the tax
law (with specific emphasis on the general anti-avoidance
provisions contained in Pt IVA of the Income Tax Assessment
Act 1936 (Cth) (ITAA36)) to property development
arrangements involving long-term construction contracts
(PCG 2026/D2).

PCG 2026/D2 considers property development
arrangements where a land owner engages another party to
develop its land under a property development agreement
(PDA) using a long-term construction contract. Typically
(but not always), the developer engages a builder to
undertake the construction work. In some arrangements,
the land owner may also grant security over its land, or
otherwise provide guarantees, to support financing obtained
by the developer for the purposes of undertaking the
development.

A PDA (or a similar agreement, however it may be
described) is a contract between a developer and a

land owner, outlining the terms and conditions for
developing land and construction works, as well as the
respective responsibilities of the parties and the financing
arrangements for the project. A long-term construction
contract refers to a contract under which construction

work extends beyond one income year. While long-term
construction contracts can be separate from PDAs (and vice
versa), they are often one and the same or together form
part of the contractual framework underpinning the broader
property development arrangement.

The use of PDAs is common in Australia’s property and
construction sector and, generally, the ATO does not have

a concern with this operating model. The concern that the
ATO has is where certain taxpayers are using PDAs between
entities that are under common ownership or control, or are

not dealing with each other at arm’s length, to obtain a tax
benefit. Specifically, the ATO compliance focus is on entities
that are, in substance, undertaking a single economic
activity of property development but separate the land
ownership and development activities in an attempt to defer
the recognition of income and circumvent the trading stock
provisions.

PCG 2026/D2 provides a risk assessment framework

(a green low-risk zone and a red high-risk zone) on the
application of the Pt IVA general anti-avoidance rules in the
context of property development arrangements involving
PDAs. The risk assessment framework sets out factors

that the ATO will take into account when deciding whether
or not compliance resources will be devoted to further
examine these property development arrangements. It
does not mean that the general anti-avoidance rules will
necessarily apply.

The arrangements that are the subject of PCG 2026/D2
were flagged by the ATO earlier this year in TA 2026/1.

6. TPB: Al and the Code of Professional
Conduct

The Tax Practitioners Board (TPB) has released a draft
information sheet on the use of artificial intelligence (Al)
and the Code of Professional Conduct (the Code) for public
consultation (TPB(l) D62/2026).

Some points considered in TPB(l) D62/2026 are:

* while Al tools are useful and can deliver significant
benefits, tax practitioners are still ultimately responsible
for the tax agent services that they provide to their
clients. It is important for tax practitioners to understand
the capabilities and limitations of Al tools, and ensure
that Al outputs are assessed and supplemented by
professional judgement;

* while not binding on all tax practitioners, Accounting
Professional and Ethical Standards Board standard
APES 110 Code of Ethics for Professional Accountants
(including Independence Standards) provides guidance to
clarify the expected behaviours of members when using
technology;

* to comply with the competency requirements in the Code
and TPB(l) D62/2026, tax practitioners must exercise
their own professional judgement when advising clients
and should not rely on Al output as a substitute for their
own analysis of a client’s circumstances;

* Al models may not always be accurate or factually
correct and, as such, should inform, not substitute, tax
knowledge, experience or expertise. Tax practitioners
should verify and review Al-generated content for
accuracy and should establish processes to understand
and contest Al decisions/outputs;

* inrelation to using Al while providing tax agent services,
there is no set formula for determining what it means to
take reasonable care. Rather, whether a tax practitioner
has taken reasonable care in a given situation will depend
on an examination of all of the circumstances; and
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* animportant obligation is in relation to confidentiality of
client information. In particular, tax practitioners should
be mindful of their obligations under the Code to not
disclose any information relating to a client’s affairs to a
third party (any entity other than the client and the tax
practitioner) without the client’s permission, unless there
is a legal duty to do so.

Recent case decisions

7. Luxury motor vehicles: FBT

In a recent decision in a case that raised some fundamental
FBT issues, a Full Federal Court (Perry, O’Callaghan and
Thawley JJ) has unanimously allowed an appeal by the
taxpayer from a decision of O’Sullivan J who had allowed
an appeal by the Commissioner from a decision of the
Administrative Appeals Tribunal (AAT) (SEPL Pty Ltd as
trustee of the SFT Trust v FCT?").

The appellant taxpayer (SEPL Pty Ltd) was a corporate
trustee engaged in business involving petrol stations,
convenience stores, fast food and tobacco outlets, and gift
shops. The shareholders and directors of SEPL Pty Ltd were
three brothers who were also among the beneficiaries of
the trust of which SEPL Pty Ltd was trustee (the SFT Trust).
They had the power, under the trust deed, to appoint or
remove the trustee, and to appoint discretionary objects

of the trust.

As trustee of the SFT Trust, SEPL Pty Ltd owned a number
of luxury motor vehicles which it made available for the
brothers’ business and personal use. The costs of personal
use were debited to the matriarch’s beneficiary account,
which was then cleared by trust distributions.

The Commissioner assessed FBT on the personal use of
the vehicles by the brothers. SEPL Pty Ltd objected to
the assessment and the objection was disallowed by the
Commissioner. SEPL Pty Ltd succeeded in having the
Commissioner’s objection decision set aside by the AAT
(BQKD and FCT?).

There were two main issues before the AAT, both relating
to the definition of “fringe benefit” in s 136(1) of the Fringe
Benefits Tax Assessment Act 1986 (Cth) (FBTAA86), which
provides:

“fringe benefit, in relation to an employee, in relation
to the employer of the employee ... means a benefit
... provided to the employee ... by the employer ... in
respect of the employment of the employee ...”

The first issue was whether each brother was an
“employee”, as defined for the purposes of FBT in s 136(1)
FBTAAB86. After a careful analysis of the facts, the

AAT concluded that the brothers were not employees,
emphasising the following:

» there were no written employment contracts for the
brothers; there was no board resolution suggesting any
employment contract; the brothers were not paid wages;
the brothers had no other entitlements associated
with employment, such as leave; and managers were
employed for all relevant functions in the business; and

» the brothers’ conduct was consistent with control as
proprietors; the brothers were not subject to controls
like those with employment contracts; and to the extent
that there was “control” over the brothers, it was
referable to the company constitution and the collective
decision-making processes of the board which, being
associated with corporate governance, was therefore of
limited value as an indicium of employment.

In reaching the conclusion that the brothers were not
employees of SEPL Pty Ltd, the AAT noted that the
definition of “employee”, and other associated definitions,
ultimately relied on common law concepts of employment
and the characterisation of employment relationships.
Read fairly, the AAT used common law employment
concepts as an aid to construction of the word “employee”
as it appeared in the FBTAA86. It did not use the common
law meaning of the word as a free-standing test or as a
substitute for the statutory text.

The second issue was whether, if the three brothers were
employees, the benefits were paid to them “in respect of”
their employment. The AAT held that the luxury cars were
not provided “in respect of” the assumed employment
because there was no sufficiently material connection
between the benefit and any such employment. The trust
deed permitted the trustee to provide beneficiaries with
the use of trust property, including vehicles. Private use of
the luxury cars was debited to the matriarch’s beneficiary
account and offset via trust distributions, a process
consistent with the benefits being accessed as an incident
of beneficial ownership of the business, rather than as
remuneration. The benefit was provided by reason of the
relationship of the brothers to the trust and not in any
material way by reason of any employment relationship.

Having concluded that the brothers were not employees,
the AAT set aside the Commissioner’s objection decision and
substituted a decision that the objection be allowed.

On an appeal by the Commissioner to the Federal Court,
O’Sullivan J at first instance allowed the appeal and
affirmed the Commissioner’s objection decision (FCT v
SEPL Pty Ltd as trustee of the SFT Trust®). The two issues
underlying the contended questions of law for the purposes
of the appeal were the same as the two issues before

the AAT.

SEPL Pty Ltd has now successfully appealed to the Full
Federal Court from the decision of O’Sullivan J. The Full
Court held:

* as to the first issue, contrary to the conclusion of
O’Sullivan J, it was open for the AAT to conclude that the
brothers were not employees. The AAT did not err in its
understanding of the meaning of the word “employee” or
fail correctly to apply the statute; and

¢ as to the second issue, contrary to the conclusion of
O’Sullivan J, on the hypothetical assumption that there
was an employment relationship, it was open to the AAT
to conclude that the benefit was provided by reason of
the relationship of the brothers to the trust and not the
employment relationship.
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8. Mere realisation decision affirmed

A Full Federal Court (O’Callaghan, Derrington and

McEvoy JJ) has unanimously dismissed an appeal by the
Commissioner from a decision of Wheelahan J at first
instance in which Wheelahan J held that the activities of

a land owner in relation to the development and sale of
land that had been used for farming for many years did
not go beyond the mere realisation of the land and, so, did
not give rise to the derivation of assessable income (FCT v
Morton*).

The taxpayer was a retired farmer. For many years he
owned a small parcel of land known to his family as “Dave’s
Block” in Tarneit, in Melbourne’s west. He farmed that land,
and adjoining land owned by his mother and father, as one
property, the whole of which was referred to as “Morton
Farm”. In 2010, Morton Farm (including Dave’s Block) was
rezoned from rural to residential land. Over the following
years, the taxpayer and his family entered into several
development agreements for Morton Farm to be developed,
subdivided, and then sold as individual allotments as part
of a housing estate. As part of that enterprise, the taxpayer
received proceeds from the sale of the allotments on what
had been Dave’s Block.

O’Callaghan J (with whose reasons Derrington and

McEvoy JJ each agreed) said that it was common ground at
the hearing of the appeal that the role of the Full Court in an
appeal such as the present was to conduct a real review, or
an independent assessment, of the evidence at trial in order
to determine whether the primary judge erred in law (there
being no allegation that Wheelahan J had erred as to any
matter of fact).

O’Callaghan J did not, however, accept the Commissioner’s
contention that the developer was appointed to carry out
the development “on behalf” of the taxpayer as his agent
and that he therefore ventured the land to a business
venture or to a profit-making undertaking or plan.

O’Callaghan J said that merely to point to those provisions
of the development agreement that imposed obligations on
the owner, or to provisions that the developer carry out acts
on behalf of the owner, did not go far enough, first, because
to ask the question “was the developer the agent of the
owner?” was not the relevant ultimate question, and second,
because the proposition put by the Commissioner did not
come to terms with express terms of the agreement limiting
the scope and nature of the relationship.

The relevant question was not whether the developer was
the agent of the owner or acted on his behalf. Rather, the
relevant questions were:

* when developing, subdividing and selling the land that
comprised Dave’s Block, whether the taxpayer carried on
a business such that the amounts in issue were income
according to ordinary concepts; or

* whether the amounts in issue were assessable as
statutory income on the ground that the amounts were
profit arising from the carrying on or carrying out of a
profit-making undertaking or plan.

As for the second question, assuming that an agency
relationship existed between the taxpayer and the
developer to the extent contemplated by the development
agreement, the true question must involve defining the
content of that relationship. Here, the Commissioner’s
agency contention did not come to terms with the specific
terms of the development agreement that limited and
defined that content, namely:

e other than its interest in the land, the owner had no
interest in the development;

¢ the manner in which the developer was to undertake and
complete the development works was at the discretion of
the developer;

¢ nothing in the agreement authorised or empowered the
developer to act as agent for the owner, otherwise than
in accordance with the terms of the agreement;

* the developer was to carry out its responsibilities as an
independent party and assumed all of the risks of so doing;

* the developer was to conduct the development in its own
right and nothing contained in the agreement granted,
gave to, or created in the developer a beneficial or
equitable interest in the land; and

* other than as permitted by the agreement, neither party
was to represent or warrant to a person that it acted for
or on behalf of the other party.

The Commissioner also placed reliance on the “massive”
scale of the subdivision. As Wheelahan J said at first
instance, there was no doubt that the development

of Morton Farm occurred on a very extensive scale,
culminating in the creation of about 1,632 lots. However,
Wheelahan J also observed, “[t]he scale of the subdivision
and sale of the [farm] was a product of the size and nature
of [it] as an asset, in combination with forces prevailing

in the market for residential property in Tarneit over the
relevant period”, and that he “[did] not accept that, without
more, the acreage or the number of lots involved indicated
that the taxpayer was engaged in a business of land
subdivision and development”.

The decision of Wheelahan J at first instance in the Morton
case was considered in the June 2025 Tax Tips column of
the journal (at p 524).

9. Truck driver: meal expense deductions

The Federal Court (Colvin J) has dismissed an appeal by
the Commissioner from a decision of the Administrative
Review Tribunal (ART) that allowed in full a long-haul truck
driver’s claim for a deduction for meal expenses calculated
in accordance with TD 2020/5 (FCT v Shaw?®).

The taxpayer was employed by VPL Transport (WA) Pty

Ltd (VPL Transport) as a long-haul truck driver in Western
Australia and was paid a travel allowance by VPL Transport.
He drove long distances, including in the Pilbara and across
the Nullarbor, and was away from home for considerable
periods each year.

For the 2020-21 income year, the taxpayer claimed a
deduction of $32,782 for meal expenses. The taxpayer’s
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claim seemed to have been calculated by multiplying

the number of days he was away from home (310) by the
maximum reasonable daily allowance (being $105.75) set
out in TD 2020/5.

The taxpayer provided the Commissioner with details of his
journeys away from home and set out the breaks he took.
This material included fatigue management reports for

the relevant income year that he was required to maintain
which showed when breaks were taken. It also included bank
statements for periods from 18 April 2020 to 16 April 2021.

Following an audit carried out in 2022, the Commissioner
issued an amended assessment for the 2020-21 income
year which reduced the taxpayer’s claimed deduction for
that income year to zero. The taxpayer objected to the
amended assessment and the Commissioner allowed the
objection in part by increasing the taxpayer’s deductions
for meal expenses to $5,890, based on a review of the
taxpayer’s logbook, fatigue diary and bank statements.
This was an average of $19 per day ($5 for breakfast, $5 for
lunch and $9 for dinner) multiplied by 310 (the number of
days the taxpayer was said to be away from home).

The taxpayer said that he spent more than $105.75 (the
maximum reasonable daily amount) on food during his trips
away, but only claimed that capped amount. His tax agent
told him that he did not need to substantiate his expenses if
he claimed the lower figure in TD 2020/5, which was lower
than his actual expenditure.

On review, the ART allowed the taxpayer’s objection (Shaw
and FCT®). The ART held that, on the balance of probabilities,
the taxpayer had incurred the claimed expenditure in
gaining or producing his assessable income and that he had
met his burden of proof in that regard.

The ART also held that the exception to the substantiation
provisions provided for by s 900-50 of the Income Tax
Assessment Act 1997 (Cth) (ITAA97) applied to the taxpayer.
That section provides that a taxpayer can deduct a travel
allowance expense for travel within Australia without
getting written evidence or keeping travel records if the
Commissioner considers reasonable the total of the losses
or outgoings that the taxpayer claims for travel covered by
the allowance.

Colvin J, in dismissing the Commissioner’s appeal from

the decision of the ART, said that when it comes to the
deduction of work expenses, there is a difference between
qualification and substantiation. Both requirements must be
met. To qualify for deduction, the work expense must come
within a provision of the ITAA97 “outside” Div 900 (the
substantiation rules). In addition, it must be substantiated
by written evidence as provided for in Subdiv 900-E
ITAA97. A number of provisions in Div 900 are expressed

in terms of what may be deducted by a taxpayer. However,
those provisions are dealing with the substantiation

that is required in order to be able to deduct an amount.
Division 900 does not state the qualification for a deduction.
That must be found outside Div 900.

For those reasons, in order to demonstrate that an amount
spent by an employee on food or drink while travelling

for work purposes is deductible, it is necessary for the
employee to establish that the expense was incurred

in producing the employee’s salary or wages and so
qualifies as a deduction under s 8-1(1) ITAA97. If that is
demonstrated, then, by operation of s 900-15(1)(b), it is also
necessary to substantiate the expense by getting written
evidence that meets the terms of Div 900.

Colvin J said that there appeared to be two possibilities as
to what is meant by providing (in s 900-30(2) ITAA97) that
travel allowance expenses “count as” work expenses. The
first possibility was that the terminology “count as” was to
ensure that the substantiation requirements of Div 900 in
respect of work expenses also applied where a deduction is
claimed for expending a travel allowance.

The second possibility was that the terminology “count as”
provided, in effect, that a travel allowance expense was to
be adjudged as being a work expense with the consequence
that it would be taken to be “a loss or outgoing you incur in
producing your salary or wages”. Given the context, Colvin J
concluded that it was clearly the first possibility that was
intended. In consequence, the substantiation provisions
apply where the employee has been paid a travel allowance
in respect of a travel expense which has been shown to have
been incurred in producing the employee’s salary or wages.

In relation to the contention for the taxpayer that, while the
taxpayer did incur the expenditure, TD 2020/5 provided
authorisation for the standard deduction approach that

had been adopted, Colvin J said that TD 2020/5 was

about substantiation, and it did not provide a one-off set
deduction for truck drivers and there was no statutory
provision providing for that.

TaxCounsel Pty Ltd
ACN 117 651420
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Tax Tips

by TaxCounsel Pty Ltd

Tax agent issues

There are a number of developments that
potentially affect the registration of tax agents
and unregistered entities that should be noted.

Background

The present statutory regime that governs the registration
of tax agents is contained in the Tax Agent Services Act
2009 (Cth) (TASAQ09). The substantive provisions of this
Act established the Tax Practitioners Board (TPB), govern,
for example, when registration is required, prescribe the
terms of the Code of Professional Conduct (the Code), and
provide for the circumstances in which civil penalties may
be imposed. These provisions generally commenced on

1 March 2010.

Since then, there has been a constantly growing body of
case law, legislative change and TPB information products?
that are relevant to the registration of tax agents and the
carrying on of a business as a tax agent.

Changes on the way

On 13 April 2026, the government released exposure

draft legislation (and explanatory materials) which will
fundamentally expand the operation of the TASAQ9 in
relation to unregistered entities.

The draft legislation proposes to:

* introduce criminal offences for unregistered tax return
preparers;

» substantially increase the maximum amounts for civil
penalties;

» allow infringement notices to be issued for alleged
breaches of some civil penalty provisions;

* enable enforceable voluntary undertakings to be entered
into;

* allow the contingent and interim suspensions of
registration in certain circumstances;

* introduce new civil penalties for:

* breaches of the Code by registered tax practitioners;
and

« false or misleading statements by unregistered
preparers; and

* extend the maximum period before a terminated
practitioner can reapply for registration from five years
to 10 years.

Unregistered entity: no fee recovery

In Mercor Group Pty Ltd v State One Holdings Pty Ltd,?
Braddock DCJ of the Western Australia District Court
considered whether certain activities of the plaintiff
(Mercor), which was not a registered tax agent, constituted
the provision of tax agent services (as defined in the
TASAO09) and, in the event that they were, whether Mercor
could sue to recover its fee in relation to the services.

Braddock DCJ found that Mercor was engaged by the
defendant specifically for the purpose of assisting with
work, and did work, for the purpose of obtaining Ausindustry
registration and thereafter submitting a claim for an R&D
tax rebate. The fee was based on a percentage of the benefit
to the defendant. In her Honour’s view, it was reasonable to
expect, in these circumstances, that this advice would be
relied on. Mr Walkemeyer (the director of Mercor), on his
own evidence, had been told that previous applications

had been made through a firm of accountants, and that the
defendant did not wish to instruct them again because of
the expense. He was told that the objective was to obtain a
cash rebate. Mr Walkemeyer prepared documents that were
clearly ATO documents and charged a substantial fee.

In her Honour’s view, it was reasonable that the party

commissioning and paying for this work would rely on the
work done, even if it was contained in the disclaimer that
the work was not being done by a tax agent. She went on:

“110. ... To say that somebody should review the
documents does not obviate that reliance. Asserting that
Mercor was not a tax agent does not change the nature
of the services. The [TASAQ9] does not require direct
evidence that the recipient did so rely, as the statutory
requirement involves an objective test. Accordingly, | find
that the contract was for the provision of a tax agent
service and that the work [Mr Walkemeyer] did was such
a service ...

111. | have no difficulty in finding that Mercor, by its
director Mr Walkemeyer knew or ought reasonably to
have known that the services were ‘tax agent services’.
Mr Walkemeyer had experience in R & D claims for tax
rebates and he had been previously involved in such work
when employed by another entity. His protestations that
he was not giving advice, which defy credulity, coupled
with his repeated instance [sic] that he informed [the
defendant] he was not a tax agent, convince me that

he well knew the nature of the services that he was
contracting to provide. It is ironic that had Mercor or

Mr Walkemeyer been directly employed to do the same
work, he would have been paid wages for his services,
whatever the outcome. His emphasis on being an
independent contractor was misconceived.

112. Accordingly, Mercor contravened s 50-5(1) of TASA.”

Enforceability

Having determined that a contract was formed on

9 December 2016 between Mercor and the defendant for
the provision of work that satisfied the definition of “tax
agent services” in the TASAQ9, and that the work was
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done in contravention of s 50-5(1) TASAQ9, Braddock DCJ
said that it was necessary to turn to the issue of the
enforceability of the contract by Mercor. Her Honour said
that this required consideration of many factors, the first of
which was the TASAQ9 itself. Her Honour went on:

“117. Section 2-5 TASAO9 sets out the objects of

the statute, which is one protective of the public. Its
express aim is to ensure that tax agent services are
provided in accordance with appropriate standards
and to provide a framework in which that object can
be achieved and where sanctions can be applied. The
facts of this case well illustrate the reason for such
provisions.”

Her Honour said* that the TASAO9 does not specifically
proscribe the making of a contract to provide tax agent
services unregistered; rather, it provides sanctions for
persons providing such services, if unregistered, by way
of civil penalty. Thus, a person contravenes the law if they
provide such services unregistered, and proceedings may
be taken against them (s 50-5). Her Honour said:

“19. In this case, Mercor entered into a contract
specifically to provide services it could not lawfully
provide. It now sues upon that contract. Whilst there is
no express prohibition on such contracts, nevertheless,
the courts have held that a statute prohibiting conduct
may, by implication, prohibit a contract involving such
conduct. Particularly, this applies to contracts that
involve illegal activity that could not be performed
lawfully in the known circumstances. This raised the
question of whether TASA impliedly prohibits all such
contracts.”

Later, Braddock DCJ said:

“131. TASA is expressly an Act for the purposes of
protecting the public from certain types of conduct, for
which it imposes a civil penalty. Protection of the public
is an important policy consideration. If it were possible to
ignore the law requiring professional registration and to
profit from it, and to engage the court in the pursuit of
contractual payments, the protective purpose of the
legislation would in my view be circumvented.

132. In this case, the contract provided for the provision
of services by a person who was unregistered, and who
knew he was required to be registered. Thus, the contract
could not have been lawfully performed by Mercor.

133. TASA provides civil penalties ... There is also a
scheme for the maintenance of professional standards
under TASA.

134. TASA does not expressly prohibit contracts of

the kind in issue here. In a modern requlatory statute,

if it had been intended so to prohibit contractual
arrangements, in my opinion, it would be so expressed.

| cannot interpret the Act to impliedly prohibit and render
void all such contracts. Nothing in the statute requires
that interpretation and circumstances may vary greatly.
The scheme TASA created is clearly intended to requlate
such contracts.

135. Mercor seeks to recover almost $150,000, which is
likely to exceed any civil penalty. There is no certainty
that proceedings for a penalty will be brought. By the
very circumstances, conduct such as that disclosed in
this case would be unlikely to come to light without this
action by Mercor to pursue payment.

136. In my opinion, this case concerns the other aspect
of public policy referred to by Gaegler J; that a person
should not be assisted by law to benefit from an illegal
act. This still requires consideration of the objects of the
statute and the intent of the claimant.

137. Mercor, by its director Mr Walkemeyer knew, as |
have found, that it was providing services it was not
licenced to provide. | am satisfied that Mercor entered
the contract knowingly with the intent to be paid for work
which it was not lawfully authorised to perform.

138. There is no conflict with the statutory scheme set
out in TASA in withholding a remedy to Mercor in these
circumstances. It is not disproportionate where the fee
is substantial and where, in addition, the advice given
was erroneous and did not result in benefit to [the
defendant].

139. The contract relied upon was for the performance
of the very activity requlated by TASA. To permit Mercor
to recover would undermine the intention of the statute,
and prejudice [the defendant], who may be innocent of
any deliberate wrongdoing.”

Observation

If the facts of the Mercor case had been that the defendant
had in fact paid the fee charged, the question would have
arisen whether the defendant would have had an action
against the plaintiff to recover the amount paid. It is
suggested that the defendant would have had such a right.

Professional negligence/breach of
contract

In a recent decision, Cole J of the New South Wales District
Court held that an accountant (a Mr Trovas) was liable

for breach of contract and for negligence in advising the
plaintiffs to acquire a dwelling, that was to be used as a
principal place of residence, in the name of a company in
its capacity as the trustee of a discretionary trust (Forrester
Management Pty Ltd v AMI Tax Advisory Pty Ltd (trading as
ANCO Accounting Services).>

It was alleged, in the statement of claim, that Mr Trovas
owed the plaintiffs a duty to take reasonable care and

to exercise a reasonable degree of skill and diligence in
the provision of advice to the plaintiffs. It was contended
that Mr Trovas knew, or ought to have known, that the
plaintiffs were relying on his skill, knowledge, experience,
resources and competence regarding the purchase of the
property, and would suffer loss or damage if the advice
regarding the purchase of the property was not accurate.
The loss and damage were foreseeable and the risk was
not insignificant.
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Duty of care

In regard to the duty of care, Cole DCJ referred to the
following statement by Gzell J in Leda Pty Ltd v Weerden
(No. 2):6

“45 Professionals are expected to exercise a standard of
care that may reasonably be expected of practitioners
practising in the relevant area of expertise. Thus in
Rogers v Whitaker™ the High Court said:

‘The law imposes on a medical practitioner a duty to
exercise reasonable care and skill in the provision of
professional advice and treatment ... The standard
of reasonable care and skill required is that of the
ordinary skilled person exercising and professing to
have that special sKill.

46 In Pech v Tilgals'® Dunford J said:

‘As a person holding himself out as possessing
professional skill as an accountant and tax agent
the defendant was bound to exercise the skill and
diligence of a reasonably competent and careful

It

practitioner in that profession.

Cole DCJ said that she found that Mr Trovas gave the
advice to Mr Forrester (one of the plaintiffs), concerning
the holding of the property in a trust of which a plaintiff
company would be the trustee, on 20 January 2020.

Mr Trovas owed the plaintiffs a duty of care when giving his
advice throughout his contact with Mr Forrester. Mr Trovas
owed a duty of care to each of the plaintiffs because it was,
or should have been, obvious to him that it was reasonably
foreseeable that his advice, if it fell short of the applicable
standard of care, posed a not insignificant risk of causing
loss to each plaintiff.

Cole DCJ went on:

“65. | find that the scope of the work Mr Trovas
undertook for Mr Forrester was to give accounting
advice in relation to the best way to protect the property
from creditors, including creditors of Mr Forrester’s
businesses. Advice about the best way necessarily
included advice about the tax consequences of the
alternative practically available courses of action. | reject
the argument that the scope of the work was confined to
the incorporation of the company and the establishment
of the trust, for the reasons set out above.”

Later her Honour said:

“68. | accept the evidence of Mr Yao [an expert witness]
that a competent accountant acting in conformity

with standards and ethics applicable to professional
accountants would have given the correct advice.

A competent accountant would have known that a
principal place of residence held in a trust would

not be exempt from either land tax or capital gains

tax. A competent accountant would have advised

Mr Forrester that the use of a discretionary trust

to purchase and hold the property would have the
consequence that land tax would be levied and payable
annually and that capital gains tax would be payable

after sale if a capital gain were realised. Further, a
competent accountant would know and advise that in
the circumstances in existence by 18 January 2022,

a transfer of the property to Mrs Forrester would trigger
a liability to pay substantial stamp duty. In the event that
the competent accountant, at any stage of the process,
came to believe that they had insufficient information

to advise competently, ethically and to the applicable
standard, their obligation was to seek the information
needed to advise in accordance with the applicable
standard. A competent accountant would proactively
advise on all of the tax implications of the structure they
were suggesting be implemented and all other practical
structures available for consideration.”

Breach of contract

It was pleaded in the statement of claim that it was an
implied term of the contract between Mr Forrester and

Mr Trovas that Mr Trovas would give his advice with all due
professional skill and diligence (“the implied term”).

Cole DCJ said that she accepted that Mr Forrester and

Mr Trovas entered into an oral contract for the provision of
advice by Mr Trovas to Mr Forrester about the appropriate
way to acquire the property. The consideration was payment
of money from Mr Forrester to Mr Trovas via Mr Sevdalis

(a business associate of Mr Trovas).

Her Honour said that Mr Trovas’ duties under the implied
term of the contract were the same as his obligations
under the law of negligence. The two duties exist in
parallel and concurrently.’ Mr Trovas was therefore liable
to Mr Forrester for breach of the implied term of their
contract.

Cole DCJ said™ that the ruling principle for damages

for breach of contract is that when a party sustains loss
by reason of a breach of contract, that party is to be
placed, in so far as money can do it, in the same situation,
with respect to damages, as if the contract has been
performed.

Further, costs incurred by a plaintiff in a reasonable
attempt to mitigate their loss are recoverable in an action
for breach of contract. Thus, the stamp duty incurred in
the transfer of the property to Mrs Forrester (another
plaintiff) from the trustee, and paid by Mr Forrester, were
recoverable."

There is, it is submitted, a puzzling aspect of the decision

in this case. Cole DCJ found that the scope of the work

that Mr Trovas undertook for Mr Forrester was to give
accounting advice in relation to the best way to protect the
property from creditors, including creditors of Mr Forrester’s
businesses. However, her Honour appears to focus entirely
on the incidence of CGT, land tax and stamp duty.

State taxes

Where a registered tax agent who is not a legal practitioner
is confronted with a situation which requires advice in
relation to the operation of a state or territory taxation

law (for example, stamp duty or land tax), an issue may
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arise as to whether the tax agent could give advice without
infringing the legal practitioner legislation of the particular
state or territory.”?

TaxCounsel Pty Ltd
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7 [1992] HCA 58.
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How CTA2A
boosted a career

The Dux of CTA2A Advanced for study period 1,
2025 found her calling in tax, building a
rewarding career advising Australia’s wealthiest
families through life’s most complex moments.

Patsiri Boonprasop
Tax Manager, Mutual Trust Pty Ltd

Patsiri’s career path was mapped out early. Law, medicine,
engineering or accounting: the classic quartet of ambitious
families. She chose accounting and finance at the University
of Melbourne, and it was more by chance than design that
she landed in tax after graduating.

Five years on, she has not looked back. Patsiri works in

the Tax Advisory team at Mutual Trust, Australia’s leading
modern family office, managing the complex tax affairs of
ultra-high-net-worth families. Her work spans across business
structuring, intergenerational wealth transfer, corporate tax
matters, and direct liaison with the ATO on private binding
rulings, early engagement and audit processes.

What surprised Patsiri most about tax was how personal
it is. Buying a first home, the passing of a loved one,

a marriage breakdown, the sale of a family business:
tax touches every major chapter of life. That realisation
transformed how she saw her work.

“Working in a family office means I’m not just solving
technical tax issues. I'm part of a team helping families
navigate complex, often emotional decisions. | find it
incredibly fulfilling to be there for families as they open,
continue, or close chapters in their lives, offering advice
during moments that matter most. It’s the combination of
meaningful relationships and technical problem-solving that
makes my work so rewarding.”

Patsiri undertook CTA2A Advanced with a specific goal: to
move from a compliance-focused role into advisory work.

“The subject offered a solid foundation in interpreting and
applying tax law, covering key topics that frequently arise
when working with families, including trusts, partnerships
and capital gains — all highly relevant to the complex
advisory work we do. Pursuing the CTA designation is also
an important step in my professional development and
long-term career goals in tax advisory.”

The content aligned closely with her day-to-day work,
making the learning immediately applicable rather than

merely theoretical. Up-to-date case law, practical guidance
on interpreting ATO legal documents, and a variety of
formats, including live and recorded lectures, mini webinars
and CCH resources, all gave Patsiri the flexibility to study
around full-time work.

“My favourite part of CTA2A was definitely passing the
subject, though that’s only half a joke! | genuinely enjoyed
attending the live lectures. Hearing from experienced
professionals brought the content to life and offered
valuable insights into how tax legislation is applied in
practice. The peer discussions enriched the experience and
deepened my understanding.”

Achieving top marks while working full-time required
structure. Patsiri blocked out study time each week and
treated those blocks as non-negotiable. She also made a
habit of celebrating small wins, whether it was finishing

a module, cracking a difficult concept, or simply sticking to
the plan.

Her advice to others considering further study is simple:
“Do it. Working in tax means committing to lifelong learning,
and The Tax Institute makes that journey easier. Personally,
it has significantly enriched my professional development
and supported my career progression.”

What’s next? Not surprisingly, she already has a promotion
from Assistant to Tax Manager secured since completing her
subject.

“The studies [with TTI] definitely strengthened my technical
foundation and supported my overall readiness. My
promotion was very much a team effort, enabled by the
guidance of my people leader, support from the team and
alignment with the business needs at the time.”

And as for continuing her tax education, she knows it is a vital
part of her journey, in particular CTA3 Advisory, as “achieving
the CTA is a key milestone in my professional development,
and I’'m excited to continue building on the technical and
practical knowledge I've gained so far,” she concludes.
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The Tax Institute Higher Education proudly honours the achievements
and unwavering dedication of the Class of 2025.

This cohort represents the successful completion of a rigorous suite of award and non-award programs, including
the Graduate Diploma of Applied Tax Law, Graduate Certificate in Applied Tax Law, Graduate Certificate in Applied
Tax Advisory and CTA3 Advisory, the formidable capstone subject of the Chartered Tax Adviser program.

It is with great pride that we recognise the following graduates for their
commitment to excellence.

Graduates of CTA3 Advisory:

Ang (Daniel) Li
Anita Nguyen
Ann Middleby
Augustine Phung
Bhoomi Shah
Brandon Black
Brittany Doherty
Bryan Hartanto
Caleb Rice

Ching Wun Chan
Christian Borg
Courtney Fisk-Walsh
Damien Erbacher
Daniel Malusa
Danijela Sarac
Darren Adams
David Graf
Deepak Tripathee
Donna Bruce
Drew Bannister
Dylan Robertson
Dylan Davis
Elanko Kumarasiri
Elisabeth Vallese
Ella Raffan

Ethan Mendiolea
Feiyan Huang
Feng Ye

Gavin Ying
Gemma Heaney
Gihan Pedi Durayalage
Grace Weir

Gregorio Vial
Gyeongtae Bae
Haihong Dong
Hoang Phuc Nguyen
Huijing Han

Iromi McGill

James Tucker
James Clark

James Johnson

James Michael Joseph
Dawson

Dux ATLOOS8 Tax for
Trusts, SP125

Jasjyot (Josh) Shergill
Jeffrey Pfaff

Jeremy McKenna
Jianming Li

Jiarui Ye

Jiayi Zhang

Jiewen Yao

Jing Jogints

Joan Zheng

Joseph De Rosa
Joshua Webster
Julie-AnnBrennan
Kalani Wattage

Kasey Lynch
Katherine Howard
Ketaki Pataskar
Kieran Walsh

Kim Walsh

Kimberly Tze Wey Wong
Ksenia Poletan
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Lanxin Yang

Lavinia Maior

Lee Jurga

Liem Vo

Louise Newman

Luis Pitruzzello

Luke Boyle

Madeleine Scott

Manvir Nagra

Marianne Dakhoul
Martin Short

Matthew Kiernan
Mayrujaan Jeyakumaran
Menglin Li

Micah Jeffery

Michael Dusting
Michael Henry Pickering
Min Wang

Mitchell Moran

Mohammad Arif
Abdullah

Mohit Kharbanda
Ngoc Bao Thy Nguyen
Nicholas Tang
Nicholas Tsoulakis
Nicole Tru

Ning Wan

Nour Mohamed
Penny Demetriou
Qiuyue Zhang
Raymond Zhang
Resham Mehta

Ryan Attard

Sally Whenman
Samantha Dean
Samantha Bailey
Sarah Gaughan
Shana Soares
Sheree Pascoe

Sujit Narkhede
Sushila Rijal Poudyel
Teigen Kershaw

Teresa Ta
Dux CTA3 Advisory, SP3 25

Thomas Riley
Thomas Al-Ahmar
Thomas Ngo

Thu (Hayley) Ha Vu
Ting Yi Lau

Todd Whiting

Todd Holland
Tracey Lee

Tuan San Lee
Weiyan Chen
Winnie Hoi-Tou Wong
Yan Cui

Yana Movchan

Yi Gheng Johnathan
Wong

Yinxi Lin

Yong Loke Foo
Yuhan Wang
Yvonne Xu
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Graduate Certificate in Applied Tax Advisory:

Aidan Roach
Alexander Tong

Alexandra Skolarikis
Dux ATLOO7 Advanced
Superannuation, SP3 25

Andrew Gordon
Anita Nguyen
Augustine Phung

O%ch/afw
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Caleb Rice
Christopher Shaw
Danielle Eliatamby
Darren Adams

David Graf

Drew Bannister
Assoc Prof Duyen Le
Fan Sun

Graduate Diploma of Applied Tax Law:

Amy Harrison
Bernadine Perera
Chahak Garg
David Lyburn

Harrison Patrick
Keenan Jones
Dux ATLOOS8 Tax for

Heather Dowell
Hong Lam Truong
Jennifer Vink
Leanna Marinucci
Luke Geoffrey Boyle
Marianne Dakhoul

l

Y

Kate Yebin Sohn
Katherine Howard
Luis Pitruzzello
Madeleine Scott

Manvir Nagra
Dux CTA3 Advisory,
SP3 25

Michael Dusting

Natasha Green

Thiruchelvakumar
Sivapatham

Tio Clara
Udeshi Senasinghe

Wanyue Fang
Dux ATLOO2

>

\ 1

Samantha Bailey
Teresa Bich-Ha Thi Ta
Tuan San Lee

Yenny Sukiman

Yi Fan
Dux ATLOO4 CTA2B
Advanced, SP2 25

Trusts SP2 25 Marlon Andres Camacho CommlLawl, SP2 25

Graduate Certificate in Applied Tax Law: Admire Kachaka Chung Hok Har

Individual Australian Tax Law Subject Deuces:

Study Period 12025
Jacob Pantlin
ATLOO1 CTA1
Foundations

Paul laconis
ATLOO2 CommLaw1

Patsiri Boonprasop
ATLOO3 CTA2A
Advanced

Weiyan Chen
ATLOO3 CTA2A
Advanced

Sally Whenman
ATLOO4 CTA2B
Advanced

Jiaqgi Zhang

ATLOO5 CommLaw?2
Tio Clara

ATLOO6 CommLaw3

James Michael Joseph
Dawson
ATLOOS8 Tax for Trusts

Study Period 2 2025
Hanna Yelack
ATLOO1 CTA1
Foundations

Ross Dixon

ATLOO2 CommLaw1
Wanyue (Virginia) Fang
ATLOO2 CommLaw1
Rebecca Gibbons
ATLOO3 CTA2A
Advanced

Tegan Watkin-Brown
ATLOO3 CTA2A
Advanced

Fabian Biondo
ATLOO3 CTA2A
Advanced

Charlie (Yi) Fan
ATLOO4 CTA2B
Advanced

Sony (Song Phuong)
Dingh

ATLOO5 CommLaw?2
Carrie Jing Yi Tan
ATLOO6 CommLaw3

Harrison Patrick

Keenan Jones
ATLOO08 Tax for Trusts

Christopher Shaw
ATLOO9 Corporate Tax

Study Period 3 2025
Joshua (Yuesen) Gao
ATLOO1 CTA1
Foundations

Darren Tappouras
ATLOO0O2 CommLaw1
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Hanna YelackATLOO3
CTA2A Advanced

Tegan Watkin-Brown
ATLOO4 CTA2B
Advanced

Julian Allotta
ATLOO5 CommLaw?2

Adralin Phil Garambas
ATLO0O6 CommLaw3

Alexandra Skolarikis
ATLOO7 Advanced
Superannuation
Damithri Charm
Jayatileka

ATLOO9 Corporate Tax
Manvir Nagra

CTA3 Advisory

Teresa Ta

CTA3 Advisory
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Administering
estates without

probate: catch-22!

by Kate Roff, Complex Tax Consultant,
BNR Partners

It is common for executors lawfully appointed
under wills to administer estates without
obtaining probate. Administering estates without
probate substantially reduces costs and avoids
unnecessary delays. Yet the ATO puts executors
without probate in an impossible position. It

tells them that they must finalise the deceased’s
taxation affairs but denies them the tax
information and online access that they and their
tax agents need to comply. Catch-22! This article
examines whether these practices are justified at
law. It concludes that they are not justified and,
further, that the provisions for collecting tax and
paying refunds on income derived by deceased
taxpayers are defective in relation to estates
administered by executors without probate.
These defects could be easily remedied with
simple amendments.

Introduction

The ATO has an administrative practice of distinguishing
between executors of deceased estates who have or have
not been granted probate. The ATO refers to those with
probate as “authorised legal personal representatives”
(authorised LPRs) and those without as merely “legal
personal representatives” (LPRs). The ATO makes this
distinction notwithstanding that the conception of an
authorised LPR does not appear in the taxation law itself
and notwithstanding that many executors do not need
probate to administer estates under state and territory
succession laws.'

Executors whom the ATO deems to be merely LPRs rather
than authorised LPRs — and the tax agents who act on their
behalf — are routinely (but not consistently) denied access
by the ATO to information about the taxation affairs of
deceased taxpayers. They are also refused tax refunds and
franking credits owing to deceased taxpayers. Perversely,
however, the ATO tells these LPRs that they must finalise
the deceased’s taxation affairs, including by notifying the
ATO of the death, lodging outstanding tax returns up to the
date of death, and paying the deceased’s outstanding taxes.?

The ATO’s practices put executors without probate in an
impossible position —on the one hand, the ATO is telling

them that they are responsible for finalising the deceased’s
taxation affairs, while on the other hand, it is denying them
the tax information and online access that they and their tax
agents need to evaluate their obligations and comply with
the law. Catch-22!

The upshot is that executors feel pressured by the ATO to
obtain probate, irrespective of whether it is ultimately in
the interests of their estates for them to seek a grant,® and
notwithstanding that there is in fact no explicit requirement
in the taxation law that they should obtain probate. This is
exposing many estates* to what are otherwise avoidable
costs® and to unnecessary delays. Indeed, it is not
uncommon for executors to obtain probate only to discover
that the costs of obtaining the probate are excessive
relative to the refunds owing to the deceased.®

Concerns about these, and other ATO practices affecting
deceased estates, have been the subject of numerous
complaints, from individuals and professional bodies, both
to the ATO and the Office of the Inspector-General of
Taxation and Taxation Ombudsman (IGTO). Indeed, from
May 2015 onwards, the volume of complaints to the IGTO
were so large that the IGTO instigated an investigation into
the compliance burdens imposed by the taxation system on
the LPRs of deceased taxpayers.

In 2020, the then IGTO published a report of her
investigation.” She endorsed many of the concerns that had
been raised about the ATO’s practices and found that the
compliance burdens being imposed on estates in relation to
deceased taxpayers were disproportionate to the revenue
that was being raised.® She therefore made a series of
recommendations including, inter alia, that the ATO change
its administrative practices and/or consider the necessity
for legislative change.® Yet, in 2026, there has been no

law reform and the ATO’s haphazard practices continue
unabated. This is disappointing. Australia’s population is
rapidly ageing'® and these are issues which will affect many
in the community.

Given the inaction, the purpose of this article is to examine
whether the ATO’s practices with respect to executors
without probate are in fact justified under the taxation
laws. Specifically, it considers the general law status and
obligations of executors, the statutory mechanisms for
assessing and collecting tax on income derived by persons
who have died (Subdiv 260-E of Sch 1 to the Taxation
Administration Act 1953 (Cth) (TAA53)), and the statutory
provisions governing the disclosure of taxpayer information
(Div 355, Sch 1 TAA53).

The article reaches five key conclusions:

1. the taxation laws, and ATO practices, adopt a narrower
conception of administered estates than at general law
and this was likely inadvertent;

2. Subdiv 260-E does not empower the Commissioner
to assess executors on income derived by deceased
taxpayers if the executors do not obtain probate;

3. the ATO is right to be concerned that it may not have the
authority to pay refunds to executors (including, in some
cases, to executors with probate);
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4. Div 355 does not prevent ATO officers from disclosing
taxation information to executors without probate
provided the officers take reasonable steps to satisfy
themselves that they are dealing with lawful executors.
In choosing not to make the disclosures, the ATO is
putting revenue at risk; and

5. simple remedial amendments could make the taxation
law fit for purpose, without requiring all executors to
obtain probate.

Grants of representation and the
administration of estates

Subdivision 260-E contains provisions dedicated to
collecting the outstanding tax-related liabilities of persons
who have died." The provisions distinguish between estates
in which there has or has not been a formal grant of
representation (that is, probate or letters of administration).
Those with grants are labelled “administered estates”,”
and those without are labelled “unadministered estates™.®
The distinction, introduced in 1999, likely explains the
ATO’s practice of distinguishing between authorised LPRs
and mere LPRs. But it is a distinction that has no basis at
general law.

At general law, deceased estates can be administered

by executors appointed under wills or, absent wills, by
administrators appointed by courts. For both taxation law
and general law purposes, executors and administrators are
collectively referred to as LPRs." The legal source of their
authority is, however, very different.

An executor lawfully appointed under a will derives their
status and authority,”® and in at least four states, their title
to the assets of the estate,'® from the will, not from probate.
As such, executors may “lawfully and properly” administer
an estate, and be subjected to the responsibilities of the
office, without obtaining probate.” Probate is merely
conclusive proof of a person’s status as executor and
authentication of their right to deal with the title to the
deceased’s assets.'®

An administrator, in contrast, is wholly a creature of the
court. An administrator derives their status and authority,
and their title, from the grant of representation. Until

a putative administrator has received a formal grant of
representation, they have no status or authority as an
administrator, and no standing, to deal with the deceased’s
assets.”

Understood from that perspective, the Subdiv 260-E
cateqgories of “administered” and “unadministered” estates
are confusing.2® Substantively, they do not distinguish
between estates that are being administered and those
which are not; rather, they distinguish between estates in
which probate or letters of administration have or have not
been granted. And they are mutually exclusive. An estate
that is being administered by a person who has accepted the
office of executor, and assumed all the responsibilities of the
office (referred to in this article as a “lawful executor”), is
nonetheless treated by Subdiv 260-E as an unadministered
estate if the executor has not obtained probate.

The discrepancy between the general law position and the
Subdiv 260-E nomenclature begs an important question —
why has the statute employed a narrower conception of
administered estates than the general law? Could it have
been a policy choice? Research undertaken for this article
has not located any evidence that it was. To the contrary,
the statutory history, set out below, strongly suggests

that the narrow conception of an administered estate in
Subdiv 260-E was introduced inadvertently, in 1999, when
the Commissioner’s former collection and recovery powers
for deceased estates were standardised and co-located with
other collection and recovery powers in the TAA53.

This is unfortunate. As discussed below, the narrow
conception of an “administered estate” in Subdiv 260-E
fails to recognise that persons appointed as executors under
valid wills may be lawfully administering estates without
probate. That failure represents a lacuna in the taxation

law which puts revenue at risk and denies refunds that
would otherwise have been due to deceased taxpayers.

As explored below, that lacuna could be removed by simple
remedial amendments.

Statutory history

The history of the Commissioner’s statutory collection

and recovery powers with respect to the outstanding tax
liabilities of deceased taxpayers are long and complex. The
story begins with s 46 of the Income Tax Assessment Act 1915
(Cth). Section 46, as later supplemented by s 46A, provided
that the Commissioner could assess “executors and
administrators” in the place of deceased taxpayers whose
taxable income had not been assessed during their lifetime.
To that end, the Commissioner was given “the same powers
and remedies against the executors and administrators of
the taxpayer as he would have had against the taxpayer”
and was empowered to require executors and administrators
to make returns of the taxable income derived by the
deceased taxpayer. Where executors or administrators

were assessed to tax, the liability operated as a charge on
“all the taxpayer’s estate in the hands of the executors and
administrators”.

Sections 46 and 46A were re-enacted in ss 61 and 62

of the Income Tax Assessment Act 1922 (Cth), in broadly
similar terms. Very soon, however, the Commissioner began
to encounter cases where he was unable to locate any
executors or administrators “in whose name assessments
could be made” or “against whom recovery action might
be instituted”.? This led, in 1927, to the parliament
supplementing the Commissioner’s powers in ss 61 and

62 by inserting new s 62(3A) to (3G). The new provisions
gave the Commissioner a special power, only exercisable if
probate or letters of administration had not been granted
within six months of a taxpayer’s death, to assess tax

due by a deceased taxpayer. Once made, and published

in a daily newspaper, such an assessment provided
conclusive evidence that the deceased was indebted to
the Commissioner in an amount which the Commissioner
could then recover, by distress, against any assets that the
deceased had left behind. But the Commissioner wasn’t
bound to assess the deceased person. His separate power
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to assess executors or administrators under ss 61 and 62(1)
to (3) remained in effect and unaltered providing he could
locate persons to whom the provisions applied.

When the Income Tax Assessment Act 1936 (Cth) (ITAA36)
arrived, former s 61 became s 216, former s 62(1) to (3)
became s 217, and former s 62(3A) to (3G) became s 220.
Although the basic structure of the provisions remained
relatively intact, some of the terminology changed.
Significantly, instead of the Commissioner’s powers being
exercisable with respect to “executors or administrators”,
now they were exercisable with respect to “trustees of
the estate of the taxpayer”. The change in wording was
unexplained at the time, but likely the draftsman was relying
on the broad definition of “trustee” in s 6(1) ITAA36 which
then, as now, included “an executor or administrator” and
any other person “acting in any fiduciary capacity”.

Subsequently, in 1984, ss 216 and 217 were consolidated
by amendments to s 216 and the repeal of s 217. Among
other things, the amendments to s 216 specified, for the
first time, that the Commissioner’s power to assess and
recover tax from a trustee of a deceased estate related

to the deceased’s liability to tax for income derived by

the taxpayer in their lifetime, being tax which had not
been “assessed or paid” before death.??> Despite the new
words, there is no sense in the extrinsic materials that the
amended s 216 was intended to operate differently from the
combined operation of former ss 216 and 217.2° Relevantly,
s 220 ITAA36 was not amended at that time.

Then came the process, in 1999, when the parliament
standardised and co-located all of the Commissioner’s
powers of collection and recovery into the TAA53. This
process resulted in a new Pt 4-15 being inserted into Sch 1
TAA53.24 Part 4-15 included Subdiv 260-E. Section 260-140
is a rewrite of former s 216, and ss 260-145 and 260-150
combined are a rewrite of former s 220. Although the new
provisions use different terminology, the changes made are
largely explicable as aids to the standardisation process.
The only substantive changes apparent in the statutory
text, and flagged by the explanatory memorandum, were
the removal of the charge that the Commissioner previously
had on a “taxpayer’s estate” for tax assessed to trustees
under s 216, and the introduction of a new requlation
making power in s 260-150 for setting out “procedures”
governing the seizure and disposal of property belonging to
deceased persons when their estates are unadministered.
According to the explanatory memorandum, the first change
removed the Commissioner’s “priority”, and the second
change provided for requlations that must be made before
“the Commissioner could exercise” his powers to distrain
the deceased’s property (that is, by seizing and selling the
property).2> To date, however, no such regulations have in
fact been made.

One final change — not acknowledged in the explanatory
memorandum — was the addition of a threshold requirement
limiting the Commissioner’s power to assess trustees

under s 260-140 to estates where probate or letters of
administration have been granted. For reasons explained
below, the threshold represents a major curtailment of the

Commissioner’s powers. He can no longer assess executors
of deceased estates who do not have probate, but who

are otherwise properly and fully administering estates in
accordance with the law.

Existing law

Taxpayers may die with assessed (that is, cohate)

and/or unassessed (that is, inchoate) taxation liabilities
or entitlements. This part of the article examines how

the general law of succession, and Subdiv 260-E, deals
with these liabilities and entitlements if the estates of the
deceased taxpayer are administered by executors without
probate.

Assessed tax liabilities and entitlements

If the Commissioner has, in a person’s lifetime, assessed
the person to tax on income derived or gains made by

the person but the person dies before they have paid the
resulting tax liability (s 5-5 of the Income Tax Assessment
Act 1997 (Cth) (ITAA9T)), or before they have received a
refund (s BAAZLF TAA53), the debt or the right to the
refund will fall into the deceased estate and be dealt with in
accordance with the common law and jurisdiction-specific
statutory principles that apply to any other debts or assets
of that estate.

Generally speaking, this will be uncontentious if the estate
is being administered by an executor who has obtained
probate. In that case, the Commissioner’s powers of
recovery are enhanced by s 260-140(2) which permits him
to treat the executor as if the executor were the deceased
taxpayer. As explained in PCG 2018/4 at paras 12 to 13, the
result is that the executor is taken to have notice of the
deceased taxpayer’s outstanding tax-related liabilities.
However, the position is more complicated if the estate is
being administered by an executor without probate.

If the taxpayer dies with a tax debt due and payable to

the Commissioner, an executor without probate, who has
assumed the responsibilities of the office, will be liable to
discharge the debt to the full extent to which the assets

of the estate admit or they risk being held personally
liable, just as they would had they obtained probate.?¢

This presupposes, however, that the executor without
probate, who is not subject to s 260-140(2), has notice of
the tax debt. If they do not have notice, in some states and
territories (but not necessarily all), the executor without
probate will be protected from liability so long as they have
observed the statutory procedures for giving prescribed
notices to claimants.?” To the extent that the ATO refuses
to disclose the existence of tax debts to executors without
probate, it is therefore putting the collection of those debts
at risk.

If the taxpayer dies with an outstanding entitlement to

a refund, an executor without probate may or may not

have title to enforce the chose in action depending on the
particular jurisdiction in which they reside.?® Further, even in
those jurisdictions where title does not depend on probate,
the Commissioner may be within his rights to insist on
executors obtaining grants of representation to prove that
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they can give him a valid discharge.?® However, tax returns
and applications for refunds are typically made online,

and the associated payments are automated, so the legal
questions concerning outstanding refunds are likely more
theoretical than practical.

Unassessed tax liabilities and entitlements

It is an entirely different matter, however, if the
Commissioner has not assessed the deceased on income
derived or gains made by the deceased prior to death, either
because the deceased was not up to date with their tax
returns or because the deceased’s returns were incomplete
or inaccurate.

In that case, the deceased likely died with an inchoate
liability,*° the perfection of which is conditional on
assessment and objection.® Assessment is the event which
ascertains the amount of the liability and converts it into

a debt due and payable.?? If the Commissioner wishes to
perfect the liability, and recover, the debt, he must do so in
accordance with Subdiv 260-E. Given the statutory history
and context, the better view is that Subdiv 260-E is an
exclusive code for these purposes (at least with respect

to liabilities).33

Administered estates

If a deceased estate is administered in the Subdiv 260-E
sense that probate or letters of administration have been
granted, and if the deceased died with an “outstanding
tax-related liability” that was unassessed as at the date
of death,** the Commissioner can assess the executor or
administrator on the deceased’s income as if they were
the deceased based on the returns that the deceased
was, or would have been, required to lodge.*® In effect,
the deceased’s inchoate liability is perfected and imposed
on the executor or administrator, quoad the estate, as a
representative taxpayer for the deceased.*® This aspect of
the taxation law, explained in PCG 2018/4, is uncontentious.

It is not obvious, however, what should happen if a taxpayer
dies with an inchoate entitlement to a refund rather than
with an “outstanding tax-related liability”. For example, if
their income at the date of death was below the tax-free
threshold, yet they had unclaimed franking credits. On its
face, s 260-140 would not apply (irrespective of whether
the LPR has probate) because the taxpayer would not have
died with a tax liability of any kind.>” But if s 260-140 does
not apply, how then does a deceased taxpayer’s inchoate
entitlement to a refund crystallise into an entitlement due
and payable by the Commissioner to the deceased estate?
There are no clear answers to this question.®®

Unadministered estates

If a taxpayer dies with inchoate tax liabilities, but the estate
is unadministered in the Subdiv 260-E sense,* there is
nobody for the Commissioner to assess as a representative
taxpayer for the deceased.

Although s 260-140 empowers the Commissioner to
assess a “trustee” of a “deceased person’s estate” in their
“representative capacity” as if they “were the deceased
person”, that power does not apply to a lawful executor

administering an estate without probate. This stands in
contrast to former ss 216 and 217, and their predecessor
provisions in 1915, none of which were expressly restricted
to executors who had been granted probate. As discussed
above, this change was likely inadvertent.

Nor does s 254 ITAA36 assist the Commissioner. Although
it permits him to assess trustees as representative
taxpayers, including trustees of deceased estates, he may
only assess them with respect to income, profits or gains
that they derive as trustees.*® In other words, s 254 cannot
operate with respect to income, profits or gains derived by
a deceased person before they died.

If probate has not been granted, the Commissioner’s

only powers to collect tax on the unassessed income of a
deceased person are in ss 260-145 and 260-150. To recover
tax, his only course is to “determine” the “total amount” of
the deceased’s “outstanding tax-related liabilities”, as at
the date of death, and to recover the same by “seizing and
disposing” of any “property of the deceased”. Relevantly:

« “outstanding tax-related liabilities” include inchoate,
contingent liabilities that have not been ascertained by
a process of assessment;*

* although a determination is conclusive evidence of the
amount of the deceased’s “outstanding tax-related
liabilities”, it does not retrospectively convert those
liabilities into debts due and payable by the deceased
and recoverable in the usual manner, nor does it have
any legal effect on the estate itself.*? Instead, the
Commissioner is given a statutory right to recover the
amount so determined by distraining against property
that belonged to the deceased;

« as the Commissioner’s right of recovery rests solely on
a determination of the deceased’s inchoate liabilities
rather than a full assessment of the deceased’s taxable
income, *® it is doubtful whether a determination can
crystallise any entitlements that might have been due to
the deceased had they been assessed. If that is correct,
s 260-145 does not give the Commissioner the power
to refund unadministered estates amounts that would
otherwise have been due to a deceased had the deceased
been assessed in their lifetime;**

« persons with an interest in unadministered estates, or
who are subsequently granted administration, may object
to the determination as if they were the deceased person.
But if they do object, there is nothing which personally
attaches the underlying liability to those persons;

* the “property of the deceased person” which may be
seized and disposed of is not defined; arguably, it only
includes assets of the deceased which were owned by
the deceased, and which pass to the executor and/or
a beneficiary.*> On that view, it would not extend to
subsequently acquired property of an estate or a
beneficiary. Note that the antecedent provisions, ss 216
and 220, explicitly distinguished between charges on
a “deceased estate” (that secured a trustee’s debt as a
representative taxpayer) and “property of the deceased”
(which could be distrained to recover the deceased’s
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unassessed liability). Arguably, an “estate in the hands
of” executors and the “property of the deceased” are
discrete, albeit potentially overlapping, categories of
assets; and

¢ the authorised person “may seize and dispose” of
property as prescribed by regulations. The statutory
language is thus ambiguous as to whether the power can
be exercised if regulations have not been made. That
depends on whether “may” in s 260-150(2) is mandatory
or permissive.*¢

In summary, it is possible that s 260-145 does not apply
to property acquired by executors (or beneficiaries) by
converting property of the deceased. If that is correct,
and an executor converts or liquidates assets coming to
them from a deceased before the Commissioner makes
a determination, there may be no property against
which the Commissioner can recover. Further, there

is a respectable argument that the Commissioner’s
seizure and disposal powers have no operation without
reqgulations that prescribe how those powers should be
exercised.

Given the above, it is concerning that the Commissioner’s
practices place pressure on executors to obtain grants

of probate not otherwise required for estate purposes.
The Commissioner should be transparent about the fact
that executors are not obliged to obtain probate for tax
purposes and that, if they do obtain probate, they may
expose themselves, and their estates, to liabilities that they
would not otherwise be subject to. For the same reasons,
practitioners should be wary of advising executors without
probate that they must lodge tax returns for the deceased
up to the date of death.

Returns

Arguably, the Commissioner does not have any power
under s 161 ITAA36 to require a lawful executor, without
probate, to provide returns of a deceased’s taxable income.
That is because s 260-145 does not deem the executor

to be the deceased taxpayer who derived the income

(cfs 260-140(2)). The Commissioner could, however, rely
on his power in s 163 ITAA36 to require returns from such
executors in their capacity as non-taxpayers.

Confidentiality of deceased’s tax
information

As documented by the IGTO,* the ATO has an administrative
practice of refusing to share taxation information

with executors who have not obtained probate. The
Commissioner justifies this practice citing s 355-25, Sch 1
TAAS53. Section 355-25 provides that it is an offence for

a tax officer to disclose “protected information” about a
taxpayer other than to a “covered entity”.

At first blush, the ATO’s reliance on s 355-25 is surprising
because s 355-25(2)(d) provides that a “covered entity”
includes a taxpayer’s “legal personal representative”. And
“legal personal representative” is defined in s 995-1 ITAA97
to mean, inter alia, “an executor or administrator of an
estate of a person who has died”. The definition does not

restrict “executors” to those who are administering estates
under grants of representation.

Further, s 355-25 has no application at all if an ATO officer
discloses information “in the performance of their duties as
a taxation officer” (s 355-30). The performance of duties
exception permits, inter alia, disclosures for the purpose

of “administering taxation laws” and/or for the purpose of
enabling another entity to “understand or comply with its
obligations under a taxation law”.

“...if they do obtain
probate, they may expose
themselves, and their
estates, to liabilities ...”

How then does s 355-25 justify ATO officers denying
protected information to executors who are administering
deceased estates without probate? This is not entirely
clear. Executors manifestly require the information for

a permissible purpose. It must be either that the ATO is
reading “executor” in the definition of “legal personal
representative” down to exclude executors who have not
obtained probate, or that it is simply taking the evidential
position that it is unsafe for ATO officers to accept that
persons are lawfully fulfilling the office of executor if they
have not obtained grants of probate.

Meaning of executor

The most likely explanation for why the ATO denies
protected information to executors administering deceased
estates without probate is that the ATO construes the

term “executor” in the definition of “legal personal
representative” to only include executors who have obtained
probate. For instance, the Commissioner has said that he
cannot use his remedial powers to expand “the definition
of legal personal representative to include persons entitled
to be a taxpayer’s legal personal representative” (emphasis
added) because he said it would be against legislative
policy.*®

The Commissioner’s explanation infers that persons do not
have the status of “executors” unless and until they have
been granted probate. However, as discussed above, such a
view is at odds with the position at general law. At general
law, an executor is any person appointed under a valid will
who, by their conduct, has accepted their appointment and
assumed the burdens and responsibilities of the office.*®

It is not appropriate to describe such a person as one who
is “entitled” to be an executor; rather, they are an executor
who is “entitled” to apply to the court for a grant of
probate.>°

If the term “executor” in the definition of “legal personal
representative” is to be attributed a narrower meaning
than it has at general law, there must be something in
the statutory context to support that narrower meaning.”
In that vein, it might be arqgued that the collocation of
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executors with administrators in the definition of “legal
personal representatives” infers an intention to only
designate representatives who have received formal
grants of representation. But the definition of “trustee”

in s 6(1) ITAA36 points against such an intention. Under
the latter definition, “executors” and “administrators”

are collocated with “trustees” and other persons who

act in fiduciary capacities. This suggests that, for the
purposes of the taxation law, the key attribute “executors”
and “administrators” have in common are the fiduciary
obligations attaching to their offices rather than the manner
in which they assumed their offices. And it makes intuitive
sense that the taxation law would be concerned with those
more substantive qualities, given the terms “legal personal
representative”, “executor” and “administrator” serve
multiple taxation provisions, not just the confidentiality
provisions.

Requisite level of proof that a person is an executor

That leaves the argument that the reason why ATO

officers cannot share protected information with executors
administering estates without probate is because, without
probate, the officers cannot be satisfied that the persons
have been validly appointed as executors. But that seems
a stretch. Should an ATO officer disclose information to a
person whom they reasonably believe to be an executor
within the meaning of s 355-25(2)(d), their disclosure would
be protected under s 355-50, even if the person turns out
not to satisfy s 355-25(2)(d) because they were not validly
appointed. That is because the disclosure would have been
made by the officer, bona fide, in the performance of their
duties.

On this view, the critical question is not the meaning

of “executor”. Rather, it is the nature and extent of the
information that ATO officers acting reasonably should

be required to collect before they can lawfully disclose
protected information to persons claiming to be executors
of deceased estates.

The evidentiary standard which officers must meet could
be the subject of a formal direction from the Commissioner.
For example, the Commissioner could direct his officers,

in a practice statement, to require persons claiming to be
lawfully appointed executors to substantiate that claim

by providing proof of their identify, a certified copy of

the death certificate and will, and a statutory declaration
attesting to the fact that they have accepted appointment
as executor under the will and are administering the estate
without probate.52 Officers who comply with that direction
would be acting in the performance of their duties.

Possible amendments

As discussed above, the enactment of Subdiv 260-E has
removed the Commissioner’s power to assess executors
who are administering estates without probate. This is a
lacuna in the law which puts the collection of deceased
taxpayers’ inchoate tax liabilities at risk.

Assuming that the lacuna was not intended, and is against
policy, an easy remedy would be to remove the threshold

requirement in s 260-140 that there must have been a
formal grant of representation. That would return the law
to the way it was before the rewrite in 1999. Consideration
should also be given to clarifying that s 260-140 applies to
cases where taxpayers die with inchoate entitlements to
refunds. At present, the provision only applies if a person
dies with an “outstanding tax-related liability”.

It would also be useful to include a provision that authorises
the Commissioner to pay refunds to persons that the
Commissioner is satisfied are entitled to obtain probate of
the will. Such a provision should specify that such persons
do not have to obtain probate. Where the Commissioner
pays a refund to an executor without probate, he would

be discharged from any further liability in respect of the
amount. A model provision to this effect can be found in

s 211 of the Life Insurance Act 1995 (Cth).

Conclusion

The taxation law does not oblige executors to obtain grants
of probate if probate is not required for estate purposes.
Nor should they. It would be poor tax policy to insist that
executors expose their estates to unnecessary costs and
liabilities simply to comply with the taxation law.

That said, there are gaps in the taxation law that prevent
the Commissioner from assessing executors who are
administering estates without grants of probate. There also
appear to be gaps in the law as to when the Commissioner
can pay refunds. This too is poor tax policy. It puts revenue
at risk that should be collected and refunds that should be
paid. Simple amendments would remedy these deficits in
the taxation law.

Finally, the ATO is wrong to say that its officers cannot
share protected information with executors who are
administering deceased estates without probate. Officers
can disclose information to those persons if they are
satisfied, on a reasonable basis, that they are lawful
executors seeking information for permissible purposes.
The Commissioner could put this issue beyond doubt,
and protect his officers, by issuing a practice statement
specifying the evidence that they must obtain to
reasonably satisfy themselves that a person is acting as a
lawful executor.

Dr Kate Roff
Complex Tax Consultant
BNR Partners
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Third-party data
governance

by Rob Leonard, Director, PwC

This article examines the practical
implementation of the ATO’s third-party data
(TPD) Guide, addressing how entities can
strengthen tax governance over outsourced

data arrangements and prepare for requlatory
review. The purpose is to provide a structured
pathway for entities seeking to achieve a

stage 2 assurance rating, and progress towards
stage 3 through controls testing. The approach
synthesises the TPD Guide’s four principles and
five controls into a sequenced methodology,
encompassing mapping outsourcing ecosystems,
documenting data flows for income tax returns
and distribution statements, conducting gap
analyses, executing remediation plans, and
performing periodic controls testing. Findings
emphasise the importance of board reporting,
reliance on ASAE 3402/GS 007 reports,
oversight of outsourced service providers’

IT systems, and robust controls for complex
international investments. While analytics,
automation and artificial intelligence support
repeatable processes, human judgement remains
essential. A well-designed governance framework
delivers benefits extending beyond improved
assurance ratings.

Introduction

Lodging entities carry the legal responsibility for ensuring
that false or misleading statements (including, for example,
statements made in tax returns and annual investment
income reports) are not made to the ATO." As the use of
outsourced service providers (OSPs) does not diminish

this legal responsibility, it is incumbent on entities with
outsourcing arrangements to obtain a high level of
confidence over both the accuracy of information that OSPs
provide, and the controls relevant to the OSP environment
from which it is sourced.

The ATO’s supplementary guide on Governance over
third-party data? (TPD Guide), released in 2022, outlines the
key principles to which superannuation funds, investment
managers, insurers and their OSPs should have regard
when establishing and maintaining controls to manage

the risk of inaccuracies in third-party data (TPD) that feed
into their income tax reporting obligations and distribution
statements.® The TPD Guide follows the publication of the
Tax risk management and governance review guide (2017)

and the GST governance, data testing and transaction testing
guide (2020). In accordance with the approach adopted by
the ATO in respect of the 2017 and 2020 guidance, the ATO
uses a three-stage rating system to assess where taxpayers
have TPD controls in existence (stage 1), that are designed
effectively (stage 2) and that are operating effectively
(stage 3).

This article will focus on the key practical steps that entities
should take to implement the TPD Guide and to be prepared
for ATO review.* While it is expected that entities will apply
the TPD Guide in a way that is “fit for purpose”, there are
key requirements common for most entities that are subject
to the TPD Guide. In this regard, a summary of the key steps
that taxpayers should take to align with the TPD Guide,
mirroring the structure of this article, is outlined in Table 1
to assist readers in navigating areas of focus. Note that, for
the purpose of this article, it is assumed that the reader has
the objective of achieving a stage 2 or 3 rating in respect of
TPD controls.

Suggested approach to align with
the TPD Guide

Map outsourcing ecosystem

The first step when considering alignment with the TPD
Guide is to identify and map key OSPs that receive,

process and provide data relevant to the entity’s income
tax distribution and/or return processes (depending on
entity type). Where these providers rely on data, systems,
calculation engines and/or software of additional service
providers, the entity should understand these dependencies
and consider whether these providers may also be key
OSPs, where relevant.

Each entity’s map of potential OSPs and data sources will
differ, but generally each should include:

* OSPs: such as custodians, administrators (including
registry service providers) and tax advisers that provide
tax reports directly to the entity and/or investors.
Entities should also consider including third parties
whose systems, calculation engines or software are
relied on to capture, collate and process the data that
feeds into the entity’s tax reporting, as well as underlying
sources of data such as investment managers, quantity
surveyors or actuaries whose data is received and
processed by the OSP;

data sources: define the data that will be relevant to and
impact tax calculations and reporting; and

» complex investments: consider whether complex or
international investments are in place/are entered into
reqularly as these are subject to additional expectations
in the TPD Guide. In this regard, the TPD Guide is
focused on CLPs, foreign hybrid limited partnerships,
controlled foreign companies, FITOs and foreign trusts,
and particular attention should be paid to identify these
investments.

Where the OSP is a related party to, or an “in-house”
function of, the entity, the governance expectations in the
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Table 1. Suggested approach to align with the TPD Guide

Step

What it involves

Key documentation

Suggested approach to align with the TPD Guide

1.1 Map the entity’s
outsourcing arrangements

Identify material OSPs involved in the tax data and
reporting chain, including “in house” and external
providers.

List of material OSPs and services provided.

1.2. Document data sources
and flows relevant to income
tax return and distribution
statement

Identify data sources and flows from source to
tax returns, income tax provisions, distribution
calculations and investor distribution statements
(as relevant) for each material OSP.

Data flow diagram showing source to tax
return/distribution statement and associated
schedules, including manual processing points
and known system limitations (eg foreign hybrid
limited partnership, controlled foreign company
calculations, components of domestic tax
distributions, off-market share buy-backs, TOFA
elections, 45-day rule).

Define criteria in the tax governance framework
for what constitutes significant or complex
investments; consider where analytics can be used
to validate correctness of tax treatment.

1.3 Collate existing controls
documentation and perform
gap analysis against the TPD
Guide’s four principles and
five controls

Inventory what already exists: service level
agreements (SLAs), ASAE 3402/GS 007 reports,
tax governance frameworks, controls over TPD,
OSP transition/migration plans, board reporting
templates, significant transaction definitions,
custodian and administrator tax policies,
reconciliation processes and data analytics.

Assess current state documents for alignment
with TPD Guide, having regard to compensating
controls and areas requiring special consideration
(eg corporate limited partnerships (CLPs),
successor fund transfers, custodian changes;

see below).

Inventory of existing documentation relevant to
TPD Guide.

Gap analysis report with current state, identified
gaps rated by risk and effort, and compensating
controls documented on an “if not, why not” basis.

1.4 Prepare and execute
remediation plan

Assign accountable owners and target dates to
uplift gaps. Use plan as basis for board reporting.

Prioritised remediation plan with owners and
dates.

Board paper summarising findings and plan
(BLC 3).

Uplifted processes and documentation (where
required), preparation and execution of TPD
controls testing plan (BLC 4).

1.5 Perform periodic controls
testing over TPD controls

Design ongoing TPD controls testing plan on
three-year basis, performed by independent
reviewer. Report test results to board or audit
committee.

Finalised and approved three-year TPD controls
test plan. Independent testing and board/

audit committee report covering TPD controls;
documented testing.

Additional considerations

2.1 Complex/foreign
investments

Where entities have complex and/or offshore
investments, implement process for establishing
tax treatment for entry, holding and exit.

As the source information is from offshore
entities, entities are expected not to rely solely
on custodian reporting but also to have an
understanding of the Australian tax treatment of
the underlying investment.

Controls should be tailored to the nature

of investments, but broadly may include
documentation covering (where relevant): tax
treatment of investment and returns; foreign
hybrid determination; system configuration;
documented process for processing team; and
review of distributions.

2.2. Current ATO focus areas

Consider current ATO focus areas to maximise
return on effort.

2.3. Analytics, automation
and Al

Consider how automation and Al can support
repeatable processes such as data analytics,

reconciliations, anomaly detection and monitoring.

Perform analytics tests over key TPD sources and
document analytics controls in the tax governance
framework.
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TPD Guide continue to apply. The entity is still expected

to have documented SLAs, clearly defined roles and
responsibilities, and independent assurance over the OSP’s
control environment. This is because the greater access and
influence available in a related party arrangement do not
reduce the obligation to formally document and test the
controls in the same manner as for an unrelated provider.

To assist readers of this article, Table 2 contains a simple
example map of relevant OSPs and TPD sources.

Document data flows

For each material data source, entities should document
how TPD flows from source to tax return or distribution
statement. This should include the mechanism by which
data is received, who reviews or validates it before it is
relied on for tax reporting and what procedures they
perform, where manual processing or adjustments occur
along the chain, and whether there are known limitations
in OSP systems for particular transaction types (such

as off-market share buy-backs, taxation of financial
arrangements (TOFA) elections, or the 45-day rule where
shares are not held at risk).

The TPD Guide acknowledges the distinction between
“straight-through processing” (being instruments whose
tax treatment is clear, usually due to vanilla equity and debt
status) and more complex transactions that may require
additional tax review. In this regard, the TPD Guide suggests
that a high-quality ASAE 3402/GS007 report (scoped for
tax) is generally expected to provide sufficient assurance
over the OSP’s control environment for straight-through
data processing, while additional TPD tax controls are

Table 2. Example map of relevant OSPs and TPD
ecosystem

Potential underlying data

SENMIE sources (TPD)

Custodian Investment reports outlining
dividends, franking credits, capital

(non-complex, Australian '
gains, cost base records.

investments)

Investment manager
(CLPs, attribution
managed investment
trusts and managed
investment trusts)

Foreign income reports, foreign
income tax offsets, distributions
and capital call notices from
CLPs, and distribution component
breakdowns from Australian
managed funds.

Corporate action processing.

Notices of intention to deduct
personal contributions, member
tax file numbers, contribution
classifications.

Administrator

(fund member tax
reporting, contributions
processing)

Unit registry services
provider

Unitholder registry covering
identity, TFN, residency status,
unit transaction records
regarding redemptions, transfers,
distributions.

(unitholder reporting)

Tax return and distribution
calculation packs.

External tax adviser

(tax return and distribution
review data)

expected in respect of more complex or significant
investments, such as CLPs, corporate actions, non-portfolio
investments and investments across multiple jurisdictions.
In practice, taxpayers may perform data analytics over

all transactions and identify where complex, material or
significant transactions require more extensive tax review.

Collate existing controls documentation

Many entities already have practices and documentation
that satisfy elements of the TPD Guide. Before creating
anything new, entities should take stock of what already
exists. The objective should be to inventory existing
documentation and controls and map these against the TPD
Guide’s four principles and five controls to identify gaps. An
example summary of key existing documentation that may
be helpful to facilitate this process is provided in Table 3.
For completeness, it is noted that these documents may not
exist or be able to be provided by the relevant OSP. Entities
might therefore consider updating requirements in SLAs to
ensure that TPD-aligned documentation exists.

Practical guidance for the gap analysis

Do not overlook informal processes. A quarterly call with
the custodian’s tax team that is not minuted, a spreadsheet
reconciliation performed annually but not referenced in
the tax risk management framework, or an ad hoc review
of the ASAE 3402 report that is not reported to the

board all represent existing practices that may only need
to be formalised and documented to satisfy the ATO’s
expectations.

“A well-designed TPD tax
governance framework
provides the board with
confidence that tax risks
are managed ...”

Similarly, processes and controls often exist with the
investment operations team, the risk and compliance
function, or the outsourcing or procurement teams, not just
the tax function. SLAs for example may be managed outside
the tax/finance team.

Note the version and currency. For each document
collected, record whether it is current, when it was last
reviewed, and who is responsible for maintaining it.

A custodian tax policy obtained three years ago but never
reviewed since will not satisfy the annual review expectation
under MLC 6.

Prepare and execute remediation plan

While the gap analysis summarises an entity’s “current
state”, the remediation plan sets out how to close the gap
against ATO expectations. A prioritised remediation plan
with assigned accountable stakeholders can also form

the basis for board reporting under BLC 3, and further
demonstrate to the ATO in any future combined assurance
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Table 3. Example of collated controls documentation relevant to TPD Guide

Document type

What to collect

What it evidences

Service level agreements

Executed SLAs with custodians, administrators and external tax advisers;
any schedules or annexures addressing tax reporting deliverables, service
levels and breach notification processes.

Managerial-level control (MLC)
1 (roles and responsibilities),
board-level control (BLC) 3
(board informed of breaches)

Custodian and
administrator tax policies

Tax policy documents from each custodian and administrator; any external
tax adviser reviews of those policies (and frequency); documentation of
default assumptions (eg 45-day rule, cost base methodologies).

MLC 6 (tax policies in
accordance with the law)

Independent assurance
reports

ASAE 3402/GS 007 reports from custodians and administrators; any
documented analysis of scope, findings and exceptions; evidence of board
or audit committee reporting on findings.

BLC 4 (periodic tax controls
testing), BLC 3 (board informed
of findings)

Tax risk management
framework and process
documents

Current tax risk management framework policy documents; any
outsourcing sections, RACI, escalation procedures or board reporting
protocols already embedded in the framework, process documents.

MLC1,MLC6,BLC 3

Board and committee Board or audit committee papers addressing tax risk, outsourced provider BLC 3
papers performance, ASAE 3402/GS 007 findings, or tax governance matters
Risk and controls matrix Any internal or external audit reports, control testing results or review BLC 4

and testing plan scoped
for OSP/TPD controls

findings covering tax controls or TPD processes.

reviews work undertaken to date and future work plans.
This is particularly important as, since 1 July 2024, the ATO
has provided a rating for governance over TPD to relevant
investment industry entities. The ATO expects a stage 2
rating to be the industry standard and that all investment
industry entities should have effectively designed controls
in place.

The plan should be structured around the four principles
and five controls, with each identified gap assigned a
priority, an owner and a target date. A simple example plan
covering common areas for remediation is set out in Table 4.

Periodic controls testing

Many entities already have an internal audit testing
program for their broader tax control framework, but the
key question is whether that program extends to TPD

tax controls. The ATO expects a formal test plan that is
approved by the audit committee or board and covers
testing on an ongoing three-year cycle. The test plan
should cover BLC 3 (board reporting), MLC 1 (roles and
responsibilities of OSPs), MLC 3 (significant transactions)
and MLC 6 (documented control framework). Entities may
work with their internal audit teams to add these controls
to existing tax controls testing cycles, or create dedicated
testing plans with the assistance of external advisers.

Importantly, testing must be performed by an independent
reviewer and must be on an ongoing basis rather than a
one-off exercise. When determining the independence of the
tester, it is relevant to consider whether the third party has
undertaken any of the responsibilities of the control owners,
including where the tester has undertaken the design of the
tax controls or assisted with the income tax work. If they are
not considered independent, the entity will not have met the
requirements for a stage 3 rating. Most commonly, testing
would be performed by an internal audit or by an external
adviser.

Once testing is completed, results must be reported to the
board or audit committee. The ATO requires testing reports
to include sufficiently detailed evidence of the testing
methodology (including sampling). Where testing reports
are on an “exceptions only” basis without describing what
was tested, how and what sample was examined, this will
not be sufficient.

Additional considerations
Complex/international investments

The TPD Guide requires entities with complex
international investments to make sure that processes
and controls are in place to ensure the correct tax
outcomes, having regard to any potential difficulties
accessing information from foreign sources or service
providers and differences between Australian and
international tax laws. The TPD Guide specifically includes
procedures for CLPs, foreign hybrid limited partnerships,
controlled foreign companies, foreign income tax offsets
and foreign trusts. While the detail of each of these
investments is beyond the scope of this article, broadly,
the ATO expects taxpayers to have in place processes
relating to the full lifecycle of these investments, covering
the onboarding, ongoing monitoring and dissolution of
these investments.

Entities are expected not to rely solely on custodian
reporting for these investments but to have, and apply,

an understanding of the Australian tax treatment of the
underlying investment. This is particularly relevant to
overseas custodians or administrators which may be less
likely to have regard to Australian income tax issues and
may provide raw data for the Australian fund to determine
appropriate tax treatment. The ATO expects controls at each
stage of the investment lifecycle. A high-level summary of
these expectations is outlined in Table 5.
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Table 4. Example summary TPD Guide remediation plan

Principle/control  Gap identified Remediation action Owner Priority/target date  Status
P1/MLC1 Responsible, accountable, Build RACI model cross- Head of tax High Not
consulted, informed (RACI) referenced to existing SLA tax 6 months started
model does not exist deliverables
P2/MLC 6 Custodian tax policy not Obtain current policy; engage Tax manager  High In
reviewed since 2022 external adviser for annual 6 months progress
review
P3/MLC 3 No defined criteria or Draft criteria and escalation Head of tax High Not
escalation for significant process in tax governance 3 months started
investments framework
P4/BLC 4 No three-year test plan Draft risk and controls matrix Head of tax/ Medium Not
covering TPD tax controls and test plan on rotation basis; internal audit g months started
present to audit committee for
approval
P4/MLC 3/ MLC 6  ASAE 3402 and GS 007 (1) Review ASAE 3402 and Head of tax Medium Not
reports obtained but no GS 007 reports to confirm 12 months started

documented review of scope
alignment to TPD Guide.

No mapping of investment
profile against report scope
to identify gaps (eg CLPs,
corporate actions, manual
tax adjustments not covered,
and findings/exceptions not
reported to the board).

inclusion of taxation control
objectives; (2) map entity’s
investment profile against
report scope to identify areas
not covered; (3) where gaps
identified, raise with custodian
for inclusion or document
compensating controls;

(4) establish annual process to
report findings and exceptions
to the audit committee

Table 5. TPD Guide expectations in respect of complex/
international investments (high level)

Stage ATO expectations

Onboarding Tax due diligence to classify the investment
vehicle for Australian tax purposes (eg CLP,
foreign hybrid limited partnership etc), determine
foreign hybrid status, document the nature of
expected returns, and verify that relevant system

set-ups reflect the classification.

Ongoing
monitoring

Annual confirmation questionnaires to
investment managers, a documented annual
review process for CLP distributions using
risk-based assessment criteria, ongoing
monitoring of CFC/foreign hybrid limited
partnership status, and data analytics and sample
testing of custodian tax data.

Tax policies that cover (where relevant)

classification and tax treatment of foreign
investments and distributions.

Exit Confirmation that the tax treatment on exit
is consistent with the original tax advice and
custodian processing has occurred as instructed.

Current ATO focus areas

The ATO’s 2025 findings report identified a number of
areas that require improvement.®> When undertaking a gap
analysis, taxpayers should pay particular attention to these
areas and prioritise opportunities for uplift. In this regard,
the ATO found that some entity’s board reporting templates
contain limited or no information about material breaches

of SLAs by OSPs, including how breaches were rectified and
what controls were implemented to prevent recurrence.
Where no breaches arise, entities should include positive
comments to this effect (BLC 3).

The findings report also highlighted that some ASAE 3402/
GS 007 reports do not contain sufficient tax control
objectives in scope. Further, entities must evidence that
findings are reviewed, understood and reported to the
board, with a remediation strategy where exceptions are
identified (BLC 4/principle 4).

Further, some entities exhibit a lack of oversight of changes
to OSP IT systems or process improvements that impact
tax reporting or tax calculations (MLC 1). Entities should
consider how to evidence their understanding of underlying
OSP systems that are relevant to tax calculations (for
example, through process documents that reference this
information).

With regard to significant or complex investments, the
ATO noted that, while many taxpayers define significant or
complex investments, the criteria for assessing complexity
and the escalation and sign-off processes need to be
more clearly defined. Exit controls may be overlooked,
and documented controls for data migration events

(eg custodian changes, successor fund transfers, platform
migrations) require strengthening (MLC 3).

Finally, the ATO noted that entities need greater
processes and controls to ensure that administrator
tax policies are prepared in accordance with the law,
particularly for more complex entities. With an increase
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in international investments, entities need to understand
the gaps in their custodian’s tax controls for reviewing
information provided by offshore investment managers
(MLC 6).

These findings should be considered when performing the
gap analysis. Where any of these areas are identified as
gaps, they should be treated as high-priority items in the
remediation plan, given they represent known areas of
ATO focus.

Analytics, automation and Al

Much of what the ATO expects under the TPD Guide involves
repeatable, data-intensive processes: reconciling custodian
tax reports against source data, performing pre-configured
data analytics across large datasets, identifying outliers,
and monitoring for systemic errors across high volumes of
transactions. These are areas where analytics and Al can
add significant value.

In practice, entities can support governance over TPD
through a combination of data analytics, anomaly
detection and reconciliation automation. Data analytics
can apply automated validation rules across the full
dataset, such as matching franking credits to franked
dividends, foreign income tax offsets to foreign-sourced
income, and confirming CGT discount eligibility based
on discount rates and days held. Anomaly detection

can then be used to identify items for further review,
including CLP distributions with extreme component
splits, material year-on-year variances, or unexpected
foreign withholding tax rates, consistent with the
risk-based assessment criteria the ATO expects. Finally,
reconciliation automation can support reconciliations of
custodian tax reports against investment manager data
(including dividends, franking credits and capital gains),
supported by exception reporting for manual review.
These capabilities can support controls relevant to MLC 1,
MLC 3 and MLC 6.

To avoid any doubt, technology and Al do not change the
ATO’s expectations or remove the entity’s responsibility.
Automating a control does not transfer accountability.
Accordingly, the entity must still understand what the
technology is doing and why, and be able to explain it to the
ATO. The use of OSPs, including technology providers, does
not extinguish the entity’s legal responsibility.

Further, outputs still require human judgement. While
data analytics can flag an anomaly, determining whether
a CLP distribution has been correctly characterised

for Australian tax purposes still requires tax expertise.
Analytics are tools for identification and efficiency and
cannot substitute for technical analysis, remediation

or changes to upstream processes where errors are
identified.

Where technology or Al is deployed as part of the tax
control framework, it should be documented in the tax
governance framework like any other control, including
the logic applied, the data sources used, the frequency of
execution, who reviews the outputs, and how exceptions
are escalated.

Conclusion

The suggested steps outlined in this article (ie mapping the
outsourcing ecosystem, documenting data flows, collating
existing documentation, performing the gap analysis, and
preparing a remediation plan) are designed to provide a
practical, structured pathway to progress towards a stage 2
rating and, for those entities testing TPD controls, towards
stage 3.

Entities do not need to start from scratch. In many cases,
the controls already exist in practice but may need to be
documented, connected to the tax governance framework,
or reported to the board. For the more complex areas
such as data migrations and foreign investments, targeted
controls will be required.

A well-designed TPD tax governance framework delivers
benefits beyond an improved assurance rating. It provides
the board with confidence that tax risks associated with
outsourced providers are being managed, it reduces the
incidence and cost of misreporting, and it assists entities in
adhering to their key legal obligation to refrain from making
misleading statements.

Rob Leonard
Director
PwC

This article is an edited version of “Third-party data governance - meeting
expectations and managing risk” presented at The Tax Institute’s Financial
Services Taxation Conference held in Sydney on 26 to 27 March 2026.
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SUPERANNUATION

Superannuation

by Daniel Butler, CTA, and
Nick Walker, DBA Lawyers

Payday Super
and SMSFs

This article focuses on the key risks and
considerations for employers who make

SG contributions to SMSFs, as well as what SMSF
trustees must do to be ready for Payday Super.

Introduction

From 1 July 2026, the Payday Super (PDS) regime
requires employers to pay superannuation guarantee
(SG) contributions at the same time as they pay salary
and wages. Further, these SG contributions must be
received by the relevant superannuation fund within
seven business days.

Employer risk when dealing with

SMSFs

The ATO recently published its quarterly statistical report
for December 2025' which confirmed that there were:

* 663,867 SMSFs; and
e 1,224,936 SMSF members.
These numbers have significantly increased in recent years.

Under the choice of fund regime, employees may choose
to have their SG contributed to a superannuation fund of
their choice, including an SMSF. Indeed, it is becoming
increasingly popular for employers to contribute to an
employee’s SMSF. ATO figures show that there were some
244,000 SMSFs receiving SG contributions for 366,000
employees via single touch payroll.

An employer wears additional risk when contributing to
an SMSF compared to a large industry fund due to factors
such as:

e an SMSF’s details might be withheld if it lodges its annual
statutory return late;

e an SMSF may change its bank account details; or
* an SMSF may be rendered non-complying.

Where one or more of these issues occurs, the SMSF may
be unable to receive SG contributions. This creates flow-on
issues for employers which are still required to satisfy their
PDS obligations.

The ATO statistical report also confirmed that the
demographic profile of new SMSF members is changing

to a younger cohort. Among new entrants, 39.1% are aged
between 35 and 44 and 18.5% are aged between 45 and

49 — overall, nearly seven in 10 new members are under 50,
compared to an estimated ~25% of the existing SMSF
population.

A key ATO concern regarding SMSFs in recent years has
been the potential for SMSFs to be used for illegal early
access. The ATO recently issued a warning that “some
people may say they can help you set up an SMSF so you
can access your super for reasons such as paying off your
credit card, buying a house or to go on a holiday. This is
not true, it is illegal”. An employer contributing to such a
fund could, for instance, encounter risk if the fund’s details
are withheld or the fund is rendered non-complying if the
employer does not contribute the minimum SG amount
within the seven-day time frame.

Accordingly, employers may be exposed to penalties and
interest where SG is not received on time, even when the
reason for the delay is outside the employer’s control.

Large APRA funds are subject to strict processing
requirements, including allocating SG within three
business days and, if that fails, returning the SG within the
same three-business day period. However, SMSFs have

up to 28 days to allocate contributions and do not have

to reject a contribution. Thus, an employer which pays a
contribution to an SMSF should not expect a contribution
to be returned. Therefore, the risk that the employee’s
SMSF may have contravened the Superannuation Industry
(Supervision) Act 1993 (Cth) (SISA) falls on the employer
which may have to make contributions to a complying fund
to minimise the SG shortfall, penalties and interest that
may otherwise arise.

Under PDS, employers generate contribution data via their
payroll systems, transmit that data through SuperStream,
transfer contributions via the New Payments Platform
(NPP), and ensure that the contribution is received and
validated within seven business days. There are a number of
potential risk points and employers remain responsible for
satisfying their SG obligations even if the reason for a delay
is completely outside of their control.

The NPP is a 24 /7 fast payment system that should enable
near real-time transactions between bank accounts.

Note, however, that an employer contributing to an SMSF
where there is a related party relationship (eg between

the employer and the SMSF or an SMSF member) is not
required to use SuperStream and may instead contribute
via an electronic funds transfer or another method. Despite
this “carve out” from SuperStream for SMSFs, many related
party employers may still rely on SuperStream and the
NPP to keep their payroll affairs more streamlined moving
into PDS.

Given the additional risks thrust on employers which are
required to contribute to an employee’s SMSF, employers
can consider including an indemnity clause in the
employment contract to protect the employer where they
pay SG on time but the contribution is not received by the
SMSF on time due to the SMSF trustee’s fault. Naturally, this
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would not displace the employer’s statutory obligations but
provides a contractual claim against the employee.

SMSF trustee compliance

SMSF trustees must also ensure that they comply with all
PDS and SuperStream changes, including:

e ensuring that the SMSF’s bank account is NPP compliant;
and

* ensuring that they are registered for, and continue to
maintain, an active electronic service address (ESA).

The ESA is how SuperStream contribution messages are
delivered to an SMSF, usually through an administrator or
a messaging provider.

If the above criteria are not satisfied, it may only become
apparent when a contribution is rejected or delayed,

exposing the employer to an SG shortfall and potentially
a range of other penalties, despite having acted on time.

Employer due diligence obligations

Employers should adopt a proactive approach to PDS,
especially with regard to managing the additional risks
associated with employee SMSFs, including:

» verifying SMSF details via Super Fund Lookup at least
annually or more frequently if there are any concerns
about their employees’ SMSFs;

» obtaining a written compliance certificate from each
SMSF trustee at least annually; and

» undertaking a member verification service check to
confirm each employee’s details, including the name
of their chosen fund and it’s unique superannuation
identifier.

However, an employer cannot generally rely on this
information if there is a related party relationship and there
is reasonable belief that a contravention of the SISA has
occurred.

Conversely, if:
* thereis no related party relationship;
» thereis no knowledge of any contravention; and

¢ awritten compliance certificate from the SMSF trustee
has been received by the employer,

the contribution should be accepted as an eligible
contribution under the Superannuation Guarantee
(Administration) Act 1992 (Cth) (SGAA).

As you can see, employers are made responsible for many
things that are outside their control under PDS and the
SGAA. Accordingly, employers are now required to monitor
their employees’ SMSFs closely to minimise their risk.

Further, given the strict time frames and significant
penalties that can be imposed, employers should have the
employee’s stapled and default fund details on hand. This
provides the employer with a backup option to satisfy their
SG obligation where issues arise with the employee’s SMSF.

Closing comments

There is increased risk for employers when paying SG to
an SMSF. In particular, employers remain liable for late SG
payments despite relying on SMSF trustees, systems and
third-party providers for the SG payment to be received
on time.

Employers should work with trustees to ensure that the
SMSF complies with the PDS requirements and should
begin reviewing systems, verifying data, and implementing
processes well before 1 July 2026 to mitigate the risk of
non-compliance and significant penalties.

Daniel Butler
Director
DBA Lawyers

Nick Walker
Lawyer
DBA Lawyers

Reference

1 Australian Taxation Office, Highlights: SMSF quarterly statistical report
December 2025, 13 March 2026. Available at www.ato.gov.au/individuals-
and-families/super-for-individuals-and-families/self-managed-super-
funds-smsf/smsf-newsroom/highlights-smsf-quarterly-statistical-report-
december-2025.
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Events Calendar

Upcoming months

MAY [NSM/][Oane] 7 CPD hours
V?d Tax Disputes

¥ Masterclass
MAY NSW 14 CPD hours
21-22 NSW Tax Forum
Thu—Fri
MAY QLD 12 CPD hours
28-29 QLD Tax Forum
Thu—Fri
JUNE 8 CPD hours
4-5 Trusts Intensive
Thu-Fri
JUNE [ aLD ][Onﬁne] 12 CPD hours
11:_12 Agribusiness

ik Intensive
JUNE NSW 12 CPD hours
18:19 Infrastructure &

Uu-—rri

Investments Tax

Conference «

For more information on upcoming events, visit taxinstitute.com.au/events.
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Depreciating assets
deceased estates....nnsersnnnns 525
family farm restructures.......... 242,246
Depreciation rules
small and medium
ENEEIPriSES.ccrererssserersessenenns 161, 295
Derivation of income
income “derived by” and
“paid to”....ereeseecenes 257,260, 265
statutory long service leave fund.... 115
Digital currency
whether Bitcoin is money.......... 125-127

Directors
consolidated entity disclosure
0bliGAtioNS ..uceveeeeeercrerrerrsseranenns 192,193
death of 527
FBT

- luxury motor vehicles..

- non-monetary benefits

- not-for-profit

organisations

financial abuse....
penalty NOtICES...errereeeeresesensnes

whether employees ......occveeeunneee 12-14

Disclosure obligations
confidentiality, executors without

probate 577,581,582
consolidated entities,

directors 192,193

Discretionary trusts

death of beneficiaries ... 527
family farms . ceeceeeeeescenescrnneens 328
foreign beneficiaries, estate

{51 TATa T T [ 204-206

interest in land .120
non-arm’s length income, SMSFs...... 98
non-monetary benefits of

directors, FBT. v cncrneenenens 11-14, 53

pre- or post-CGT assets.......... 303-306
professional services firms,
reStrUCtUres......ccusscssssseecsisssanes
property settlements..
specifying trust purpose
unpaid present entitlements
- CGT issues

Display model homes

nature of expenditure ............... 496, 497
Dispute resolution

litigation......uueeecccccecsisisssnnnsnas 268-276
Diverted profits tax

royalties, intellectual property ........ 163,

164, 256, 257, 261-263, 296

Dividend imputation system

qualified person rule.....cennenne 536
Dividends
family farms . cmcssinssssnnnens 240
mischaracterised or
undervalued.....ceessnessissnseennns 492
Division 7A
benchmark interest rate ................. 58
deceased estates,
liabilities ........neceens 469-4T71,523
loan quarantees .....cisssciannes 228
loan issues
- deceased estates,
liabilities 469-4T71, 523

deemed dividends
payments or repayments.
preserving objection right:
structuring implications.......... 76,77
sub-trust arrangements............... 78
unpaid present

entitlements

53, 57,73-79, 295

tax uncertainty..
Documentation
dealings involving related
parties
FBT, salary packaging..
legal professional privilege
s 70-100 election..
Subdiv 122-A roll-over:
third-party data
governance

587-589
trustees, loss of capacity........... 134,136
valuation, small business CGT

CONCESSIONS weuunnnerrrrrssssssennennes 513, 514
Domestic abuse........icurcisunneennnns 531
Domestic travel expenses.......ccoeucenene 59
Domicile test. 68
Dominant use

agricultural [and ... 454, 457-460

“Double death”
deceased estates..

113, 520, 521

Double tax agreements
Australia-German
Australia-NZ ..
Australia-Portugal
Australia-UK
Australia-Ukraine..
Commonwealth’s power to

implement 465, 466
non-discrimination articles, foreign
land tax surcharges.....oc..... 463-467

Dutiable property

agricultural land in

AUSEralia couecerseesseisesissieenns 456, 457

transfer, deceased estates.......... 118-121
Duty exemptions

primary production.......... 456, 457,459
Duty of care

tax agents ...

Dwelling
definition
right to occupy ..

E

Economic Reform Roundtable

13,434,520

.294

Education — see Tax education

Education and training
deductions ... 490, 493

Education directions

SMSFs 227,228
Electric car discount. .365, 397
Electronic lodgment

taxable payments reporting

system data....eeeneceenecenseecnns 490
Embedded royalties............ 258, 263, 265

Employee share scheme discounts
reportable fringe benefit amount.... 198

Employees
car benefits, FBT......cc...... 11-14,196, 566
definition of
“employee” .. 110,111,158, 566
independent contractor or
EMPIOYEE couueeeeeeneecrnrenseecnmsersssessaneees 175
living-away-from-home
allowance......vvvnesissnenninnns 564, 565
not-for-profit organisations,
exemptions ...200, 201
termination, genuine
redundancy.. 495, 496

Employer obligations
not-for-profit organisations.....194-203
Payday Super requirements
398, 399, 593, 594

Employment
definition of
“employee”.. 0,111,158, 566
evidence of 12-14
independent contractor or
employee 175,199
termination, genuine
redundancy ..495, 496
Employment agency provisions
CONractors ....eeeeeereeeeeeeereesenns 225,296

Employment benefits

not-for-profit organisations.....194-203
Employment termination payment

or genuine redundancy ............ 495, 496
Employment test

personal services business ... 177
Enduring power of attorney

foreign jurisdictions

SMSF trustees, loss of capacity ....... 133

Entertainment benefits
not-for-profit organisations.. 96,197
Entertainment facility leasing benefits
not-for-profit organisations......195, 196

Environmental conservation

carbon farming ....eceeecenneens 401-411
Equity
tax and superannuation systems,
restitution .. 137-141
Errors — see also Mistakes
salary packaging.......cceseccsnnnennes 197

tax and superannuation systems,
restitution 137-141
tax professional

Estate planning — see Succession
and estate planning
Evasion
or fraud, Commissioner’s opinion....497
residency, amended
asSeSSMENtS..uiciiieerrrrsaes 8,9,67-69
Evidence
characterisation of transactions........ 20
dealings involving related
parties
employment contract.
legal professional privilege............... 447
meal expenses, truck
ATIVETS coovtetsseessissasssssssesesninns 567,568
tax dispute
litigation.........eee 269, 270, 274, 276
uniform evidence law.

Executors of deceased estates
administration without

F
Fair-dealing rule
trustee purchase of beneficial
interest 19
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Fairness
ATO Vulnerability Framework........... 530
tax and superannuation systems,

restitution . 137-141

False and misleading statements
tax shortfall penalties......cccoweuuen.

Family assistance payments .
reportable fringe benefit amount.

Family farms
duty exemptions ......eeesereenee 456, 457
equity partnerships
- ageing population
- Australian agricultur
- Canadian pension funds............. 332
- equity capital to fund
growth...
- examples..
- financing...
= SUCCESSION coovvvereerrvesensrrsnenns 330, 331
restructuring as
corporations
CGT concessions
dividends
farm management deposits .....
- GST, trading stock transfer........
- private company

operation.........ns 239, 240
- rent, farm land held in
personal names...........neenens 240

- roll-over relief, transfer

of assets to wholly owned
company ..249-251
salary and wages
shareholder 10ans ........cccooeevuvuuneee 240
small business restructure

roll-over....
- state duties..
- tax concessions ... 239, 244
- trade debtors/bad
debts..eeeesisssnsnnninns 251,252
- unpaid present
entitlements......ee 252,253
transfers between family
MEMDETS........oovvrrrmmmsesnennessessssssssssssennes 457
Family law
definition of “property” 210

property settlement.....
Family trust distribution tax
distributions outside “family
groups”....
non-deductibility of interes
tax professionals, risks....
The Tax Institute advocacy

Family trust elections
deceased estates
non-widely held trusts.

Family trusts — see Discretionary trusts
Farm equity partnerships ..326-331
ageing population
Australian agriculture..
Canadian pension fund
equity capital to fund
GrOWEH coeeeeeeeecemcreeecenneceseennees 331-334
examples...
financing
succession

Farm management deposits.....240, 330
Farm properties

sale, mere realisation.........cueveeeenns 567
Farming — see Family farms

Federal Budget 2008-09.. 397

Federal Budget 2016-17.. .490, 493

Federal Budget 2020-21............. 490, 493
corporate tax

residency 191, 490, 492

training deductions... 562
Federal Budget 2021-22 .490, 493
Federal Budget 2022-23............ 490, 493

Federal Budget 2023-24 ................... 398,
490, 492

Federal Budget 2024-25........... 490, 492,
561

Federal Budget 2025-26............ 296,492

Federal Budget 2026-27........... 296, 558,
559, 561,564
announced but unenacted

measures.... .492,562
property tax ...562
tax reform ... .490-492, 558, 559
Federal election 2025 ..............cceeeeeeee 294
Financial abuse

company directorships........... 534,535
Financial accommodation

unpaid present entitlements,

D R, 73-75

Financial advice fees

superannuation funds........ecens 7
Financial coercion.....cceeecrevvssnnnnne 531

Financial crime control
requlation of professional
SEIVICOS cummurrmmsessssssssssssassensanns 444-448
First Nations
engagement with tax and
superannuation systems...

Fit and proper person
tax agent caution......cceecene 166-169
Fly in fly out work
Covid travel restrictions.......c......... 60, 61
Food and drinks
living-away-from-home
allowance.......ccoooeuuuunee
not-for-profit organisation
Foreign currency gains and losses
provisions
Bitcoin, whether foreign currency...127
Foreign-incorporated companies
corporate tax residency ............. 189-193

Foreign Investment Review
[=1CT-1 (o O 450, 451
Foreign land tax surcharges
Commonwealth’s power to
implement tax treaties..
constitutional validity ..
international law, potential
AT TE= T o OO 467
non-discrimination articles in
Australia’s tax treaties............ 463,464
rights to recover taX.....crunnes 466
validity 466
Foreign ownership
agricultural land in

Australia ...329, 450, 451
Foreign resident beneficiaries
SUFCNAIQE cuuueeeeceeercrrnscrserecsnssssasssssasennes 381
testamentary trusts, estate

planning.
Foreign residents
CGT, proposed

strengthening ....ceceereecennes 492,564
CGT withholding, death of
Australian resident .....ccoooneeeeerunnns 524

Foreign-sourced income
third-party data governance............. 591
Foreign trust surcharge
testamentary discretionary trusts,
foreign beneficiaries.....ocen 205
Forgiveness of debt
Div 7A liability after death......... 469-471
Franked distributions
capital raising to fund..
non-widely held trusts.

.536-539
Franking credits

qualified person rule........ 536,537,539
Franking rules

non-widely held trusts............. 536-539
Franking tax offset

entitlement to................... 536, 537, 539
Fraud on a power doctrine........ccooeceuuu. 21
Fraud or evasion

Commissioner’s opinion ... 497

GST evasion....sussnesssssnns 13,14

Fringe benefits tax
benefit identification and
valuation
car parking benefits..

cents per Kilometre.....cnncnne 564
definition of “employee”
disclosure ..
discretionary trust, non-monetary

benefits..
electric car discount
exemptions and reductions

“good tax” criteria.......... 94-397
India 397,398
living-away-from-home
allowance. ..564,565
luxury motor vehicles .. ... 566
New Zealand ....eenessissnennninns 398
not-for-profit organisations
- directors and
officeholders.....eeveeeerennns 198,199
- meal entertainment. 196,197

- pooled cars.
salary packaging
salary sacrifice..
reform recommendation
reportable fringe benefit
amounts....eereerennns 196,198, 396, 399
United Kingdom
work vehicles

Fund-raising events

GST .299, 300, 494, 495
G
General anti-avoidance provisions
CGT roll-0VerS..rissesssssnsnsssssnes 13
personal services
bUSINESSES..urrrierrrrrirnrririens 365, 366
property development, long-term
construction contracts. ... 565

General deduction for interest
loan: 359
General interest charge
ATO debt concessional
PriNCIPIES ciuereectrecreescsnsssannee
ATO management
changes from 1 July 2025.
non-deductibility ...
remissions
- failure to lodge..
tax litigation

Genesis block
“Genuine availability”
rental property tax

COMPlIANCE..cvvemereerrrrreressrranens 430, 431
Genuine mistakes
family trust distribution taX........ceeeee. 2
tax and superannuation systems,
restitution .. 137-141
Genuine redundancy
nature of payment......ccoeceeneene 495, 496
Genuine restructure
safe harbour rule ...eeeeeeeeeenee 242,312
Germany
Australia-Germany DTA........... 464,465
Gift-deductible entities
[C1S3) I 299, 300, 494, 495
Gifts

cy preés doctrine..... 387

gift-over clauses 386

initial impossibility ... 386
Gig economy

Uber driver payroll taX......ccoeeeeer 296

Giving funds
Australian charities

- new rules

- support for..

Global value chains

profit Shifting ....ceeeceevcernecnsecrsecrenecns 162
“Good tax”
FBT design criteria......cooccuneene. 394-397

Goods and services tax
co-ownership, letting residential
premises
dog-breeding activities..
family farms, trading stock

ErANSTOr cttrsrtsrisisisiesninne 251
fund-raising
events.....n 299, 300, 494, 495

input tax credits

time-barred
land development.
record-keeping obligation
reform recommendations..
refund arrangements
tax reform, need for....veereernciennnns

Goodwill
farming businesses.......coweweee. 239, 253
Government schools
GST, fund-raising events.......... 494, 495
Guarantees
loans, Div 7A..
Guardians of trusts
choice of
fiduciary powers.
trust deed issues .....cueeeees 377-379

H
Harmonisation
need for, definition of
“employee”
HECS debts
Henry review

High net worth individuals
FBT avoidance..
High-risk arrangements
SMSF auditors ..
tax uncertainty.

High wealth groups
ATO compliance focus ... 298, 299

Higher education — see Tax education

Higher Education Loan Program
death
€liGIDIIILY weueeererrrsrsssmnsccsssssnsnnnnene
interest on debt,
overseas travel.
proposed changes.....
repayment schedule

Holding period rule
non-widely held trusts.............. 536-539
Holiday rental properties
income and deductions,
non-business .366, 430, 431
maximum net asset value test,
whether included

Holistic tax reform.

Home building company
nature of expenditure ................ 496, 497
Honest mistakes
family trust distribution
tax...

Housing affordability

effects of 50% CGT
AiSCOUNt wuuunettrrtrieirsiesninne
foreign land tax surcharges
rental property tax compliance.......

|
In connection with retirement.... 313, 314

In respect of

definition ... . 11-14
Incapacity
SMSF trustees .....ceuunnns 129-136
- documentation
requirements 134,136
- fund deed... .130, 131
- replacement .131-133
- SMSF adviser role 133-135
- SMSF auditor role 135,136

Income “derived by” and
“paid to” ... 257,260, 265
Income tax cuts
Federal Budget 2026-27, possible
tax reform ...559, 561
Income tax withholding obligations
superannuation death benefits ...

.32

Independent contractors
employee/contractor

relationship
personal services inCOMe......oweceeeeee 173
India
1= R 397,398
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Individual small shareholder exemption

non-widely held trusts.. 537
Individuals
co-ownership, letting residential
premises... ..370-373
personal income tax, new tax
cuts 296
proposed $1,000 instant tax
deduction ... 295, 296

rental property income and
deductions
small shareholder exemption

tax reform recommendations 159

tax residenCy. . ceereesnenns 67-69, 493
Inflation

effects of 50% CGT discount ........... 362

Informal contracts
related entities........ 438-440, 497, 498
Informality principle

related entities.........cccoeuuuuueee..... 438-440
Input tax credits

time-barred ......encrisinennns 435,436
Instant asset write-off

small and medium enterprises......... 295

small businesses.......... 57,161,224, 225

tax reform recommendations........... 159

Instant tax deduction
work-related

EXPENSES..rummrermanenns 295, 296, 490, 493
Institute of Public
Accountants............... 428,429, 491, 559

Insurance companies
third-party data

GOVEINANCE ..ceemercersscrmesersssensenens 586-591
Insurance payouts
death of policyholder ......eeeeeneene 528
Intangible assets
tax treatment....eeeii 256, 264

Integrity measures
capital raising, distributions

FUNAE DY.ooureveeeenerecnenenneecenseeesseennnens 227
Intellectual property
licensing.. 257-259, 263

diverted profits tax 261-263
royalty for right to
[T — 257,259, 261, 264, 265
royalty withholding tax....163, 164, 296
Intentional disregard
tax shortfall penalties

Interdependency relationships

death benefit dependants......ccoeecuuur 32
Interest
Higher Education Loan Program
debts 83
Interest charges
non-deductibility ... 4, 5,359

“Interest in land”
deceased estates

Intergenerational equity.........ccoeuecuuuee 294
Intergenerational report.........cccoeevrere. 56
Intergenerational rural transfers.......457
Intergenerational wealth transfers
failed trust distributions............ 321-323
joint tenancy asset
OWNETSHIP ccuereeererrsreemeeesssseraenes 323,324
SMSF disputes
trust-to-trust distributions ..
trust vesting, avoiding

International investments
third-party data
JOVEINANCE eueeeererrsnerserensssseraanes 589, 590
International tax
announced but unenacted
MEASUTES .ovvuenrrrssssnssssssssssssssesssssssssenns 492
FBT 397,398
royalty withholding tax or diverted
profits tax

International tax treaties — see
Double tax agreements
Investment
effects of 50% CGT
discount

362,363
farm equity partnerships......... 326-335

Investment funds
third-party data
GOVEINANCE eurermevessrresserssssesssnens 586-591
J
Joint tenancy
asset ownership 323,324
co-ownership, letting residential
PrEMISES wcuerresrerersescesenssssesssssssssens 370-373

K
Key person insurance
death of policyholder.....iunee. 528
L
Land
farm subdivision, mere
realisation ..

Land consolidation
main residence CGT exemption,
deceased estates.

93-95

Land development

GST li@bilityueeeererrsrsnsnnssenees 300, 301
Land disposal
CGT commencement............. 500-503

Land partition
co-ownership, letting residential
PrEMISES w.oovuuerrrsssensssssssessssssssssssssssenns 372
Land subdivision
GST liability.
mere realisation..

Land tax
absentee persons..
agricultural land..
primary production

exemptions

Land tax surcharge
foreign persons -
trusts, foreign beneficiaries.....205, 381

Land use
carbon farming ......eeeceeseecesnens 401-411

Lawyers
reqgulation, anti-money laundering
and counter-terrorism

financing.. .444-448
Leases
related party arrangements,
SMSFs 36

Legal personal representatives
access to tax information

appointment .516
CGT assets... .518
partnership estates.

residency
role in estate administration.
sole trader estates
trading stock elections

trustee estates ... .526
Legal professional privilege

crime-fraud exception......eenes 447

description...

limitations.....

loan agreements
suspicious matter report
transactional documents

Legal representatives
tax dispute litigation

Legal tender

whether Bitcoin is money......... 125-127
Leisure facilities

income and deductions,

NON-bUSINESS...oeereererrerrens 366,430, 431
Licences

intellectual property........ 257-259, 263

Life estate 520

Lifestyle assets
ATO focus, privately owned and

wealthy groups.....cceeveces 298,299
Limitation period
tax dispute [itigation .....ceeeecseceenees 27
Listed securities
ATO valuation guidelines .......coewceuenee 37
Litigation
tax diSpUes ...ceeeesecrnensscsenenae 268-276
uncertain tax positions.......eeeenne 90

Livestock
forced disposal or death

precluded assets. . 246

transferring . eceeeeeseseenns 249, 250
Living-away-from-home allowance

fringe benefits taX.....coeeeereenne 564, 565
Loan agreements

legal professional privilege......... 15,116
Loan guarantees

Div 7A 228
Loans

Australian farm sector....
benchmark interest rate
Div 7A

- deceased estates,

liabilities ..ceseenens 469-4T71,523
- payments or repayments ............ 161
general deduction for refinancing
interest... i 359
Higher Education Loan
Program....mcnssncsnnne 81-85

“in respect of” employment of
directors
tax time loans
unpaid present entitlements,
Div 7A ..53,57,73-79, 295
“Lock-out” rule

SMall buSINESSES...vvuuerrrrrrennirsnnens 295

Long service leave fund
derivation of income.

Loss of capacity — see Incapacity
Low-income earners

Medicare levy reduction......... 296
Lump sum benefits

taxation 32
Luxury motor vehicles

FBT 566
M

Main residence
maximum net asset value test,
whether included

Main residence CGT exemption
co-ownership, letting residential
premises
deceased estate

- land consolidation
- multiple units
rental property tax complianc
right to occupy dwelling under
a will 434
“Mainly used to produce assessable
income”
rental property tax

COMPlIANCE...ceuurerrcerneenrssennanens 430,431
Managed investment trusts
proposed amendments........ccoeceunne 490
Market value
ATO definition .. eeccscssssssnnnnns 36
CGT assets
small business CGT concessions
- case outcomes..........ene 511-513
- liabilities which reduce
VaIUG coeetereeteterersressessesaens 509, 510
- maximum net asset value
test.... 506-509
- obtaining valuations .513,514
= restructuring...ccienecsnnnnns 316
Marriage settlements
discretionary trusts.....c..cece..... 210-212

Maximum net asset value test

small business CGT concessions
bank accounts.........eceeeennee 508, 510
capital distributions .....cceccooeveeeee 510
holiday homes...
included assets.

- main residence
- personal use assets.
- related party debts..
- superannuation.
- transaction cost
- unpaid present
entitlements......cceeeereerennnes 509, 510

Meal entertainment benefits
not-for-profit organisations..... 195-197
Meal expense deductions
reasonable amounts........eeeeeens 58,59
truck drivers..

Medicare levy
reduction, low-income earners........ 296
surcharge, reportable fringe

benefit amount.....vnenncrruneneees 198
Member Spotlight
Annemarie Wilmore ... 17
Eric Lay 73
George HodSON. .. ceceecennncnnnnens 236
Kim Reynolds

Mental incapacity — see Capacity
Minors — see also Children
superannuation proceeds
trusts 341,342
Mistakes — see also Errors
family trust distribution
L) O 2,292,295
tax and superannuation systems,
restitution 137-141
tax practitioners...
Mobile phone benefits

not-for-profit organisations............... 196
Money
Bitcoin, whether legal
tender... s 125-127

Money laundering and
counter-terrorism financing
requlation of professional
SEIVICES curuurvrssesnsssssesssssassssanns 444-448
Motor vehicles
FBT

ATO focus...
car parking..
cents per kilometre
electric car discount...
luxury motor vehicles

- non-monetary benefits............. 1-14
- not-for-profit organisations......196
= TefOrMS e 395, 396

Multinational enterprises

country-by-country rules.. ... 163

engagement with ATO.... 0,91
royalties, mischaracterised or
undervalued....eeeevvssssnnsnseenenens 493

N
Nature Repair Market
Negative gearing..
Federal Budget 2026-27, possible
tax reform cceeveesnnns 559, 561, 562
New South Wales
Biodiversity Offsets

SChEME ..t 401, 404-407
land tax legislation and revenue
rulings 455,456

powers of attorney, foreign
jurisdictions
primary production concessions.....
primary production definition..

New Zealand
Australia=NZ DTA...cncccnnnns 464,465
FBT. 398

powers of attorney, foreign
jurisdictions

Non-arm’s length expenditure

SMSFS.oivimmmmmmsssscsssssssssssssssasssssssas 35,36
— ATO pOSitioN..ceeeecersrirsserns 147,148
- lower than arm’s length loss..... 146
= Nil @XPENSES..urrerrreerrererrranes 146,147
- non-arm’s length

income

Non-arm’s length income

definition ...crcccssncsinnenens 35
SMSFs
- background ......encrnnenens 43,44
- disproportionate tax............ 43-45
- fixed and non-fixed trust
entitlements.....ciiieneneinns 97-99
- legislative overview.......ceuen 44
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- non-arm’s length

expenditure.. .344-347
- private company
dividends 97,98

- trustee remuneration ... 346
Non-discrimination articles
Australian tax treaties, foreign
land tax surcharges 463-467
Non-resident beneficiaries
deceased estates............. 519, 523-525
testamentary trusts, estate
planning 204-206
Non-widely held trusts
acquisition, holding and disposal
of shares.. 537
“at risk” requirement 36,537
ATO, previous guidance .537,538
franking rules .536-539
holding period rule.......oeceneee. 536-539
individual small shareholder
(21001 01 4] 3 PO 537

qualification period
qualified person rul

related payments rule. 537
unborn/unincorporated
beneficiaries... .538, 539

Northern Territory
powers of attorney, foreign
jurisdictions
primary production
CONCESSIONS...ouvuevenens
primary production defi

Not-for-profit organisations
concessions..

contractors ...
directors and officeholders.......
employer concession
FBT

- directors and

officeholders

- meal entertainmen
- mobile phone benefits......cn.... 196
- pooled cars
- salary packaging..
- salary sacrifice..... y
new giving fund rules
Payday Super......... 01,202
payroll tax exemptions.
salary packaging.
salary sacrifice

arrangements ......cciinenns 195,196
superannuation guarantee
[ = L =R 201,202

Notice of assessment
deceased estates
o

Obituary
KEVIN BUIQES .couunevueneeuscrresermssensesssseaseees 473

Objections

asset betterment

nents

challenging private rulings.

extension of time to lodg

preserving right to -

tax litigation e
Onus of proof

default assessments......... 301,302,427

obtaining a tax benefit....261, 262, 265
Ordinary income tax

co-ownership, letting residential

PrEMISES ceoveeenermercrssneensssssasensanes 370, 371

Outsourcing

third-party data

QOVErNANCE ..ovvuvmrrrrsessessssssssenenns 586-591
Overseas employment
tax residency. .8,9,67-69
Overseas resident beneficiaries

testamentary trusts, estate
PlaNNING coouiecrecrnnrinncsnnecanne 204-206
Overseas travel
Higher Education Loan Program

Overtime meal allowances
expenses, reasonable
AMOUNTES ceveeecrcrerereseeseeseesaessessesaens 58,59
P

Pacific Australia Labour Mobility
scheme

FESIAENCY woveerreercemmncesseernecessserasennes 68, 69
Pacific Labour Scheme

FESIAENCY wvverrrerreraseressersssssssssessessessssersens 69
Pareto prinCiple......eeeeeecereneenne 318
Part IVA

proposed updates......eenne 490, 492

Partition of land
co-ownership, residential
PrEMISES wveureerersermensssesssssssesssssssssssssssssas 372
Partnerships

deceased estates 526
letting residential premises.....370, 371
trading stock election .......ocveeeens 249
Pay as you go withholding
definition of “employee”......... 10,111
financial advice fees ... cirenecrunns 7
Payday Super
employer requirements........... 295, 398,
399
not-for-profit organisations....201, 202
SMSFs ..593, 594

Payroll tax
contractor provisions
definition of “employee”.
exemptions, not-for-profit

organisations
Uber drivers

Penalties — see also Administrative
penalties

client taxation records......

royalties, mischaracterised or

undervalued.....eerssnenns 490, 493
superannuation guarantee
shortfall 202
tax dispute litigation .......ceeeeeeeeerereenee 270
tax shortfalls ......cccoeeeererenne 20, 21, 89, 91,
434,435
unregistered tax agents.....ccouneceens 58
Penalty assessments
asset betterment........ceeevunnnee 228,229
Penalty notices
AIreCtOrs.cesmcssssecisssesssssneens 534

Penalty remissions
failure to lodge, general interest

[ =T L= OO 532-534
Pension benefits
taxation 32
Perpetuities
rule against...cenecnncnnens 318, 319
Personal income tax
NEW taX CULS coorcersecissssescsisnssesninns 296

Personal services businesses
alienation arrangements..
business premises test....
definition
determination.
employment test
results test
unrelated clients test

365, 366
177,178
173,174
178,179

174-176

176,177

Personal services income
alienation........... 172,179,180, 365, 366
Commissioner’s guideline.......... 180-184
deductions 179,180
independent contractors
meaning

Personal use assets
maximum net asset value test,
whether included.........oueccueee 507-509
Philanthropy
new giving fund rules...
payroll tax exemptions
support for Australian charities....... 494

Pooled cars

not-for-profit organisations................ 196
Portugal

Australia-Portugal DTA........ccoecouneeunn 489

Power of attorney
foreign jurisdictions
SMSF trustees, loss of capacit

Practical compliance guidelines
ATO resources
Pre-CGT assets.

Precedent

tax dispute litigation .......ccccevecvuccenne 275
Present entitlement

deceased estates......oceuvvennens 517, 518
Presumption of regularity

related entities.....eeeereerernnens 440, 441
Primary producers

carbon farming .....ceeeeeseeeesneens 401-411

state taxes...rerinnecniissnns 451-455
Primary production

carrying on a business.......cocveeeens 452

definition .452

“dominant use’ 454, 457-460
duty exemptions ... 456, 457,459
family farms, transfers between

family members
family farms restructuring as

corporations. ... 238-254, 326
- CGT concessions......243-245, 249
- dividends .240

- farm management deposits ..... 240
GST, trading stock transfer........ 251
private company

operation 239, 240
- rent, farm land held in
personal NAMEeS.....eenereesnens 240

roll-over relief, transfer

of assets to wholly owned
COMPANY evvrnrerrerermsnerreseseanees 249-251
- salary and wages.. .240
- shareholder loans .240
- small business restructure

roll-over... 241-245
- state duties.. 253, 254
- tax concessions ... 239, 244
- trade debtors/bad

o [=] o) £ 251,252
- unpaid present

entitlements.......cooeevvireeens 252,253

land tax

land tax exemptions
level of activity
revenue rulings.
state taxes.
thresholds for agricultural
land...
“used primarily”

Principal purpose
obtaining a tax benefit.......cooeecunee 263
Privacy
ATO Vulnerability Framework........... 530
Private companies
Div 7A, loan guarantee
family farm restructurin
SMSF investments in, non-arm’s
length income
unpaid present entitlements,

Div 7A 53, 57,73-79, 295
Private giving funds.
Private health insurance rebate

reportable fringe benefit amount.... 198

Private rulings
ATO, uncertain tax positions ....... 88-90
Private use of trading stock

goods taken from stock.......cccceeeeeee 299
Privately owned groups

ATO compliance focus ... 298,299
Probate

deceased estates..
- without probate

Procedure
tax dispute litigation

Productivity Commission
draft recommendation
Pillar 1 interim report..
The Tax Institute submission

L T 56,158, 294

Professional development

tax practitioners.....oeceeneneens 156,157
Professional negligence
tax agents ... ccciciinns 571,572

Professional services firms
allocation of profits. ..184-186
requlation, money laundering and
terrorism financing ..444-448

risk assessment. .172,181-186
Profit shifting
1arge bUSINESSES c.uuevuueereernereeressereanens 162

Proper purpose rule
discretionary trust powers

Property
definition of “family l[aW” .....ucvecrnenne 210
whether Bitcoin is money.......ue.. 125
Property development
contrived arrangements........... 433,434
farm subdivision, mere
realisation .. eeissesssssnsenns 567
long-term construction contracts,
ATO compliance approach ............. 565
Property settlements
discretionary trusts....... 210-212

powers of court to vary trusts..... 40, 41
Public benevolent institutions

salary packaging.....cecssnnenns 195
Public companies

consolidated entity

diSCIOSUIe uvmmeeerneererrsssnnnssenens 191-193
definition of “public company”.......... 191
Public giving funds.........cccoeenercurevcuences 494

Public interest
tax agent registration

termination.....eeeeeenesessesenennens 7,8
tax [itigation .ceeceeecenescenrecrscnnene 272
Public rulings
interaction with private rulings........... 89
Public Sector Superannuation
Scheme 68
Q
Qualification period
non-widely held trusts............. 536-539
Qualified person rule
franking credits....cocceuu... 536,537,539
Queensland

foreign land tax surcharges...463-466
land tax legislation and revenue
455, 456

rulings..
powers of attorney, foreign
jurisdictions
primary production concessions
primary production definition.....
R
Ralph report......cooneceveceunes 172,180, 362
Rates of tax

corporate tax entities .56
R&D
tax incentives.....ciiencccisnnnns 163

Real property
ATO valuation guidelines...
Reasonable amounts

travel and overtime meal

AllOWANCES ..ovvurerrrrrerrsssasssssssssssssenns 59

Reasonable care

administrative penalties......ccocccenees 233
application of law..
breach of duty ..
lack of
tax practitioners.

..156, 231,232
Reasonably arguable positions
tax shortfall penalties.....ecrnenne 21
tax uncertainty ...cencceneciencns 21,22
Recklessness
tax shortfall penalties...........ooeveereenens 21
Record-keeping
client records
failure to keep record
rental property tax complianc:
trustees, loss of capacity..........
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Records
concept of .. 63, 64
Recreational entertainment benefits
not-for-profit organisations...... 195-197
Red Tape Reduction Review.....294, 295
Redundancy
genuine, nature of payment....495, 496

Refinancing

deductibility of interest.............ce. 359
Registration
SMSF auditors .....crvessenseissnennns 38
tax agents..
- caution
- termination....eiienenns 7,8,163
- unregistered, no fee
FECOVETY wvureemmeernensssennaenns 570,571
Regularity
presumption of, related
ENLItIES e 440, 441

Related entities
informal contracts.. 497, 498
informality principl .438-440
presumption of reqularity ........ 440, 441
Related party debts
maximum net asset value test,

whether included.........ue... 508, 509
Related party lease arrangements
SMSFs, business real property ........... 36
Related payments rule
non-widely held trusts....... 537
Remissions
general interest charge......ccouce... 5,489
- failure to lodge.....ccouvuuuuece 532-534
Remuneration
SMSF trustees ..mscissssnessinns 346
Rent
farm land held in personal
NAMES wourernnnneressssssssssnessessssssssssmsssssssss 240

Rental properties
carrying on a business of letting,
co-ownership
income and deductions,
non-business..
tax compliance

Reportable fringe benefit

amounts......c.ennenns 196,198, 396, 399
Reportable tax positions

risk rating 227

tax uncertainty...ceeccenncnnns 22,23

Reporting obligations
country-by-country, exemptions....... 59
taxable payments reporting

system
trust beneficiary tax file
NUMDETS...ooumerrrumerssissssssssssssesssssssssnes 365
Research and development tax
incentive
tax agent registration,
termination

490, 493

Residency — see also Corporate tax

residency
amended assessments,
evasion ... 8,9, 67-69
Covid travel restrictions. ....60, 61

deceased estates
definition ...
individuals..
SMSF requirements
Residency tests
individuals..

Residential premises
co-ownership, letting by
individuals...
Resides test

Restitutionary relief
tax and superannuation
SYSEEMS covvveeretsncrssssesssssssissninns 137-141
Restructuring businesses
family farms — see Family farms

professional services firms.. 184
small business CGT
CONCESSIONS wovvvurerernennserssssssssnsees 308-317

- 15-year exemption
- future access to.

- genuine restructur:
- in connection with

retirement.

- market value
- reasons against usin
- retirement exemption..
- roll-over or sale
- summary of concessions........... 310
- superannuation contribution
requirement
- trading stock

Results test
personal services business........ 174-176
Retention of profits arrangements
personal services
businesses........corrivernrririnnnn. 365, 366
Retirement
in connection with.

313, 314

Retirement exemption
small business CGT

concessions
- restructuring

Retrospective legislation

Australian tax treaties.. 463
tax uncertainty 225
Revenue rulings
primary production......eee.. 456, 457
Risk assessment
Div 7A, loan guarantees......... 228
professional services
FIFMS et sressessensenns 172,181-186
property development
ArrangemMeNnts .....ceeeeeeenmereessnensens 565
Risks
Of QUAILS wovvereererrtrsssnriinns 87,91
tax uncertainty ......oecceneen. 20, 21, 87,88
Roll-over relief
business restructuring. 310-313
family farms
- small business
restructures .. 241-243
- transfer of assets to wholly
owned COmMpPany...... 249-251
Royalties
embedded ... 258, 263, 265

intellectual property, right to
[VEIJe— 257,259, 261, 264, 265, 296
mischaracterised or
undervalued.....rerssnenns 490, 492
Royalty withholding tax
intellectual property
256-261, 265, 296

Rule against perpetuities.. 318, 319
Rural land — see Agricultural land
S
Safe harbour rule
genuine restructure.......eu.. 242, 312

Salary or wages
family farms..
personal services income

Salary packaging
FBT 396
not-for-profit organisations......197, 198

Salary sacrifice arrangements
not-for-profit organisations......195, 196

Sale of land

farm subdivision, mere

realisation .......eeeeeevvsssssnsneeneens 567

Sanctions

tax agent caution.....166-169, 229, 230

tax agents ... 58
Scams

ATO WarNiNg c.ccvemcemssssmsncsssssssasnenss 6,7
Scheme

Aefinition . 44
Seasonal Worker Program

FESIAENCY woveerreenneemseemsscnsseesssensseessssensene 68

Self-dealing rule
trust Property .ceeecessseemerecessenennes 19

Self-managed superannuation funds
assets, valuation... .36, 37
auditor complianc .36, 38
balances above $3m

- compliance costs..
- revised changes to Div 296

.. 561

tax ....413-415
BDBNs 26-28, 30,134,135,
385, 386

contraventions, education
directions for.........veeennens

illegal early access

non-arm’s length expenditure.

- ATO position "

- lower than arm’s length loss..... 146

= Nil @XPENSES.currererrererrrrerren 146,147
non-arm’s length income

- background 43,44

- disproportionate tax 43-45

- fixed and non-fixed

entitlement
legislative overview..
non-arm’s length
expenditure ...ceneenne 344-347
private company
dividends
staff discount policies
- trustee remuneration.
Payday Super
requirements.
residency requirements..
structural review after member’s

death 29
superannuation rule
changes.....ncenne 34-39,207-209
trust deeds
- death benefits.....cccoeueuuene 385, 386
trustees
- loss of capacity ......cveees 129-136
- remuneration ... 346

Serious Financial Crime

Taskforce ..
Service fees

deductibility.ceeeereerssernenes 497, 498
Share buy-back ......rcneesscnnennn 539
Share sale agreement

CGT market value.....eeeeeerenne 367, 368

Shareholder loans
Div 7A, liability after death.......469-471

.240

non-widely held trusts
acquisition, holding and
disposal
“at risk”
holding period rule..
individual small shareholder
exemption
qualified person rule
related payments rule
unauthorised sale

Short-term rental properties
income and deductions,
non-business......

Shortfall interest charge..
changes from 1 July 2025..
non-deductibility .............. 161,162, 295

Shortfall penalties............... 20, 21, 89,91

Significant economic connection
corporate tax residency ... 191

Simplified depreciation rules
small and medium
ENLErPriSES..cienernsseerssseennes 161,295
Single touch payroll
data sharing
FBT recommendations.
reportable fringe benefit
amounts

Small and medium enterprises

instant asset write-off ........cccoeuecuuunnee 295
Small business 50% reduction

business restructuring........ceeceuveeeens 310

co-ownership, letting residential
premises
Select Committee inquiry..

Small business CGT concessions
biodiversity credits, sale........c..s 407
business restructuring

15-year exemptiol

future access to

genuine restructure.
in connection with

retirement..

market value.
- reasons against using
- retirement exemption
- roll-over or sale
- summary of concessions............ 310
- superannuation contribution
requirement..
- trading stock..
family farms.
market value
- case outcomes. .
liabilities which reduce......509, 510
obtaining a valuation........... 513, 514
unpaid present
entitlement:

valuers. .
maximum net asset value test,
INCIUSIONS ...oovvvvvenserereneenserersinns 506-509
Small business instant asset write-off
AMENAMENTS ooveeerreererrereerseerseeersaeneene 161

extension
tax reform, need for.
tax uncertainty

Small business roll-overs — see
Roll-over relief
Small Business Super Clearing House
closure 202

Small businesses
Div 7A proposed amendments
simplified depreciation

tax reform recommendations.
SMSFs — see Self-managed
superannuation funds

Software royalties........necenennee 264
Sole trader businesses
deceased estates...iiennrrisnnnne 526

South Australia
land tax legislation and revenue
455, 456

rulings
powers of attorney, foreign
jurisdictions
primary production concessions.....458
primary production definition.......... 453
Spouses
death benefit dependants.......cc...... 32
- revised changes, Div 296

trust beneficiaries ......uuveivenrrrrrnnnnn. 381
Stamp duty

deceased estates. 118-121
Statutory long service leave fund

derivation of income........coeeccuunnencnnns 15
Stay applications

tax agent registration

termination....ecceesnceecnnns 7,8,489

Step-children

trust beneficiaries ....erreriienenns 381
Streaming income

trust deeds...eerseenseiirisienns 383
Student loans

HECS debts...enecerrrssssnnseenns 81-85
Sub-trust arrangements

unpaid present entitlements,

Div 7A 78

Subcontractors

long service leave benefit........coeneeeee 15
Subdivision of land

land development, GST ............. 300, 301
Subleases

disposal, CGT iSSUES wuuruvrereruserseenes 503
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Succession and estate planning —
see also Deceased estates
biodiversity agreements and

credits 407
family farms....238, 241, 243, 244, 250
- equity partnerships............ 330, 331
- transfers between family
MEMDETS ....tteecrvnsieesessssssssssases 457
intergenerational wealth transfer
- failed trust
distributions......cccoeeueeeeeneeens 321-323
- joint tenancy asset
ownership.

- SMSF disputes.
- trust-to-trust
distributions

318, 319
- trust vesting, avoiding........ 319-321

marital property
notional estate rule
powers of attorney, foreign
jurisdictions
SMSF trustees, loss of
capacity.
specifying trust purpos
superannuation issues...

- BDBNs.......ccuuune 26-28, 30,134,135,
385,386
- Div 296 tax 414,415
testamentary discretionary trusts,
foreign beneficiaries............. 204-206
trust deeds, guardians and
appointors 378, 379

Superannuation — see also
Self-managed superannuation funds
balances above $3m

= 15% taX ceceeeruunennnees 34-39,207-209
- major changes to Div 296
tax 295
- revised changes to Div 296
tax 413-415
BDBNs 26-28, 30,134,135,
385, 386

better targeted superannuation
concessions
- $10m higher tax threshold.
- calculating earnings
- calculation of tax....

- future realised capital gain
- indexing threshold
- timing
- unrealised gains..
- valuation evidence.

...280
199, 200

.................................................... 414, 415
Federal Budget 2026-27, possible

tax reform... 561
illegal early access. 4, 35
maximum net asset value test,

whether included.... i 507
non-arm’s length income

Aefinition i isiisieens 35
Payday Super

- employer requirements............. 295

- not-for-profit

organisations

reform recommendations................ 159
residency requirements for

restitution, overpaid
CONtribULIONS . ceieeeriaeiiinesd 137-139
small business CGT
concessions 310, 311
- retirement exemptio . 312
SMSF rule changes.....34-39, 207-209
succession and estate

PlANNING coeeeeeeenreereeenmsensseennaeneens 26-33
- SMSF trustees, loss of

CAPACILY wevveeermerecreseresrecnnaneens 134,135

unjust enrichment.....occvencenes 140,141

unrealised gains 278,292, 295
Superannuation contributions
CGT concession stakeholders........... 315

farm management deposits.............. 240

Superannuation death benefits
death bed withdrawals..
dependants
disputes
income tax withholding
notional estate rules.

SUPEranNUation ....ceeeceeeseeeesneeens 26-33
superannuation proceeds trusts..... 340
Superannuation funds

compliance COStS mmmrimmnssrssnanns 561
financial advice fees ... iecciuunns 7
third-party data

GOVEIrNANCE ..eeumrerrerermererseserssneens 586-591

Superannuation guarantee
definition of “employee”.
Payday Super

requiremMents....ceereeesseenens 593,594

Superannuation guarantee charge
not-for-profit organisations.....201, 202
Superannuation proceeds trusts
death benefits..
“death tax”...
“look-through” tax

340

treatment
outside terms of a wi
sole minor beneficiary ............. 341,342
Superannuation test..........eenrcrenens 68
SuperStream
not-for-profit organisations.............. 202

Payday Super
requirements. ..593, 594

447,448

Suspicious matter reports

T
Tasmania
land tax legislation and revenue
rulings..
powers of attorney, foreign
jurisdictions
primary production concessions..
primary production definition..........

Tax administration

restitution for errors
taxable payments reporting
system data.....crnecnenecenescan 493
Tax advisers
assisting clients with tax
uncertainty
role in tax governance.

Tax agent registration
caution to fit and proper
person 166-169, 229, 230
sanctions rules

termination
- stay of decisions
unregistered, no fee

[EToTe ) =T O 570,571
Tax agents
lack of disclosure by clients.............. 229

professional negligence..
record-keeping obligations.
sanctions and

registration
state taxes....
unregistered, no fee

FECOVETY ouurrunnenmmrrsesessasssssssssnsses 570,571

Tax avoidance

Commissioner’s opinion, fraud or

58,166-169, 229, 230
572,573

@VASION coovveerretsssssssssssssssssssssssssssssssssses 497
Tax benefit
obtaining, onus of proof............ 261,262
personal services
businesses..

Pt IVA schemes
Tax compliance
ATO resources
large businesses
long-term construction

contracts. 565
reducing red tap 227,294, 295
rental properties......ccc.... 366,430, 431

Tax concessions — see also Small
business CGT concessions

not-for-profit organisations.....195, 196
Tax debts

departure prohibition

OFAErS ..ovvuuerersnrnsssssesesssssasnsenns 366, 367

Tax disputes

litigation
alternative dispute
resolution.....ciiiennnns 271,272
appeals
confidentiality
evidence..........
general interest charge.
legal costs
legal representative

- penalties..

- precedent -

- procedure.... Sy
- timing issue 271, 274

Tax education
ATLOO1 CTA1 Foundations Dux Award
- Jacob Pantlin.. .504
ATLOO4 CTA2B Advanced Dux Award
- Ryan Attard......ccissseneens 307
ATLOO7 Advanced Superannuation
Dux Award

- Michelle Huntu..occee 374
ATLOO8 Tax for Trusts Dux Award
- James Dawson ..........eneenes 443

ATLOO9 Corporate Tax Dux Award,
study period 2, 2024
= Clara Ti0 wucuecsssmsnncssssssessssssensssnns 15
ATLOO9 Corporate Tax Dux Award,
study period 3, 2024
- Sherry Cummins
CPD events
CTA1 and CTA2A Dux Awards
- Lloyd Miller.
CTA1 Foundations Dux Award,
study period 3, 2024
- Emily Greer
CTA2A Advanced Dux Award,
study period 1, 2025
- Patsiri Boonprasop..
CTA2B Advanced, Tax for Trusts
and CTA3 Advisory Dux Awards

= Carrie TaN...sisnsssssnens 234
Tax evasion
GST 13,114
residency, amended
asSesSSMENtS...eererreerenrne 8,9, 67-69

Tax file numbers
closely held trusts
deceased estate....
trust beneficiaries

Tax governance....
third-party data

Tax liabilities

deceased taxpayers..
departure prohibition

orders
general interest charg
self-assessment....
vulnerable person

Tax Ombudsman
general interest charge, ATO
management.....
recommendations .
WOTK PlaN ceueeeceeerencrnseesssesneessssensenees

Tax practitioners
artificial intelligence information

Sheet . ccrsinsssesnesessens 565, 566
ATO SCaM WarNiNg.....ccceeeeemecessscrnenenns 6,7
dealings involving related

parties 438, 440
family trust distribution tax, risks........2
professional development.......... 156,157

reasonable care
record-keeping obligation
tax time loans
UPSKIllING cooeerrecreecierincsnncinsssnnenenns

156, 231-233
.62-66

Tax Practitioners Board
2026 compliance priorities.
appeal pending
Chair appointment
client identification obligation
confidentiality orders.
information sheet

- artificial intelligence

(VST o [ 565, 566
tax agent registration
termination.. 8,489
tax time loans
Tax reform
Art of Tax Reform Summit ................ 294
effects of 50% CGT
diSCOUNT ettt 362,363
family trust distribution taX......ccceeeeueu. 2
FBT. 397
Federal Budget
2026-27 ...ccorvurunnee 490-492, 558, 559,
561,562
“good tax” design criteria........394-397

need for....... 56,110, 558, 559, 561, 562
Productivity Commission

recommendations ..., 113,158
Roundtable discussions......ccccoeeeereenees 158
The Tax Institute

recommendations ........... 158,159, 292,

294,490

Tax refunds
deceased estates, executors
without probate.. 577-579, 582
GST evasion 13,114
Tax residency — see also Corporate
tax residency
amended assessments,

evasion 8,9, 67-69
Covid travel restrictions ...60, 61
deceased estates.......oureuunne 523-525

individuals..
tax reforms

Tax returns
failure to keep records...
lodgment, deceased estates
long service leave benefit.
third-party governance.
Tax risk management
third-party data
GOVEINANCE cernreeneresmrrrssersssserasns 586-591
Tax schemes
property development

aArrangements ...eeeesseeenes 433,434
tax shortfall penalties.....oeeneene 21
Tax shortfall
penalties........... 20, 21, 89, 91,434, 435
Tax time loans
tax practitioners...ceevecesersecenens 59
Tax treaties — see Double tax
agreements
Tax uncertainty
amended assessments ... 20
assessing uncertainty ... 21-24
ATO

- early engagement with........... 90, 91

- private rulings .....eeeees 88-90
causes
consequences
Div 7A
factors giving rise to.
high-risk arrangements.
large corporations
litigation
need for reform
reasonably arguable positions......
reportable tax positions

superannuation balances above
$3M, 15% taX eoeeeeermesmsssssssssssnnnns 207-209
tax adviser roles
- assisting clients.......... 19-24, 87-92

- tax governance
Taxable payments reporting

system 493

electronic lodgment ......coovceeneceuceeens 490
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Taxpayer alerts
taX UNCErtainty .o reeerceeeeernrersesseraeenns 23
Technology royalties.......ccoueeereeeeene 264
Tenants in common
co-ownership, letting residential
premises.. .370-373

Termination of employment

genuine redundancy.............. 495, 496
Terrorism financing

reqgulation of professional

services... 444-448

Testamentary discretionary trusts

cross-border transactions......204-206

foreign beneficiaries, estate

PlANNING coeerrrerereeeerersenssesssnennes 204-206
Testamentary trusts
deceased estates......rcuruieneens 118-121
The Tax Institute
advocacy... 222,292,360

Case for Change..
Community Achievement

AWArdS....oovummmmmmnesesssssssssssasanss 108,109
CPD events
CPD requirements..
family trust distribution tax....292, 360
Federal Budget

2026-27......... 490, 491, 558, 559, 561
Incoming Government Brief:

June 2025 ....eecnsininnnns 2,56,492

56,111

Proposal ..
local engagement
member consultations.
new governance structure...
professional development....
submissions to

- Board of Taxatio
- NSW Legislative Council..
- Productivity Commission
Tax Academy

tax reform
- need for ... 558, 559, 561,562
- recommendations.....158, 159, 292,
490, 491
technology upgrades.... 223

54,55,

The Tax Summit 2025.

108,109

volunteers
Thin capitalisation

independent review ... 433
Third-party data
tax governance.....ncennne 586-591

Timing issues
better targeted superannuation
concessions

CGT commencement
input tax credits
time-barred
objections, extension of time to
lodge 164
tax dispute litigation......... 271,274, 276
tax uncertainty

Total superannuation balance

above $3m
- major changes to Div 296
tax 295
- new tax on
arniNgS..cuueennee 34-39,207-209
- revised changes to Div 296
ta ..413-415
TPD Guide
ATO Governance over third-party
o 51 £ OO 586-591

Trade debtors
family farm restructuring.......... 251,252
Trading stock
deceased estates...
private use, value... .
property development, long-term
construction contracts..
transfer
- as part of business
restructure...cerceecereenens 245, 312

- disposal “outside the ordinary
course of business” ... 249
- election for reconstitution of
partnerships....
precluded assets....
small business restructure
TOll-OVET otttteerrrrsssnnseennennens 241

Training — see Education and training
Transaction costs

small business CGT concessions.....509
Transactional documents

legal professional privilege................ 447
Transfer duty

characterisation of transaction....... 260
Transparency

ATO Vulnerability Framework....

large corporations

Travel expenses
reasonable amounts........eeeeeees 58,59
Travel restrictions
Covid, residency.
departure prohibition
[CT e [=] R 366, 367
Travelling overseas
Higher Education Loan Program
debts... .. 83,84
Truck drivers
meal expense deductions......... 567,568
Trust beneficiaries
children and spouses
death of
excluding or changing...
foreign residents....
income definitions.
non-residents, estate
|1 TaTa T[T PO,
tax file number reporting
trustee issues
unadministered estate:
widows/widowers...

Trust deeds

administrative powers ......ececnne 383
beneficiary and trustee

issues
capital beneficiary clauses.
charitable trusts
default distribution clauses....382, 383
drafting issues after

.382, 383

EXECULION . eeveecreseecsanssenceninns 387-391
- court approval for
Variation . 388-391

- judicial advice on
interpretation

.387

- power of amendmen

- rectification.....eeeeeeenns 387, 388
guardians and appointors

- capacity .379

- non-existent/wrong clauses....379
- succession and estate
planning
power of amendment
preparation -.376-391
SMSF death benefits .385, 386
streaming iNCOME......cuereemreerssernenens 383

..378, 379
383,384

Trust distributions
intergenerational wealth transfer

- failed distributions............. 321-323
- trust-to-trust
distributions.......cccuum 318, 319
Trust income
definitions 381,382

Trust-to-trust distributions
intergenerational wealth

LT ES) =] O 318, 319
Trust vesting
AVOIAING.ueeuererrerernerenreerssseessssensanes 319-321
extending dates.....ocneceeveecenne 389, 390
Trustees
death of .526, 527
non-widely held trusts. .536-539
obligations

powers of court to vary trusts..... 40, 41
SMSFs, structural review

Trusts
administration systems..
appointors and guardian
closely held, tax file number

reporting 564
corporate beneficiaries
= Div 7TA 10@NS..crrrcennrrrsrasnninns 73-75
- unpaid present entitlements,
143-145
deceased estates.. ..526

family trust distribution taX.............. 2
non-widely held, franking

..536-539

powers of court to vary.. ... 40, 41
Turnover threshold

tax reform recommendations............ 159
U
Uber drivers

PAYTOIl £aX ceurrvenererrcinncnrsscrneerssscsannens 296
Ukraine

Australia-Ukraine DTA.......ccccooevuuuuees 298
Unadministered estates............. 578,580
Unborn beneficiaries

non-widely held trusts.............. 538,539

Uncertain tax positions — see Tax
uncertainty

Uniform evidence law.....
Unincorporated beneficiaries
non-widely held trusts

Unit trusts
ATO
- non-arm’s length income.......98, 99
- valuation guidelines .........ccoeeeeuenee 37
United Kingdom
Australia-UK DTA........coocuusnccrrrnnnes 463
FBT 398
testamentary trust beneficiaries,
estate planning.....ccenceenscennne 204

United States
testamentary trust beneficiaries,
estate planning

Unlisted securities

ATO valuation guidelines........cucuuueee 37
Unpaid present entitlements
ATO POSItioN.ccuuceecerecersscrnersssecnennens 493

capital gains issues
- corporate beneficiaries.....143-145
- release, waiver or
aSSIGNMENt cuuceeeecrecnnerecreeenneneens
- whether CGT assets.
Commissioner’s appeal ..
Div 7A loan issues....53, 57, 73-79, 295
family farm restructuring........252, 253
small business CGT
concessions..
Unpaid tax
departure prohibition
orders 366, 367
non-deductibility of interest..... 161,162
Unrealised gains
superannuation.......... 295, 414, 415, 561
superannuation earnings......... 278,292

..509, 510

Unrelated clients test

personal services business........ 176-178
Used primarily

primary production businesses......455
Vv
Valuation — see also Market value

SMSF assets... 36, 37
Vesting dates
trustS s 318-320, 389, 390
Victoria
foreign land tax
SUFCNAIQES weuveeenerresereaserssserasnes 463-466
land tax legislation and revenue
FUINGS iiecirerecisenscisessessssessessans 455,456

powers of attorney, foreign
jurisdictions
primary production concessions...
primary production definition..........
Voluntary disclosures
engagement with ATO.....cccvceunecrunnncs Ell

Vulnerable persons.......... 530, 531
w
Wait and see rule.................... 318, 319, 322
Wealthy groups

ATO compliance focus .......... 298, 299

Western Australia
land tax legislation and revenue
rulings 455,456
powers of attorney, foreign
jurisdictions.....
primary production concessions.....458
primary production definition.......... 453
Widows/widowers
trust beneficiaries....
Wills
cy prés doctrine....
estate administration..
gift-over clauses.....ccceunnee
life estates.
Pareto prinCiple.. e
right to occupy
dwelling....unenceninnnns 113, 434, 520
stamp duty issues . 118-121
Windfall tax
Withholding tax
income tax, death benefits
PAYG, financial advice fees -
royalties, intellectual property......... 163,
164, 257-261, 265, 296
Work in progress
deceased estates.

...525

Work-related expenses
meal expenses, truck

ATIVETS ettt s sessessssessensens 567,568
proposed instant tax
deduction ... 295, 296, 490, 493
Work vehicles
FBT. 427

z

Zone tax offset .531

Legislation

A New Tax System (Goods and
Services Tax) Act 1999 ...126, 127, 251
Pt IVC 164
s 9-20
s 40-35

s 40-160 ..
s 40-165(1) 299,494
s 40-165(1)(c) 299,494

s 40-165(4)

s115-30

s195-1 ..

A New Tax System (Goods and Services
Tax) (Frequency of Fund-raising

Events) Determination 2026 ........ 495
A New Tax System (Tax
Administration) Act 1999 ... 583

A New Tax System (Tax
Administration) Bill 1999 .
A New Tax System (Tax
Administration) Bill (No. 2) 2000 ...24
Acts Interpretation Act 1901
s 15AA 501
Administration and Probate Act
1929 (ACT)
s 64 583
Administration and Probate Act
1969 (NT)
s 96 583
Administrative Appeals Tribunal
Act 1975

s 41(2) 7
Administrative Decisions (Judicial

Review) Act 1977 ....ccecvirrrnnnne 5,273

s 3(1) 277

s 5(1) 277

Sch 273

Administrative Review Tribunal
Act 2024
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5 20(2)
s32(2)
s 49
s52
s 54
7
s 174(1) .
s 174(2)
Administrative Review Tribunal and
Other Legislation Amendment

Bill 2025 ..cooovereerereereerersersesesssssmeninnenes 298
Administrative Review Tribunal
Bill 2024 .ooooereeereeresresresssisesnsssnsenees 277

Anti-Money Laundering and
Counter-Terrorism Financing Act 2006

S 6 errrrnnnnnnnenseseessssessessssesssssssesssssssn 444, 445
s 41 448
s 242 448
s 251 445

Anti-Money Laundering and
Counter-Terrorism Financing
Amendment Bill 2024 "

Australian Apprenticeship Support
Loans Act 2014

s 47A 85

Australian Charities and Not-for-profits
Commission Act 2012 . 191

Australian Securities and
Investments Commission Act 2001

s19 448
Biodiversity Conservation Act 2016

(NSW) 412

s 5.10 408

S 6.21(3) creeeeeeerererressessessessenisnssessessesens 412

Code of Federal Regulations (US)
26 CFR (2025)
- §301.7701-7 ..
Commonwealth of Australia
Constitution Act
S S51(ii) covrrrrnneereeneenesrsrsssinnnenssssssiseens
s 51(xxix)
s 51(xxxi)
s 75(v)
s109 .
Construction Industry Long Service
Leave Act 1983 (ViC) .cceenceevvrvrunnnnns 15
Conveyancing Act 1919 (NSW)
s 24 121
s 25 373

S B6G(1) covereereeeereeresseseesessessessesssnsssesseses 324
Corporations Act 2001 ...... 180, 191, 209,
323,500,534

$127(2)
s 201D
s 201F
s 201F(2)
s 295(3A)
s 295(3A)(a)
s 766B
s 1070A(3)(a)
Crimes Act 1958 (Vic)
s
Criminal Code Act 1995 ..
Disability Services Act 1986 ..
s 8(1)
Duties Act 1997 (NSW) ...

Ch4

= Pt3 i 120
s8 19
s 8(1)(a) ... 18
s 8(1)(b) 18
s 8(1)(b)(i) 119,120
s 8(1)(b)(iii) 119-121
s 8(1)(b)(ix) ... 118-120
s 147 120
s158 120
s 158A 120
s159
s 274 ..
s 274(4A)

Duties Act 1999 (ACT)

S 6 s 453,457
s 230 457

Duties Act 2000 (Vic)

s 3(1) .. 453,458
s56 . 457,462
s 69AA
S 69AA 10 69AI ....ooverrrirenne 462
s 69Al 457
2 468
Duties Act 2001 (Qld)
S 96 10 107 oetcrsrrnccssassesssissanens 457
S 246 ooeeersssisnenssssssssiieens 468
s 688 468
SCh 6 oovveereccrcssssssssnsssessenins 452, 457
Duties Act 2001 (Tas)
s3 453
s 30 457
s 30E 457
s93 457
S 225 .ovrverennsnsensesessesessinsens 388,457,462
s 226 457,462
s 226(4) .
Duties Act 2008 (WA)
S99 10106 curerrirrernnnscsssnsnnnns 457
s 101A 453
s 104 462

Duties (Intergenerational Rural
Transfer Guidelines) Determination
2017 (No 1) (ACT)

s5 462
Evidence Act 1995 .......crinnnccrunnns 274
s140(1) ..
s 140(2) ..
Fair Work Act 2009 ........ccveseeeeens 110
s 15AA 1
STI5AA(T) crrrncssssnsssssssnnsssssasans m
LS Y - m

Family Law Act 1975 ... 30

s4

s 79(1)(d)
s79(4)
Family Trust Distribution Tax
(Primary Liability) Act 1998 ........... 295
Federal Court of Australia Act 1976
s20(2)
s 21
s 24
s 37AG
s 43(1)
Federal Court Rules 2011
r1.39
r 36.03(a)
Finance Act 2005 (India) ...
Foreign Acquisitions and Takeovers

ACt 1975 ....erssssssssnin 450
Fringe Benefits Tax Assessment Act

1986 180
Pt X1l 14
s 8A 399
s 31G 564,565
s41 ..
s 57A 195
s 58 396
s 58P 197
s 58ZE 396
s 59 396
s 65A 396
s132 66
S R 1T () IR— 11,13,198, 399, 566
s 137(1) 13
SIZT(1)(@) vvverrerereeererssssmsnseeneeneesesssssssnsees 13
s 137(1)(b) ..
s 137(1)(c)(i)
R [« ) R
s138B

Guardianship and Administration

Act 1990 (WA) ..ccceriisssnnnnssenns 48
Pt9
s102
s104 ..
s104A .
S T04A(2) rrvsrssssmsnssssescssssssssnanens 47
s105 48

Guardianship and Administration
Act 2019 (Vic)

s 50 379

Higher Education Support Act

2003 81

Pt 4-2 81
s 3-1 81
S 36-10(2)  eeeeererrsssesasnesessessssssssssanaens 85
s 87-1 81
5 96-1 81
S 137720 werrrrsssssnnseesennessessssssnnnens 83
s140-5 85
5148-3 85
S 15418 oorstsrnssnmnsssssssssnnniens 83

Income Tax Act 1961 (India)
s17(2) .

Income Tax Act 2007 (N2Z)
s RD 26(1)

s RD CX 2(1)(b)(ii)
Income Tax Act 2007 (UK)
s 475 206
s 476 206
Income Tax Assessment (1936 Act)
Regulation 2015
reg 14 47
Income Tax Assessment (1997 Act)
Regulations 2021
reg 31-15.03(1)
reg 31-15.08(1)
reg 302-200.01 .. "
reqg 302-200.02 ....ovvrumuemeeerseressescenenns 32

Income Tax Assessment Act 1915
s 46 578
s 46A 578
Income Tax Assessment Act 1922
3 O 578,579
562 578
ENCY-AUD I {o X (< ) R 579
S 62(3A) 0 (3G) ooeverereerereeseseensnsisnnnns 578
Income Tax Assessment Act 1927
s 24 583

Income Tax (Earnings and
Pensions) Act 2003 (UK)
s 201 400
Income Tax (Pay As You Earn)
Regulations 2003 (UK)
reg 61A
reg 61B ...
reg 69A ..
Income Tax Rates Act 1986 ............. 43
Income Tax (Transitional
Provisions) Act 1997

SUDAIV 40-BB  ...errrrnnnnesessesennas 496
$296-1(3) ..
s 328-180 ..
S 328181 rerrrrrnnessssssssinenes
Internal Revenue Code (US) ... 204
26 IRC (1986)
= 8678 .ereeccnssssssasansesenns 206
International Tax Agreements Act
1953 463
s 3(1) 468
s5 466
s5(1) .. ..463-465
s 5(3) ..464-466
Interpretation Act 1987 (NSW)
s 21 454
ITAA36
Pt il
- Dive ..
- Div 6E .
- Div7 ..
- Div7A .....53,57,58,73-79,143,

159, 161,186, 225, 228, 239-241,
247, 251, 295, 320, 366, 461,
469-4T1, 490, 493, 506, 512,

516, 523, 528

AR T 225
Pt IIIA 303
Pt IIIAA

= DIVIA i insnnennnn 536

PtIVA ... 20, 89, 113,161,172,180,
181,183-187, 250, 256, 257,

261-263, 265, 271, 275, 365, 366,
434,490, 492, 510, 565

Div152 .. 238
Subdiv EA . 74,79
s6(1) .......67,191,193, 258, 259, 471,
579,582
s 21
s 21A
s 23AH ..
s 26(e) .. ..394, 395
s 44 240
s 47 248
s 95 382
s 95(1) ... ...524
s 95(2) ..206, 524
s97 . 144, 383

s 97 to 99A
s 97(1)
S 98(3) cerrrrereerereeseesessesessessessssessessssininnn
s99B ..
s 100A

s 102AG

s 102AG(2)

S 102AG(2)(C)(V) wevvvvervunsnersennnnns 341,342
s109C 79
s109C(4) .251

s109CA .
s109D ..
s109D(1) ..
s109D(3) ..
s 109D(3)(b)
s109D(3)(d)
s109E ..
s 109E(5)
s109F ..
s 109F(1)
s 109F(1)(a)
s 109F(8)
s109G(3) ..
s109K ..
s 109N ...
s 109N(1)(b)
s109R

s109RB .
s109S ..
s109T
s109U ..
s 109U(1)(a)
s 109U(1)(c)
s109UB
s 109W
(01 <)
s 109XA

s 109XA(1)
s 109XA(2)
s 109XA(3)
s109XB
s109Y
L0157
s128B(2B) ...
s 160APHD ..
s 160APHE ..
s 160APHG(3)

s 160APHG(4) .

(
(

. 19

75,779,143, 469, 471, 523
.58, 75, 469
74,75,79, 247
. 79

.. 79

. 470,471,523

s 160APHG(4)(a)
s 160APHG(4)(b)
s 160APHJ
s 160APHL
s 160APHL(7)
s 160APHL(10)
s 160APHM ..
s 160APHN(2)
s 160APHN(5)
s160APHO ...
s 160APHT ...
s 160APHT(1)
s 160APHT(2) ..
s 160APHU(1)
s160L ...
s160ZH(12)
s160ZH(13) .
S160ZH(14) reerrrrrnecssssesssssssenns
s 161

..536, 539
..539

..539
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s163 581
s 166 583
s 167 14
s170 8
s 170(1)

s 170(10AA)
s 177C(1)(bc) ..
s177C(1)(Q) ...
s 177C(2)(a)

s177CB ...
s 177CB(3)
s 177CB(4)(a)(i)
s177J
s177J(1)(a) .
s177J(2) . .. 261,263
S 216 oot 579,580
s 217 579
S 220 otsreenennessssssssasasesssnnnnns 579,580
s 254 580
S 260 snennnnissisisasns 172,180, 365
s 262A 62
A - 43,97-99
$ 273(2)(8) 10 (f) wovrrererrrreerrrrrennerssieens 98
s 318 523
Sch 2F 99
= 8 272-60(1)(8) oeverrrrreererrrrrrsnsesenns 313
ITAA97
Pt 2-42
Pt3-1 .. 20,143,144, 303, 305
Pt3-3 .. 303
Pt 3-30 .43
Div 31 .. .401,402, 404, 406
Div 40 . 246,496
Div43 .. .366, 496
Div 84 172
Div 84 t0 DiV 87 oo 172
Div 85 .. 173,179
Div 86 .. .173,179, 365
Div 87 173
Div 121 62
Divi22 .. 249, 310, 312
Div128 ..113, 205, 520-522
Div149 .
Div152 i 241,243-245, 249,

Div152-C

Div 296 ...

Div 392

Div 615

Div 775

Div 900 ..

Subdiv 30-B

Subdiv 86-B ..

Subdiv 115-C .. .392,524

Subdiv 118-B .. 93,95, 373

Subdiv 122-A ........238, 241, 245, 247,

249, 311, 312

Subdiv122-B .........238, 245, 246, 312

Subdiv 124-M

Subdiv 124-N

Subdiv 149-B .

Subdiv 152-A .

Subdiv 152-B ........ 243, 244, 309, 310

Subdiv 152-C ... 243, 244,309,
310, 314

Subdiv 152-D  eeeererrrnennnns 243,244,309,
310, 315

Subdiv 152-E ......... 243,244,309, 310

Subdiv 207-B ...

Subdiv 302-B ...

Subdiv 302-C ...

Subdiv 328-D 246, 247

Subdiv 328-G ......238, 241-245, 249,
310-312

Subdiv 385-F

Subdiv 385-G ...

Subdiv 768-G ...

Subdiv 815-E

Subdiv 900-B ...

Subdiv 900-E

s4-5

S 55 ecssssssssssnnsanissssssins 579,583

s 6-5 ...19, 20, 89, 404, 407, 412, 525

s 6-10 517

LR [pe—— 19, 89,179, 345, 404, 407,
413, 431, 439, 441, 496
..568

s 8-1(1)
s15-2
s15-2(1) .
s15-50 ..
s 20-20(2)
s 25-5
s 25-5(1)
s 25-10 ..
s25-35 ..
s 25-95(3)
s 26-5 4
s 26-5(1)(a)
s 26-5(1A)
s 26-31
s 26-50 ..
s 26-50(1)
s 26-50(3)(b)(ii)
s 26-55 ..
s 26-102
s 30-248(3) ..
5 30-248(4) ..
s 30-249
s31-5 .
s 31-5(1) to (4)
s 31-5(2)(b)
s 31-5(5) ..
s40-25 ..
s40-285
s 40-295
s 40-300
s 40-340 ...
s 40-340(1)
s 40-340(2)(b) ..
s 40-340(3) .

s 40-345
s 63-10
s70-10 ...
s 70-10(1)(b)
s 70-80(1) ..
s 70-80(3) .
s70-90 ..

..406
..401,405
.366, 529
.246, 529
..529
..529
245,247, 251, 312
246, 247
... 246

245, 246, 251, 254,

311,312
ST0-95 oo 254
Bl (R [o o J— 238, 245, 249-251,
254,312

s 70-100(4)
s 70-105 .
s 70-105(7)
s 83-130 .
s 83-175 .
s 83-175(1)

S 8510 wrrrvitiisssssssssssisssssnns
s 85-10 to 85-25 .
s 85-15 ..
s 85-20
s 85-25
s 85-30 ..
s 85-35 ..
s 86-5(2)
s 86-10 ..
s 86-15 ..
s 86-20 ..
s 86-30 ..
S 8660 s esssnaees
s 87-5
s 87-15
s 87-15(4)
s 87-18(1)
s 87-18(2) ..
s 87-18(3) ..
s 87-18(4)
s 87-20 ...
s 87-20(1) ..
s 87-20(1)(a)
s 87-20(1)(b)
s 87-25(1)
s 87-25(2) .
s 87-25(2)(a)(i)
s 87-25(3)
s 87-30(1) ..
s 87-30(2) .

s 87-65(1)
s103-10 .
s104-5 ..
$104-10 .
5 104-10(5)(a)
s104-20
s104-25
s104-35 ..
s104-35(2)
s104-35(3)
s 104-47
s104-47(1)
5104-47(2)
5104-47(4) ...
$104-47(6)
s104-47(7)
s 104-75(1)
s104-110 ...
s104-110(1) ...
5104-110(2) ..

s104-165 ..

5104-215 ..

s106-50

s$108-5 .. 125,127,143, 254,
412,514

s108-5(1) .. .95, 254

$108-5(1)(a) . 412
$108-5(1)(b) ..
s108-5(2) .
5$108-5(2)(a)
s108-7
s$108-20(1)
s108-55 ...
$108-55(2) ...
s$108-55(2)(a) .
s109-5(2) .
s110-25 .
s110-25(2)
s 110-25(4)
s 110-35
s112-20
s 112-20(1)(a)(i)
s 112-20(1)(a) i)
s 112-20(3)
s112-25
s 112-25(4)
s115-10 ..
s115-25 .
s 115-25(3)(a)
s 115-30 .
s115-105
s 115-115(3)
s115-215 ...
s 115-228 ...
s 116-20(1) ..
s 116-20(1)(b)
s116-30
s 116-30(1) .
s116-30(2C) ..
s116-105 ...
s 118-20
s 118-20(1A)
s 118-37 ..
s118-115 .
s 118-120 ...
s 118-120(5)
s 118-120(6)
s118-130 ...
s 118-145
s 118-190
s 118-192
s 118-195 ...
s 118-195(1)

..514

$118-200 ...

$118-200(2) .

$118-205 ...

$118-300 ...

$122-15 ..

$122-20

$122-20(1) 245
$122-20(3) 245
$122-25(1) 245,246, 254
$122-25(2) ... 254
$122-25(3) .. 246

S PR (=) T — 245
$122-25(6) ..

$122-25(7) ..

s122-35
$122-37
s122-37(3)
$122-40(1)
s122-45 ..
s122-45(1)
$122-50 ..
s122-55 ..
$122-60 ..
$122-70 ..
s 122-70(3)
s128-10

$128-15 .
s 128-15(3)
s128-15(4)
$128-20 ..

5128-20(1)(d)
5128-50(1) ...
5128-50(2) ..
5128-50(3) ..
$149-15(4)
s 149-15(5)
$149-20(2) ..
s 149-30(1)
5149-30(2) ..
$152-10(1)(a) ..
5152-10(1)(b) ..
s152-10(1)(c) ..
$152-10(1)(d) ..
s152-10(2)
s152-12
$152-20 ..
$152-20(1)
$152-20(1)(a) .
$152-20(1)(b) .
$152-20(2)(a)
$152-20(2)(b)(i) .
5 152-20(2)(b)(ii)

s 152-20(2)(b)(iii)
$152-20(2)(b)(iv) ...
$152-20(2A)
$152-30 ..
s152-35
s152-40
5152-40(1)(b)
s152-47
5152-80
$152-105 ..
s152-110 ...
$152-110(1)(d) .
s152-125
$152-125(2)
$152-125(3)
$152-305(2)(b)
s152-310
5152-315(5)
s152-320 ..
$152-325(1)
s 152-325(1)(a)
$152-325(2) ...
$152-325(3)
s152-325(4)
$152-325(5)
s152-325(7)
5152-325(8)
$165-205

s207-58 ..
s 207-145 .
s 207-150 .
s 207-159 ..
s 290-150(4)(b)
5 290-550(3)(a)
s 290-550(3)(a) to (f)
$291-20 ..
s 291-265 .
$292-100 .
$292-100(1)
$292-100(4)(b)(i
s 292-100(4)(c)
$292-465 ..
s 295-490(1)
$295-545 ...

.518

....305

...305
....306

305
..305, 306
243,309, 404
243,309
243,309
243,309, 404
243,309, 316, 317

.514
..522, 529
.313
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S 295-545(2A) revvviriisssnensnsnnnsnsiininns 43
s 295-545(2A)(b)
s 295-550

43,97-99
43,97-99

s 295-550(8 .39, 43, 44, 146,
147, 344

$295-550(9) .evevrrenens 39,43, 44,146,
147,344

s 302-10

s 302-60

s 302-140

s 302-145 ...

s 302-195 ...

s 302-200 .. .33

s 304-10(4)

s 307-10(e)

s 328-125 ..

s 328-125(2)(a)(ii)

5 328-180 ..

s 328-180(1) 254

5 328-200 .. 254

s 328-210(2) . 254

$328-243 . 247,254

s 328-245(2)
s 328-245(3)
s 328-250
s 328-255 ..
s 328-440 ..
s 385-160(2) ..
s 392-25
$393-10(4) ..
s 775-15(2) ...
s 855-10 .
s 855-15 ..
s 855-20 ...
5 900-30(2)
s 900-50
s 955-1 ..
s 960-100
5 995-1

.44, 99,127, 370, 399,
514,529, 581-583

5 995-1(1) ...
Judiciary Act 1903
s 39B 273
s 39B(1) 273
S 3IB(1A) cooeccrsssssssmsnsnasssssssnsnns 273
Land Tax Act 1936 (SA)
s2
s 5(10)(q) ...
Land Tax Act 1956 (NSW)
Land Tax Act 2000 (Tas)
sT .
s 7(1)(a) to (d)
s7(2)
s8
Land Tax Act 2002 (WA) ..
Land Tax Act 2004 (ACT)
s10
s10(2) ..
Land Tax Act 2005 (Vic)
s 64

254,529

S 6410 TO ovvrerrrrrrensrrissssssnsnssiines
S 6510 67 .oovverrrrrenerrirenniinne
s 67 461
s 68 462
STO6A ooveieeccccrssssssssssssssesesssssssnes 468
Land Tax Act 2010 (QId) .....coouruuucvenees 464
31 TR 452, 455
s 104 468
Land Tax Assessment Act 2002 (WA)
S 29 10 30 werersrsnnnnsssssanns 455
s 30A 453
s 30B 456
s 30C 462
s 30D 462
Land Tax Management Act 1956 (NSW)
s 10AA .. 452,454, 455
s 10AA(3) ....454, 459

Land Tax Regulation 2021 (QlId) ...... 455

s2 452
Law of Property Act 1936 (SA)
s 61 324
s 62 324
Legal Profession Uniform Law
(NSW & Vic)
s10 448
s 25 446
Life Insurance Act 1995
L322 | 582,584
s 212 584
Nature Repair Bill 2023 .........ccccooeuenne 412
Nature Repair (Consequential
Amendments) Bill 2023 .................. 412

New Business Tax System
(Alienation of Personal Services
Income) Bill 2000 .....cccovevevenncccrcrrrrnnnnns 187
New Business Tax System
(Imputation) Act 2002
Payroll Tax Act 1971 (NSW) ..225
Payroll Tax Act 2007 (NSW) ....200, 295
s 48(1)(c) ..200
s 48(2) ..
Payroll Tax Act 2007 (Vic)
s 32(1)(@a) ..
s 32(2)(b)(ii)
Powers of Attorney Act 1980

.10

(NT) 48
s 6A 48
Powers of Attorney Act 1998
(Qld) 48
s34 48
Sch 3 48
Powers of Attorney Act 2000
(Tas) 48
s42 48
Powers of Attorney Act 2003
(NSW) 47
s8 48
s 21(1) 47
s25 48
Powers of Attorney Act 2006
(ACT) 48
s 89 48
Powers of Attorney Act 2014
{73 T 48, 379
s138 48
Powers of Attorney and Agency Act
1984 (SA) ..oovvvrsrrreeeeeeeeeresssssssnssesnennes 48
s14 48
s 14(4) 48
Powers of Attorney Regulations
2024 (NSW)
s5 48
Sch 2 48
Probate and Administration Act
1898 (NSW)
s92 583
Property Law Act 1958 (Vic)
s 53(1)(c)

Property Law Act 1974 (Qld) .
s 210
Property Law Act 2023 (QId)
s 201 324
s 203 324
Short Stay Levy Act 2024 (Vic) ... 430
Stamp Duties Act 1923 (SA)

s2 453

O O, 457,462
Stamp Duty Act 1978 (NT)

s 4(1) 453

S 87 rteeeesesesessssssssssassssssissssssssnes 457,462
Student Loans (Overseas Debtors
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