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Tax News – at a glance

by TaxCounsel Pty Ltd

September – what happened in tax?

The following points highlight important federal tax developments that occurred during September 2026. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 141 (at the item number indicated).

Discretionary trusts: minimum tax

On 3 September 2026, the government released for consultation exposure draft legislation in relation to the implementation of the core components of the 30% minimum tax on discretionary trusts that was announced in the 2026–27 Budget and is to apply from 1 July 2028. See item 1.

Board of Taxation: 2026–27 reporting year

In its 2025–26 annual report, the Board of Taxation stated that the 2026–27 reporting year presents an important opportunity for the Board to build on the strong foundations established over the past year. See item 2.

Royalties: software and intellectual property rights

The Commissioner has released a final ruling which considers when a payment under a software intermediation arrangement is subject to withholding tax because it is a royalty as defined in s 6(1) of the Income Tax Assessment Act 1936 (Cth) (TR 2026/2). See item 3.

Residence: ART remittal decision upheld

The Federal Court (Horan J) has dismissed an appeal by a taxpayer (an individual) from a decision of the Administrative Review Tribunal (ART) in which the ART held that the taxpayer, while not a resident of Australia according to ordinary concepts, was a resident of Australia for the purposes of income tax by virtue of the domicile test (Quy v FCT [2026] FCA 1316). See item 4.

Innovative business CGT concession

The government has released exposure draft legislation (and explanatory material) in relation to the Innovative Business CGT Concession (IBCC) which was announced in the context of the 2026–27 Budget.

The IBCC will provide a 50% discount on capital gains from early-stage investments in innovative start-ups.

TPB sanctions regime

The Tax Practitioners Board (TPB) has published information about the recently enacted sanctions powers that will enable the TPB to respond more effectively to serious misconduct and non-compliance by registered tax practitioners and unregistered entities.

As a result of the new powers, from 1 October 2026, the TPB will have access to an enhanced compliance and enforcement regime, including:

• new criminal penalties for unregistered entities;

• new civil penalties for breaches of the Code of Professional Conduct;

• increased maximum civil penalty amounts;

• infringement notices for contraventions or alleged contraventions of certain civil penalty provisions;

• enforceable undertakings in relation to compliance with the Tax Agent Services Act 2009 (Cth);

• contingent suspension powers for registered tax practitioners who fail to comply with certain registration requirements;

• interim suspension powers where an immediate response for serious and high-risk misconduct is required; and

• the extension of the maximum non-application (banning) period following termination of registration from five years to 10 years.

FBT treatment of electric cars

The government has released exposure draft legislation (and explanatory material) in relation to the proposed 2026–27 Budget changes to the FBT treatment of eligible electric vehicles (EVs). This is intended to make sure that support for EV uptake stays targeted and fiscally sustainable. The concession is to transition to a permanent 25% FBT discount.


President’s Report

by Tim Sandow, CTA

[image: Illustration]

Supporting members everywhere

President Tim Sandow shares an update on regional and local engagement.

Something that we have had a focus on at the Institute in recent years has been ensuring that all of our members — no matter where they are based and no matter what corner of the tax landscape they operate in — have the support and opportunities that membership promises.

I’m very proud of the work that the Institute team and our member volunteers have done in this regard, and would like to share an update on some key activities with you.

Supporting regional practitioners

This year, our Regional Masterclass has been a sell-out hit. This goes to show that the issues impacting our regional communities are very real, and that the practitioners who serve these communities are dedicated to staying up to date on the latest knowledge.

The Regional Masterclass is a wonderful example of how our hybrid events are opening up development and learning opportunities beyond the major cities. The event was held in regional Victoria, in Daylesford, with a population of less than 3,000. It was also made available online, in real time, to practitioners all around the country.

The delivery of top-tier tax technical insights is vitally important and this event program included some wonderful topics, including options available to effectively restructure ownership of business or investment assets to a corporate structure, the diverse and unique tax challenges that arise when primary producers use their land for wind and solar farms, coal seam gas, mining, electricity infrastructure, and rail and road networks, and the proposed carve-outs and concessions being discussed for farmers and regional taxpayers with regard to policy changes announced in the Federal Budget.

For many regional practitioners, an equally important aspect of events like this is the opportunity to connect to other practitioners in their professional community. Working and living regionally does not have to mean working in isolation. There is an entire community of tax professionals you can tap into for support, collaboration and new opportunities. Even for those attending virtually, there is a wonderful sense of camaraderie and connection in hearing from expert speakers alongside your fellow practitioners.

Member-led activities

We have always said that our members make us what we are. Recently, many local engagement activities driven by members all around Australia have been creating opportunities to grow and learn, not only for our members, but also the wider tax community.

These included:

• the Office Crawl program: our Hobart Office Crawl returned this year, giving university students and tax firms the opportunity to connect. As Scott outlines in his report, this is a really important initiative which opens doors for young professionals to enter the tax profession. The Hobart program’s success led to similar events in Brisbane and Melbourne, with such a strong turn out in Melbourne that two events were held;

• the Tax Presenters Mentor Program: mentorship is something that can really make a difference in tax careers at all stages. Our Brisbane and Melbourne Tax Presenters Mentor Programs connected up-and-coming tax presenters with experienced mentors to help develop skills like effective communication, public speaking, and adapting to different audiences; and

• the member webinar series: the member webinar series continues, going from strength to strength. These webinars are designed and run by our state councils, digging into topics of immediate interest to the profession. This year, we included a bonus member webinar on the impact of the Bendel decision, which attracted 1,484 registrations.

No one knows what kind of insights and resources tax practitioners need better than other tax practitioners. Our members power an impressive suite of tax-focused activities and we cannot thank them enough for their selfless and tireless work in this regard.


CEO’s Report

by Scott Treatt, CTA
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A roadmap for future generations in tax

CEO Scott Treatt reflects on the skills shortage in the tax profession — and what the Institute is doing about it.

It’s no secret that the tax and accounting profession is facing a shortage of skilled professionals at the moment and has been for a number of years now.

Australian taxpayers and the tax profession are still grappling with the fallout from the May 2026–27 Federal Budget, which contained a myriad of proposed and newly legislated changes to the tax system. The demand for tax professionals in Australia is rising, driven by regulatory complexity, growing business activity, and an expanding tax system.

Yet, in a world where tax is becoming increasingly complicated, the tax profession faces significant challenges in attracting, developing and retaining the talent needed to meet Australia’s future tax education and advisory needs.

At the end of last month, The Tax Institute published the State of tax education 2026 report, in which we examined this challenge in depth. The report shows that fewer secondary and tertiary education students are entering the profession.

On the other end of the spectrum, we know as an organisation that we are facing an ageing membership base, with many members heading towards retirement in the near future. This is not a challenge unique to The Tax Institute — across the profession, practitioners are nearing retirement age, with a lack of skilled young professionals available to replace them.

The report also highlights a compounding challenge: of the few university graduates who do go on to enter the tax profession, both the graduates themselves and their employers are finding that they are not adequately prepared for the careers they are embarking on. Broadly speaking, tertiary education through mainstream institutions does not include the kind of technical, analytical learning that truly equips a young practitioner with pragmatic skills to thrive in the tax profession.

That’s where the Institute comes in.

It’s clear that the tax profession — employers and communities like The Tax Institute — needs to invest not only in attracting new practitioners to join our ranks, but also in assisting those who do to upskill in meaningful ways. Education has always been at the heart of the Institute’s mission and our specialised tax technical education programs and microcredentials are one way that practitioners can effectively upskill in tax.

Further to this, the Institute is working to build and inspire the next generation of tax professionals through initiatives such as “office crawls” to tax firms for university students with an interest in pursuing tax careers.

These office crawls are a unique and valuable opportunity for tax and accounting firms to connect with the professionals of the future, and for university students to make vital professional connections. Feedback from these events is overwhelmingly positive from both the students and tax firms involved.

While there is no silver-bullet or easy solution to the skills shortage in the tax and accounting profession, these are some of the activities we are contributing to solving the issue. It’s important that, as our profession faces challenges, be it a skills shortage or uncertainty around new legislation, we can work together towards solutions and not just focus on the problem.

We continue to work hard not only for our member community, but also to ensure that the whole profession remains strong.


Tax Counsel’s Report

by John Storey, ATI
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Is the Bendel decision already redundant?

The Bendel decision may have only been a brief reprieve for “bucket company” structures.

Introduction

The High Court of Australia’s decision in FCT v Bendel (Bendel)1 rejected the ATO’s longstanding view that an unpaid present entitlement (UPE) owing to a corporate beneficiary becomes a Div 7A loan merely because it remains unpaid. The court held that a corporate beneficiary’s inaction in not demanding payment of a UPE does not constitute a loan for the purposes of Div 7A.

However, the practical significance of Bendel may be short-lived. A decision that seemed to offer crucial clarification on a contentious view of a common tax planning arrangement, may now be all but redundant.

Subdivision EA

Bendel does not create a free-for-all for corporate beneficiary arrangements. As the ATO noted in its decision impact statement, Subdiv EA can still apply where a trustee makes a loan, payment or debt forgiveness in favour of a shareholder, or associate of a shareholder, of the corporate beneficiary.2

Importantly, the facts in Bendel itself involved interest-free loans by the trust to Mr Bendel, a shareholder of the corporate beneficiary. Those arrangements potentially fell within the type of conduct that parliament had already addressed through Subdiv EA. The more contentious issue, and the issue that motivated the ATO to focus on whether a UPE is caught by Div 7A irrespective of the application of Subdiv EA, is where trust income is distributed to a corporate beneficiary but simply retained and reinvested by the trustee.

But outside that simple scenario, Subdiv EA still needs to be considered, and there are other provisions outside Div 7A all together that might apply.

Section 100A

Speaking of which, the ATO’s decision impact statement rightly notes that the Bendel decision has nothing to say about other integrity provisions, such as s 100A of the Income Tax Assessment Act 1936 (Cth) (ITAA36).3 Section 100A operates to negate a trust distribution and instead impose tax on the trustee of the trust at the top marginal tax rate, if the offending distribution arises out of a reimbursement agreement. This is an arrangement where the notional recipient of a trust distribution is not the real intended beneficiary and, instead, the real benefit is provided to someone other than the notional beneficiary, and the arrangement is designed to secure a tax benefit.

Section 100A has been used by the ATO to attack trust distributions that are contrived, such as its successful litigation in BBlood Enterprises Pty Ltd v FCT.4 However, it is not clear if it can apply to a simple bucket company arrangement where there is a UPE owing to a corporate beneficiary that is retained and reinvested by the trustee of the trust.

The ATO has provided guidance on its views of the application of s 100A in TR 2022/4 and PCG 2022/2. However, at the time this guidance was published, the ATO was still maintaining the view that UPEs were Div 7A loans, so felt no need to express a view on the possible application of s 100A to simple bucket company structures where the relevant funds are retained by the trustee of a trust. There are examples in the guidance suggesting that it is okay to retain a UPE in a trust if reinvested for the benefit of the general beneficiaries, but the beneficiaries in example 9 of PCG 2022/2 were individuals, not a bucket company. In contrast, examples 12 and 13 suggest that the ATO will only treat UPEs as being in the safe “green zone” if the UPE is on complying s 109N ITAA36 terms.

It is entirely possible for there to be a Bendel 2.0 in which the same issues regarding the same “problematic” trust structures are relitigated, this time with the ATO relying on s 100A, not Div 7A.

The removal of the 50% CGT discount

One of the rationales for using bucket company structures, where the funds are retained in the trust, is the arbitrage that they offer between corporate tax rates and the 50% CGT discount. Company tax (currently either 30% or 25%, depending on the turnover and activities of the company) is lower than the top marginal income tax rate that applies to individuals (currently 47% including the Medicare levy). However, companies are not entitled to the 50% CGT discount on capital gains, only trusts and individuals can claim that discount.

Investing in a capital asset (like real estate, a business, or the stock market) via a company means that tax on the income earned can be capped at corporate rates and reinvested, but any ultimate realisation of an asset will be subject to a higher effective CGT rate. The same investment in a trust will allow the CGT discount to be claimed on a future realisation, but if any income generated is distributed to individuals each year, a higher tax rate may apply. A bucket company structure allows the best of both worlds. Income generated by a trust could be distributed to a company, limiting tax to corporate tax rates, and if the entitlement remained unpaid and reinvested in the trust, any future realisation of those investments can benefit from the 50% discount. Accessing the funds for private use ran afoul of Subdiv EA but not funds simply retained and invested in the trust. It was this strategy that the ATO (unsuccessfully) sought to target in the Bendel litigation.

However, the severe limits now placed on accessing the 50% CGT discount as part of the federal government’s 2026–27 Budget reforms has largely removed the core rationale for these structures. If a taxpayer cannot claim the 50% discount, it may be easier to simply invest in a company directly. Of course, trusts and individuals will continue to be able to claim the CGT discount on investments in new residential property, or via the government’s limited retention of the 50% discount under its proposed Innovative Business CGT Concession. And cost base indexation will still only be available to individuals and trusts (not companies). But given indexation is likely (and intended) to be far less generous than the CGT discount, and the limited remaining application of the CGT discount post-1 July 2027, many taxpayers may conclude that bucket company structures no longer offer much benefit.

The proposed 30% minimum tax on discretionary trusts

If the removal of the 50% discount puts the efficacy of bucket company structures in some doubt, the proposed arrangements regarding trust distributions to corporate beneficiaries under the government’s 30% minimum tax on discretionary trusts make such structures appear positively frightful.

Under this proposal, commencing from 1 July 2028, discretionary trusts will be subject to a minimum tax of 30% on trust income. When distributed to an individual, that beneficiary can claim a non-refundable tax offset for the tax paid at the trustee level. This means a minimum of 30% tax must be paid but prevents double taxation.

No such offset will be available for a distribution of trust income to a corporate beneficiary. In effect, this will result in double taxation. Income already taxed at 30% by a trustee of a trust will be subject to tax again at the company level. The effective tax rate is eye-watering, it can exceed 60%, which makes traditional corporate beneficiary distribution strategies completely infeasible.

Despite protests against this unfair arrangement by The Tax Institute and other professional bodies, on the release of the exposure draft legislation and as at the time of writing, this double taxation feature for distributions to corporate beneficiaries is proposed to be retained.

For all intents and purposes, this measure would kill bucket company structures.

Legislating to deem UPEs as loans

Even if this unfair aspect of the minimum 30% trust tax is addressed, bucket company structures may still not survive the reform process. After the ATO first expressed the view in 2009 that UPEs are loans, the then government looked into the matter further. A Board of Taxation report recommended that the legislation be changed and UPEs be treated as loans (along with a package of other changes to Div 7A). This policy was adopted by the government in its 2018–19 Federal Budget.

However, not for the first or last time, announcing this change proved easier than enacting it, and a legislative change to the tax treatment of UPEs entered the long list of announced by unenacted measures (ABUMs). But given the outcome of the Bendel litigation, interest has been rekindled. Whether to implement this ABUM was a specific question set out in the Treasury discussion paper for the minimum 30% trust tax.5 When the exposure draft legislation was released, no such measure was included, but, in the Treasurer’s media release, he announced:6

“Legislation to address implementation of the 2018 Budget measure on unpaid present entitlements that was announced but not enacted by the previous Government will be progressed separately.”

One could question what the point would be of this measure if the current proposal is implemented in its current form. It is safe to say that, if distributions from discretionary trusts to corporate beneficiaries will result in tax in excess of 60%, there won’t be many UPEs owing to companies in the future.

Either way, if you are pining for a return of bucket company structures, and were rejoicing at the outcome of the Bendel case, such celebrations may be somewhat premature.

References

1 [2026] HCA 18.

2 ATO, decision impact statement, FCT v Bendel, paras 28-29, 36.

3 ATO, decision impact statement, FCT v Bendel, para 27.

4 [2022] FCA 1112.

5 Treasury, Minimum tax on discretionary trusts, consultation paper, 8 July 2026, p 17.

6 The Hon. Dr Jim Chalmers MP, Exposure draft legislation – minimum tax on discretionary trusts, media release, 3 September 2026, available at https://ministers.treasury.gov.au/ministers/jim-chalmers-2022/media-releases/exposure-draft-legislation-minimum-tax-discretionary.
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Tax News – the details

by TaxCounsel Pty Ltd

September – what happened in tax?

The following points highlight important federal tax developments that occurred during September 2026.

Government initiatives

1. Discretionary trusts: minimum tax

On 3 September 2026, the government released for consultation exposure draft legislation in relation to the implementation of the core components of the 30% minimum tax on discretionary trusts that was announced in the 2026–27 Budget and is to apply from 1 July 2028.

It was stated that the government had been clear that a range of trusts would be excluded from the minimum tax, including charitable trusts, special disability trusts and complying superannuation entities, as well as primary production income and certain income relating to vulnerable minors. Deceased estates and all discretionary testamentary trusts established for genuine testamentary purposes will also be excluded.

The draft legislation takes into account stakeholder feedback that was received in response to the consultation paper that was released in July 2026.

Election option

As an alternative to restructuring, discretionary trusts that are in existence at 1 July 2028 will be able to elect into a new regime for tax purposes. These trusts will be able to choose to make fixed distributions to pre-nominated beneficiaries, and not have the minimum tax apply as a result.

Trustees will be able to nominate individuals and entities that are capable of benefiting under the trust at 1 July 2028, including eligible companies and trusts, with no limit on the number of beneficiaries that can be nominated. This means, for example, a trust could nominate to distribute future income to an eligible company with this income taxed only as income of the company in future. The election would not require a restructure and would not be expected to result in state and territory stamp duties. Nominated beneficiaries could only be added or changed later where a nominated beneficiary passes away or there is a family breakdown.

The election would be in place until it is revoked by the trustee, or is automatically revoked. An election will be automatically revoked where the trustee makes distributions that are inconsistent with the election.

On revocation, the trustee will be subject to the highest marginal tax rate plus Medicare levy in that income year, with the minimum tax applying to subsequent income years.

Charitable giving

Charitable trusts and all distributions from trusts to registered charities and deductible gift recipients will be excluded from the minimum tax. The exclusion will also extend to distributions to other income tax-exempt entities (such as sporting clubs) up to a reasonable cap to be finalised following consultation.

New definition of “fixed trust”

The government has made it clear that fixed trusts and widely held trusts are to be excluded from the minimum tax on discretionary trusts.

To support this, a new “fixed trust” definition is to be introduced, which will apply more broadly for tax purposes. It will ensure that a trust can be considered a fixed trust if there are no material discretionary elements.

The new definition will ensure that trusts such as bare trusts, managed investment trusts and other widely held trusts are not captured by the minimum tax.

Roll-over relief

Roll-over relief is to be available for three years from 1 July 2027 to assist taxpayers that wish to restructure out of a discretionary trust into other arrangements, such as a company or a fixed trust.

This will provide relief from income tax consequences, including capital gains tax for those that choose to restructure.

The roll-over relief is to be designed for a full restructuring out of a discretionary trust, with a targeted exception for primary production assets given that primary production income is to be excluded from the minimum tax.

It is pointed out that around 350,000 active small businesses (less than 15% of all active small businesses) operated through a discretionary trust structure in 2022–23. Of these, around 40% (140,000 small businesses) are not expected to pay additional tax or need to restructure in any given year. Those affected will be supported if they choose to restructure or elect into a more fixed and transparent structure and be excluded from the minimum tax.

Refunds for excess franking credits

After the trustee has offset its income tax liabilities, they will be able to obtain refunds for franking credits that remain and relate to income subject to the minimum tax. The tax treatment of corporate distributions flowing through trusts that do not relate to income subject to the minimum tax will be unaffected.

2. Board of Taxation: 2026–27 reporting year

In its 2025–26 annual report, the Board of Taxation stated that the 2026–27 reporting year presents an important opportunity for the Board to build on the strong foundations established over the past year.

The Board will continue to focus on its role as a trusted adviser to government, bringing practical business and broader community perspectives to tax policy and administration. The Board will seek to strengthen its contribution to national tax policy discussions through increased engagement, greater visibility, and a continued focus on delivering practical, evidence-based advice.

A key priority for the year ahead will be the completion of the Board’s statutory review of Australia’s thin capitalisation regime. Through consultation with taxpayers, advisers, industry representatives, civil society and other stakeholders, the Board will continue its work to identify opportunities to improve the operation of the rules and ensure that they remain effective, practical and fit for purpose. The Board is scheduled to deliver its final report and recommendations to government during the 2026–27 reporting period, informed by stakeholder experience and the evidence gathered throughout the review.

The Board will also renew its focus on stakeholder engagement. Building on the vision for a more outward-facing and connected Board, engagement activities will continue to evolve to ensure that a broader range of voices are heard. This will include targeted stakeholder forums, consultation activities, meetings with professional associations and industry groups, and greater engagement with the wider community. These activities will support the Board’s ability to identify emerging issues, understand stakeholder experiences, and ensure that its advice reflects practical, real-world perspectives.

Increasing the visibility and awareness of the Board’s work will also be a priority during 2026–27. By providing greater transparency about its work program, consultation opportunities and key insights from stakeholder engagement, the Board aims to strengthen understanding of its role and encourage broader participation in its activities. Through these efforts, the Board will continue to promote informed discussion of tax matters and reinforce its position as an independent and trusted source of advice on the Australian tax system.

The Commissioner’s perspective

3. Royalties: software and intellectual property rights

The Commissioner has released a final ruling which considers when a payment under a software intermediation arrangement is subject to withholding tax because it is a royalty as defined in s 6(1) of the Income Tax Assessment Act 1936 (Cth) (ITAA36) (TR 2026/2).

A software intermediation arrangement is an agreement, an arrangement or a scheme under which a software intermediary makes a payment or payments directly or indirectly to the owner or licensee (as the case may be) of the copyright (or other intellectual property (IP)) in software which enables it to be in a position to earn income relating to the use of, or right to use, the software.

TR 2026/2 focuses on cross-border payments:

• for the use of, or right to use, copyright or other like property or right; and

• that may otherwise fall within another element of the definition of a “royalty”.

TR 2026/2 does not consider:

• whether the payment is assessable income under s 6-5 (income according to ordinary concepts) or s 15-20 (royalties) of the Income Tax Assessment Act 1997 (Cth) (ITAA97);

• the application of the transfer pricing rules in Div 815 ITAA97 or former Div 13 of Pt III ITAA36;

• the potential application of Pt IVA ITAA36 to software intermediation arrangements; or

• the assessability of receipts of a software intermediary in respect of software and the treatment of software as trading stock under s 70-10(1) ITAA97.

IT 2660 sets out the ATO’s view on the meaning of royalties in s 6(1) and in the context of various tax treaties.

TR 2026/2 provides guidance on whether payments under a software intermediation arrangement are “royalties” within the meaning of s 6(1) ITAA36, to the extent that that definition is consistent with the standard tax treaty definition. It focuses on arrangements involving payments to parties in jurisdictions that have entered into a tax treaty with Australia containing the standard tax treaty definition. The standard tax treaty definition is used in most of Australia’s tax treaties.

Where an amount paid under a software intermediation arrangement is a royalty under a standard tax treaty definition, it will also be a royalty under the domestic tax law definition.

The character of payments under a software intermediation arrangement depends on the facts and circumstances of the particular case. This includes the express and implied terms of any agreements between the parties, and can include the conduct of the parties. Valuation evidence and the identification of the various monetary and non-monetary undertakings passing under the agreements can also be relevant.

An amount may be a royalty even if it is not paid periodically and howsoever the payment is described or computed. For example, payments made under an agreement need not be described as being for, or calculated with reference to, the use of, or right to use, specified IP rights for them to be royalties.

The standard tax treaty definition of “royalty” requires (for a payment to be a royalty) that an amount is paid “as consideration for” certain listed things. “Consideration” does not have its narrow technical meaning in contract law. In this context, “consideration” is what moves the payment, it is the payment’s purpose, basis or condition, and it is something of value given in exchange for it. That is, the payment is only a royalty to the extent that there is a causal connection between the consideration and something in the definition of royalty. Whether or not an agreement is a single, integrated and indivisible transaction will also be relevant.

A payment is a royalty if it is consideration for:

• the grant of a right to use IP, regardless of whether that right is exercised, for example, the grant of the right to reproduce software, whether or not it is reproduced by the grantee;

• the use of any IP right, for example, the use of a copyright right consists of doing any act comprised in the copyright of a work that the owner of the copyright has the exclusive right to do, including the exclusive right to authorise a person to do those acts;

• the supply of know-how;

• the supply of assistance furnished as a means of enabling the application or enjoyment of anything referred to in the above bullet points;

• the right to use, or use of, any IP right in software that is embedded in tangible goods; and

• the total or partial forbearance in respect of the use or supply of any property or right referred to above.

Apportionment

Where an amount is consideration for several things, apportionment of that amount may be required to reflect the extent to which it is a royalty. Apportionment is to be done on a fair and reasonable basis.

When a payment is not a royalty

A payment is not a royalty if it is:

• consideration for, and only for, the grant of a right to distribute copies of a computer program made by the holder of the copyright, and not for the use of, or right to use, any IP rights;

• consideration wholly for the assignment of all rights relating to the copyright in software;

• a payment from a distributor that is consideration wholly for the acquisition of a tangible good with embedded software, provided that the distributor does not use, and is not granted the right to use, any IP right in the embedded software;

• a payment from a distributor that is consideration wholly for the acquisition of physical media on which software is stored, provided that the distributor does not use, and is not granted the right to use, any IP right in the software stored on that media; or

• consideration wholly for the provision of services that are unrelated to any IP right referred to in para (a) of the standard tax treaty definition or any knowledge or information mentioned in para (b) of the standard tax treaty definition.

Draft practical compliance guideline

When releasing TR 2026/2, the Commissioner also released a draft practical compliance guideline that outlines the ATO’s compliance approach to identifying whether any part of a cross-border payment made to a non-resident is a royalty and subject to withholding tax (royalty risk) (PCG 2026/D4). This includes providing clarity on arrangements that will not attract the ATO’s attention, thereby providing confidence to, and avoiding unnecessary compliance costs for, in-scope businesses.

Recent case decisions

4. Residence: ART remittal decision upheld

The Federal Court (Horan J) has dismissed an appeal by a taxpayer (an individual) from a decision of the Administrative Review Tribunal (ART) in which the ART held that the taxpayer, while not a resident of Australia according to ordinary concepts, was a resident of Australia for the purposes of income tax by virtue of the domicile test (Quy v FCT1).

Between 2015 and 2021, the taxpayer lived and worked in Dubai in the United Arab Emirates, having been deployed there by his Australian employer on an international assignment. The assessment to income tax of the taxpayer’s gross earnings from his work in Dubai turned on whether he was an Australian resident for the purposes of income tax which depended on whether he was a resident of Australia (as defined for the purposes of the ITAA36) in each of the relevant income years.

In addition to a person who resides in Australia according to the “ordinary concepts” of residence, s 6(1) ITAA36 relevantly defines “resident” to include a person “whose domicile is in Australia, unless the Commissioner is satisfied that the person’s permanent place of abode is outside Australia”.

The ART found that the taxpayer did not reside in Australia according to the ordinary concepts test. However, the tribunal was not satisfied that the taxpayer had a permanent place of abode outside Australia in any of the relevant years. In circumstances where it was not in dispute that the taxpayer was domiciled in Australia, the tribunal found that the taxpayer was an Australian resident in each of the relevant years, and affirmed the Commissioner’s assessments (Quy and FCT2).

The taxpayer appealed to the Federal Court from the tribunal’s decision, alleging that the tribunal erred in law when considering whether it was satisfied that the taxpayer’s permanent place of abode was outside Australia for the purposes of the definition of “resident of Australia” in s 6(1) ITAA36.

In dismissing the appeal, the Federal Court held that the tribunal proceeded on a correct understanding of the statutory definition of “resident of Australia”, and that it was open to the tribunal not to be satisfied that the taxpayer’s permanent place of abode was outside Australia. Accordingly, the taxpayer’s appeal was dismissed.

After stating that different minds might reach different conclusions on whether the taxpayer had a permanent place of abode in Dubai during the relevant years, Horan J went on:

“82. … Some might regard the facts of this case as more closely analogous to those in Applegate [FCT v Applegate [1979] FCA 66] or Harding [Harding v FCT [2019] FCAFC 29], placing emphasis on the common aspects of those cases rather than the distinguishing features. But such matters were specifically entrusted by paragraph (a)(i) of the statutory definition to the satisfaction of the Commissioner, or the Tribunal standing in his or her shoes.”

In particular, the tribunal placed weight on the applicant’s ongoing connections with Australia and the nature of his international work assignments with his Australian employer (through locally-based “host” entities within the corporate group). Notwithstanding the duration of those assignments, the tribunal appeared to have regarded the taxpayer’s residence in other countries as somewhat itinerant or peripatetic in nature, in so far as he had “moved to various locations, within and outside Australia, following different work assignments with his long-term employer”.

In some respects, his position might be seen as analogous to the diplomatic officers who were intended to be covered by the “domicile test” during their overseas postings, although that analogy could not be taken too far. In the view of the tribunal, the taxpayer’s work assignments did not demonstrate that he had abandoned residence in Australia, nor that he was “residing permanently (rather than on a temporary basis, even if not indefinitely)” in any other country.

Horan J concluded that the taxpayer had not established that the tribunal’s failure to be satisfied was due to any “misapprehension, mistake, misconception, unreasonableness or miscarriage of judgment” that would authorise the court to interfere and set aside its conclusion.

TaxCounsel Pty Ltd
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CGT: the new rules

The significant changes to some of the basic CGT rules (including the imposition of a minimum CGT rate) that were announced in the 2026–27 Budget are now law.

Background

The introduction of a comprehensive capital gains tax (CGT) into the Australian tax system was one of the recommendations of the Taxation Review Committee (the Asprey Committee) in its 1975 full report, and it became a reality with the enactment of the Income Tax Assessment Amendment (Capital Gains) Act 1986.1

The amendments made by that amending Act were made to the Income Tax Assessment Act 1936 (Cth) (ITAA36). The present CGT provisions (which are contained in Pt 3-1 and Pt 3-3 of the Income Tax Assessment Act 1997 (Cth) (ITAA7)) had their origin in the Tax Law Improvement Project rewrite of the then CGT provisions of the ITAA36. As a result of legislative amendments over the years and an ever-increasing body of case law, the CGT provisions of the ITAA97 have become somewhat complex and potentially can have a wide scope of operation.

By way of background, and in broad terms, as originally enacted in 1986, the CGT provisions:

1. only applied in relation to assets that were acquired after the CGT commencement date (19 September 1985);2 and

2. for the purposes of calculating a capital gain from the disposal of an asset held for more than 12 months, the cost base elements of the asset were indexed for inflation by reference to the CPI.

For assets acquired after 21 September 1999 by an individual, a trustee or a complying superannuation entity, indexation was replaced by the CGT discount concession.3

It should also be noted that the fact that a CGT asset involved in a transaction is a pre-CGT asset will not necessarily mean that a capital gain that arises from the transaction will not be subject to the CGT provisions. For example, in the case of a CGT asset that is a pre-CGT share in a company or a pre-CGT interest in a trust, CGT event K6 (referred to below) may happen where the company or trust owns post-CGT assets.

In the context of the 2026–27 Budget, several important changes to the CGT provisions were announced and amending legislation to implement the changes has been enacted. This article considers in broad terms some aspects of these amendments.

It should be kept in mind that, as noted below, the amending legislation as introduced into parliament to implement the 2026–27 Budget changes was amended in an important respect during its passage through parliament.

The 2026–27 Budget changes

The 2026–27 Budget changes to the CGT regime apply (broadly) from 1 July 2027 and have been legislated for by the Treasury Laws Amendment (Tax Reform No. 1) Act 2026 which is referred to in this article as the CGT amending Act. It should be noted that the Income Tax Rates Amendment (Tax Reform No. 1) Act 2026 (the rates amending Act) contains amendments to the Income Tax Rates Act 1986 (Cth) in relation to the minimum tax rate that applies in relation capital gains.

The main CGT changes made by these amending Acts as passed by parliament are:

• the replacement of the discount CGT concession for individuals, trusts and partnerships with cost base indexation;

• the introduction of a 30% minimum tax on capital gains (with an exemption for certain income support recipients);

• the bringing of pre-CGT assets into the CGT regime; and

• the extension of the CGT small business 50% small business active asset relief to an entity with an aggregated turnover of less than $10 million (previously $2 million).

These changes are further noted below and apply prospectively to all capital gains accruing on and after 1 July 2027, including gains accruing on pre-CGT assets, while retaining access to the discount CGT concession to maintain support for new and affordable housing, and maintaining existing CGT concessions for small business.

The CGT amending Act also contains transitional provisions to limit the impact of the changes on existing investments by ensuring that the changes only apply to gains arising on or after 1 July 2027. Under these provisions, the discount under the discount CGT concession continues to apply to gains arising before 1 July 2027. Further, capital gains on pre-CGT assets arising before 1 July 2027 remain exempt from CGT.

To maintain incentives for new housing supply, investors in new residential properties are able to choose either the 50% CGT discount concession or cost base indexation and the minimum tax. Income support payment recipients, including Age Pension recipients, are exempt from the minimum tax.

Discount capital gain

Schedule 1 to the amended Act amended Div 115 ITAA97 to remove the 50% discount for capital gains for individuals and trusts in relation to CGT events happening on or after 1 July 2027. The amendments do not change the availability of the CGT discount for capital gains arising from a CGT event happening before 1 July 2027.

However, a CGT discount of 50% remains available for CGT events happening on or after 1 July 2027 relating to new residential dwellings, and any other CGT assets determined by the Minister by legislative instrument. A CGT discount of up to 60% remains available for CGT events happening on or after 1 July 2027 in relation to investment in affordable housing.

CGT small business active asset

Importantly, the amending legislation was, as noted, amended during its passage through parliament. These amendments (referred to for convenience as the parliamentary amendments) amended the requirements for entities to be able to access the CGT small business 50% reduction in capital gains from the disposal of active assets. As a result of these amendments, the 50% reduction is available for entities with an aggregated turnover of less than $10 million (rather than less than $2 million), provided the entity meets the other requirements to access the concession. The requirements for access to the other small business CGT concessions remain unchanged.

For an entity to access any of the small business CGT concessions for an income year, including the small business 50% active asset reduction, broadly, the entity must meet one of the following conditions:

• be a CGT small business entity;

• if the CGT asset is an interest in an asset of a partnership, be a partner in that partnership which must be a CGT small business entity;

• satisfy the maximum net asset value test (see s 152-10 ITAA97); or

• not carry on a business in the income year, provided that the CGT asset to which the concession applies is used in a business carried on by a small business entity that is an affiliate of the entity, an entity connected with the entity, or a partnership in which the entity is a partner (see s 152-10(1A) and (1B) ITAA97);

To be a CGT small business entity, an entity must, among other things, have aggregated turnover of less than $10 million (formerly $2 million).

The parliamentary amendments also provided for the amount on which the minimum tax on capital gains is payable for an individual for an income year to be reduced to reflect deductible gifts or donations, such as those arising from a gift to a registered charity that is a deductible gift recipient.

Minimum CGT rate

As noted, as a result of the 2026–27 Budget amendments, a minimum tax rate of 30% applies to capital gains that accrue from 1 July 2027 (with no impact until the gain is realised) (Div 119 ITAA97). This will, of course, not affect entities whose capital gains are already taxed at rates of at least 30%.

Recipients of means-tested income support payments, such as the Age Pension or JobSeeker, are exempted from the minimum tax if they receive any payment in the income year in which they realise the capital gain (s 119-15 ITAA97).

In the case of a trust, broadly, the existing Subdiv 115-C ITAA97 provides that amounts of the trust’s net income that are attributable to capital gains are treated as a beneficiary’s capital gain when the beneficiary is assessed. This allows the beneficiary to apply the beneficiary’s capital losses and their own discount percentage against the capital gain that they receive through the trust estate.

The trust rules also apply to attribute capital gains where the trustee is assessed where a beneficiary is under a legal disability or is subject to trustee taxation.

As a result of the minimum CGT rate, an individual who is an Australian resident may have to pay an extra amount of tax to ensure that a minimum 30% rate of tax applies to relevant capital gains (before applying offsets). The provisions of Div 119 ITAA97 set out how to work out when extra income tax is payable and matters relating to the amount of the extra tax. Having determined that an individual is subject to extra tax, the tax rate is set by the amendments that were made by the rates amending Act.

The minimum CGT tax rate applies in relation to capital gains from the happening of CGT events on or after 1 July 2027. The minimum tax rate also only applies in relation to gains accrued after 1 July 2027, excluding deferred residential and non-residential gains (ie the gains that an entity is treated as having made from a deemed sale of CGT assets held just before 1 July 2027 under Subdiv 112-E ITAA97).

The minimum CGT tax rate applies to all CGT assets. However, it does not apply in relation to new residential dwellings or affordable housing unless the relevant entity with these asset classes chooses indexation and the minimum tax over applying the CGT discount.

Extra income tax must be paid on the “minimum tax capital gain” for an income year by an individual who was an Australian resident at any time during the income year and who has a “minimum tax gap amount” for the income year (s 119-10(1) ITAA97).

This means that the minimum tax may be payable by an individual who was a foreign or temporary resident during part of the income year. It was stated that further consideration is to be given to the appropriate application of the minimum tax to such individuals as part of a further tranche of amendments.

Providing information to beneficiaries

Under the amendments, the Commissioner can, by legislative instrument, require a trustee of a trust estate to provide sufficient information to each beneficiary of the trust who, in relation to an income year, is treated as having any capital gain under Subdiv 115-C ITAA97 because of a capital gain of the trust estate.

Rate of tax

Once an individual is liable to pay extra income tax on their “minimum tax capital gain” under Div 119 ITAA97, the Income Tax Rates Act 1986 (Cth) (as amended) prescribes a tax rate that applies to that capital gain, which ensures that a minimum 30% rate of tax applies for the gain.

A new s 12AA of the Income Tax Rates Act 1986 prescribes a formula to calculate the rate of extra income tax payable under s 119-10(1) ITAA97 on every dollar of a taxpayer’s minimum tax capital gain for an income year. The formula is to divide the minimum tax gap amount by the minimum tax capital gain.

The extra income tax that a taxpayer must pay in relation to their minimum tax capital gain is designed to equate to their minimum tax gap amount. The formula in the Income Tax Rates Act 1986 for the rate of tax that applies to the minimum tax capital gain ensures this result.

Pre-CGT assets

As noted above, a further significant 2026–27 Budget change is to bring pre-CGT assets held by an entity on 30 June 2027 into the CGT regime for capital gains that arise on or after 1 July 2027 (s 112-175 ITAA97).

This change applies to all entities (including companies, individuals and trusts) that hold pre-CGT assets. However, CGT only applies in respect of capital gains that arise on or after 1 July 2027 and only once a realisation event that happens in relation to the asset (ie it is sold) on or after 1 July 2027.

The amendments remove the pre-CGT status for assets by deeming them to be sold on 30 June 2027 and reacquired on 1 July 2027 for market value (or equivalent) (s 112-175 ITAA97). As a result, from 1 July 2027, there will no longer be any remaining pre-CGT assets. Any capital gains or losses arising from the deemed sale of a pre-CGT asset are disregarded under the pre-existing rules for disregarding gains arising from pre-CGT assets. However, the deemed reacquisition on 1 July 2027 means that the asset would no longer be a pre-CGT asset and the CGT regime will apply to these assets in relation to any capital gains arising on or after 1 July 2027.

To determine the capital proceeds for the deemed sale and the new cost base of the CGT asset that is taken to have been reacquired on 1 July 2027, the entity has a choice between market value (the default option) or an apportioning method set out in a legislative instrument made by the Minister.


Example (adapted from the explanatory memorandum)

Eileen acquired an investment property in 1980 for $100,000. The property is a pre-CGT asset.

On 30 June 2027, the property has a market value of $1,000,000.

Under the amendments, Eileen is taken to have disposed of the property just before 1 July 2027 and to have reacquired it on 1 July 2027. Any capital gain arising from the deemed disposal is disregarded, on a realisation event, as the asset was a pre-CGT asset.

Eileen is taken to have acquired the property on 1 July 2027 with a cost base of $1,000,000 (being its market value at that time).

In 2030, Eileen sells the property for $1,500,000.

Eileen makes a capital gain of $500,000, being the difference between the sale proceeds and the cost base of $1,000,000.

The gain attributable to the period before 1 July 2027 is not subject to CGT.



CGT event K6 and pre-CGT assets

CGT event K6 (pre-CGT shares or trust interest) is an exception to the general rule that capital gains and losses on pre-CGT assets are disregarded (s 104-230 ITAA97). Broadly, the event can happen where certain other CGT events (including CGT event A1 for the disposal of a CGT asset) happen in relation to a taxpayer’s pre-CGT asset that is shares in a private company or an interest in a trust if, among other things, the company or trust holds post-CGT property that makes up at least 75% of its net value (the 75% test) (s 104-230 ITAA97).

The purpose of CGT event K6 is to ensure that taxpayers cannot shelter capital gains from CGT by holding significant post-CGT assets in a pre CGT company or trust.

On 1 July 2027, all pre-CGT assets will be deemed to be sold and reacquired for market value. As a result, CGT event K6 will apply if assets satisfy the 75% test and meet the other requirements for CGT event K6 to occur. However, the amendments mean that any liability for any capital gain arising from CGT event K6 from the deemed sale and reacquisition is deferred until the taxpayer disposes of the shares in the company or the interest in the trust (s 112-180 ITAA97).

Despite this deferral, when working out whether CGT event K6 occurs and the amount of any capital gain, the taxpayer must use the market value of its assets and the assets of the company or trust as at 1 July 2027.

In effect, the amendments mean that any capital gains from CGT event K6 that would arise as a result of the deemed sale are crystallised immediately before 1 July 2027, but any resulting CGT event K6 liability is deferred until the subsequent realisation of the underlying asset. This ensures that CGT event K6 does not apply to any capital gains arising after 1 July 2027, which will already be subject to CGT.

From 1 July 2027, there will no longer be any remaining pre-CGT assets (as outlined above with regard to bringing pre-CGT assets into the CGT regime). As a result, after that time, the operation of CGT event K6 is expected to be limited to its application to pre-1 July 2027 gains on the realisation of assets that were previously pre-CGT assets.


Example (adapted from the explanatory memorandum)

Fahdi has owned the only share in Pony Co since the company was incorporated in June 1983. He acquired the share for $10. Pony Co carries on a retail and trading business that has grown significantly over time, including through substantial acquisitions of land after 20 September 1985. As a result, a significant proportion of the company’s assets are post-CGT property.

At the end of 30 June 2027, Fahdi is taken to dispose of his share in Pony Co and reacquire it on 1 July 2027 at market value. No gain arises from the deemed sale as the share is a pre-CGT asset. However, the asset ceases to be a pre-CGT asset and CGT event K6 may occur in respect of the asset. Any gain from CGT event K6 occurring is deferred and disregarded at that time.

In October 2030, Fahdi sells the share for $7 million. His capital gains for the year ending 30 June 2031 will include:

• the capital gain from the realisation event that happens to his share when it is sold; and

• the capital gain, if any, arising under CGT event K6 for the deemed disposal (relating to the period up to 1 July 2027 but deferred until the later realisation event).

Fahdi chooses the apportioning method and determines that the amount representing the value of the share just before 1 July 2027 for the purposes of the deemed sale and reacquisition is $5.2 million. When working out his capital gain from the share sale, the first element of his cost base is $5.2 million. That amount, and other amounts included in cost base after 1 July 2027, may be able to be indexed. The capital proceeds are the sale price of $7 million.

Fahdi further determines that, just before 1 July 2027, the market value of Pony Co’s post-CGT property (owned directly and indirectly) was less than 75% of its net value. Accordingly, CGT K6 did not happen and there is no deferred gain to be included.



Observations: market value issues

Practitioners will need to familiarise themselves with the circumstances in which, and the way in which, the 2026–27 CGT Budget changes may apply.

One important issue will be the ascertainment of the market values of pre-CGT assets as at 1 July 2027.

By virtue of the ITAA97 Dictionary in s 995-1 ITAA97, the expression “market value” has a meaning affected by Subdiv 960-S ITAA97. So far as is relevant, s 960-405 ITAA97 provides that the market value of an asset (other than an asset the supply of which cannot be a GST taxable supply) at a particular time is reduced by the amount of the GST input tax credit (if any) to which “you” would be entitled, assuming “you” had acquired the asset at that time, and the acquisition had been solely for a creditable purpose.4

A useful starting point when considering the concept of “market value” is the observation of Griffith CJ in Spencer v Commonwealth5 that the test of the value of land is to be determined not by inquiring what price a man desiring to sell could actually have obtained for it on a given day (ie whether there was in fact on that day a willing buyer), but by inquiring, “What would a man desiring to buy the land have had to pay for it on that day to a vendor willing to sell it for a fair price but not desirous to sell?”.

In Flemington Properties Pty Ltd v Raine & Horne Commercial Pty Ltd,6 Lehane J pointed out that the fact that several valuers valuing the same property on the same basis on the same date produce different assessments does not mean that only one of them is right, that any of them is wrong, or that any of the valuers was negligent; the cases speak of an “acceptable range of figures that a competent valuer using due skill and care would reach” and “an acceptable margin of error”. Lehane J said that that range may vary, depending particularly on the difficulty of a particular valuation taken at a particular time.

It is important to note certain observations of Dixon J in Commissioner of Succession Duties (SA) v Executor Trustee & Agency Co of SA Ltd.7 Dixon J stated that, while the basis of valuation was the same for revenue purposes as when assessing compensation to a dispossessed owner, there were differences in principle that might affect the application of that test. His Honour said:

“I should like, however, to add for myself that there is some difference of purpose in valuing property for revenue cases and in compensation cases. In the second the purpose is to ensure that the person to be compensated is given a full money equivalent of his loss, while in the first it is to ascertain what money value is plainly contained in the asset so as to afford a proper measure of liability to tax. While this difference cannot change the test of value, it is not without effect upon a court’s attitude in the application of the test. In a case of compensation doubts are resolved in favour of a more liberal estimate, in a revenue case, of a more conservative estimate.”

ATO market valuation guide

The Commissioner’s views as to the market value of an asset in a revenue context are set out in the ATO Market valuation for tax purposes guide which explains:

• the principles and processes for establishing a market value for tax purposes;

• ATO expectations; and

• the most common valuations for tax purposes.

TaxCounsel Pty Ltd
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Higher Education

Why CTA3 Advisory stands out

Two CTA3 Advisory Dux recipients share their pathways to achieving the CTA designation, highlighting the role of applied learning, technical excellence, and professional judgement in advancing tax careers.
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For those looking for a program built for working professionals and designed to integrate with their career, CTA3 Advisory is seen as one of the most advanced and demanding subjects within The Tax Institute Higher Education Chartered Tax Adviser (CTA) program.

In 2025, two tax professionals, Teresa Ta and Manvir Nagra, achieved equal top results in the subject. They each came from different professional backgrounds, yet both demonstrate what the CTA program is built for: deepening technical expertise and strengthening careers in tax from within the profession, not from the sidelines.

Two professionals, one outstanding result

Teresa Ta is an Associate at Tributum Law in Adelaide. Her work focuses on federal and state tax matters, including income tax, capital gains tax, duties, payroll tax and succession planning. She decided to specialise in tax after recognising the alignment between her strengths and the complexity of tax law.

Manvir Nagra is a Tax Specialist at the Australian Taxation Office in Melbourne. His experience includes multinational businesses, transfer pricing, financing arrangements and advance pricing arrangements, and his initial draw to tax was thanks to it being a highly valuable skill to have and develop, not only for a rewarding career, but also from a personal life perspective.

What united them was the need to seek out advanced tax education built for working professionals, informed by practice, and directly connected to real-world tax advisory work.

For Teresa, studying the CTA program became an important step in transitioning into specialist tax law.

Prior to joining Tributum Law in 2023, Teresa worked across several commercial law firms before moving into a role focused primarily on tax and trust law matters. “When I first started my role at Tributum Law, I quickly realised that I had a lot to learn and would greatly benefit from taking the time out of my day to pursue further study in tax.”

Her work now includes advising on federal and state tax matters, supporting business restructures, and assisting clients through ATO and state revenue office investigations. “The most rewarding part of my job is when I am able to secure a positive outcome for a client following an ATO or state revenue office investigation.”

Manvir, with experience across multinational taxation, transfer pricing and related party financing, pursued the CTA designation “to deepen my technical expertise and challenge myself at a higher level”. He said that the CTA program helped formalise and strengthen his technical capability. “I wanted to build a strong, specialised skillset that would allow me to confidently deal with complex tax issues.”

Learning through real-world tax scenarios

Both graduates valued the practical nature of CTA3 Advisory and its focus on applying technical knowledge in realistic advisory environments.

“The most interesting aspect was the case study approach, particularly in CTA3 Advisory,” Manvir said. “It required integrating multiple areas of tax law and applying them in a commercial context, which closely reflects real-world scenarios.”

He also welcomed the opportunity to learn alongside other professionals from across the tax industry. “CTA3 encouraged the formation of study groups in which I met several other people from across the country, in both public and private practice. The group included partners from private practice, and it was very rewarding and fascinating hearing their approach to problem-solving methodologies.”

For Teresa, one of the most engaging parts of the subject was the exposure to international tax concepts outside her normal day-to-day work. “As I often deal with SME clients at work, it is not often that I come across an international tax matter. It is for this reason that I always found the international tax components to be most interesting,” she elaborated. “I found it fascinating to see how our domestic Australian laws interact with our ever-expanding globalised world.”

Both graduates selected the international tax stream within CTA3 Advisory and said the subject expanded both their technical understanding and professional perspective.

“The CTA3 subject has deepened my knowledge of international tax matters, an area of tax I had very little practical exposure to prior to commencing my studies at The Tax Institute,” Teresa said.

Manvir found the learning directly supported his professional work involving multinational entities and cross-border arrangements. “I applied concepts from the course when reviewing cross-border arrangements and identifying potential risks, allowing me to provide more robust and well-supported recommendations.”

Balancing study with professional life

Completing advanced tax study while managing full-time work requires consistency, structure and support.

“It came down to consistency and planning,” Manvir said. “I set a structured study schedule, and having a study group on the side was also a major motivation.”

Teresa described using everyday moments to maintain steady progress throughout the program. “My daily commutes to work on the bus would be taken up by reading the course material and doing additional research on whatever concepts I struggled with.”

She also acknowledged the support of her employer and family throughout her studies. “I was very fortunate to have had a supportive employer who was generous with the amount of study leave I was provided with prior to my exams.”

To their fellow future students, both graduates encouraged professionals considering further study to focus on long-term growth and practical learning.

Manvir advised students to focus on understanding principles rather than memorisation alone. “My advice would be to focus on the ‘why’ rather than trying to memorise everything. The CTA program is designed to test application and not just to state an answer.”

Future of studying in the AI age

Both graduates believe that the rise of artificial intelligence (AI) will increase the value of technical judgement, specialist expertise, and practical advisory capability.

Manvir said his approach to analysing complex tax issues changed significantly after completing his higher education studies. “Post studies, my advice is far more structured and defensible. I can analyse the legal form versus economic substance, apply case law, and anticipate challenges that could hypothetically arise which allows me to recommend more tailored positions with confidence.”

He believes that AI can support research and provide initial direction, but cannot replace specialist professional judgement. “Interestingly, AI would likely still default to generic guidance, which surprisingly looks and reads very convincing, and it would likely seem like the correct answer. Through my higher education studies, I’ve developed technical skills and judgement that AI cannot replicate.”

Teresa agreed that AI is becoming increasingly embedded in professional environments, but said that tax and legal practice still requires careful human oversight and technical expertise. “Despite the benefits of AI, like humans, current AI models are capable of making mistakes. As such, work generated by AI is required to be reviewed and settled.”

She also noted that accuracy and professional responsibility remain critical within tax and legal advisory work. “There is also the argument that, sometimes, doing things the ‘right way’ the first time is the most time-efficient way.”

Although both graduates see value in AI as a supporting tool, they believe specialist education, technical capability, and professional judgement will remain essential within the future of tax advisory.

“Ultimately, it is specialised expertise, not automation, that drives real value,” Manvir concludes.

Continuing to grow in the profession

For both graduates, the CTA designation reflects a commitment to lifelong learning and specialist tax practice shaped by modular, career-integrated education that defines where professional development is heading.

“The CTA designation is, to me, formal acknowledgement that I have the necessary skills to advise on tax matters,” Teresa said.

Manvir described the qualification as “a significant professional milestone” that reflects continued learning and technical development. “I see it supporting my career progression into senior advisory roles where I can provide tax advice and contribute to broader business decisions.”

“I would recommend anyone considering a career in tax to become a CTA. Although knowledge can be gained from experience, the CTA program will allow one to quickly gain the essential skills necessary to flourish in this career,” Teresa summarises.
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People at the heart of tax
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What first drew you to tax? Was it always the career path you imagined?

I ended up in tax by complete accident. I originally intended to become a neuropsychologist. I was studying at university in the 1980s and ran out of money, so I joined the public service to support myself while I worked out what I wanted to do next.

I thought I would spend a year there, recover financially, and then return to my studies. Instead, I ended up studying accounting, then law, followed by a couple of Master’s degrees in tax law and international tax.

That short sojourn at the ATO turned into a lifelong career in tax. I ended up spending 35 and a half years there.

What has been one of the most rewarding moments of your career?

For me, the highlights have really been a series of interactions with people rather than one particular event. However, the most rewarding moments have often been about helping people. I have dealt with people who were in incredibly difficult circumstances and where we were able to convince the ATO to change direction and exercise its discretion.

Those outcomes saved those people millions of dollars and potentially saved them from losing everything they had worked for.

For me, it has always been more about the people side of things rather than a single big achievement. Helping people make a difference in their lives is what has been most rewarding.

What do you attribute your success to?

Other than being reasonably smart, I think the biggest factor has been being willing to work hard and work well with other people.

I think conscientiousness is one of the greatest indicators of success. If you are prepared to put effort into what you are doing and approach things properly, that will take you a long way. However, I also think the ability to work well with others is an understated virtue.

What part of the profession are you most passionate about?

One of the things I am most passionate about is sharing expertise and knowledge with people coming through the profession.

People did that for me. I had great mentors, including Commissioners of Taxation, senior people in the ATO, other professionals and academics who shared their knowledge and experience.

How has your involvement with The Tax Institute influenced your career?

Certainly, it has given me an enormous network of people that I have dealt with over the years in various capacities, both when I was in the ATO and outside as a practitioner in private practice.

The wealth of knowledge and experience, and the willingness that people have to share that experience with others and to improve the capability of the profession as a whole, I think is wonderful.

The Institute, I think, is a fantastic organisation, made up of people with goodwill who want to contribute to the integrity of the profession, the capability of the people within it, and the health of the system in which we operate.

What excites you most about the future of tax?

I think the opportunities of technology are probably the thing that is most interesting at the moment.

The “human in the loop” thing is the secret for the future. If there is one thing that people need to focus on, and that excites me, is actually how we can make AI work for us rather than us ending up being slaves to the machine.

To read Bruce’s full story, click here.


When “vacant land” becomes a residential dwelling

by David Krunic, CTA, Principal, DKP & Co Chartered Accountants


Recent reforms to the taxation of residential rental properties have generated significant public debate, with many commentators suggesting that negative gearing has been largely abolished. This article explains why that characterisation is inaccurate and examines the loss quarantining measures introduced by Sch 2 to the Treasury Laws Amendment (Tax Reform No. 1) Act 2026. It outlines the taxpayers and residential dwellings affected, the key exclusions and grandfathering rules, and the distinction between established and new residential dwellings. Particular attention is given to the interaction between the new quarantining provisions and the existing vacant land rules in s 26-102 of the Income Tax Assessment Act 1997, which can permanently deny deductions rather than merely defer them. Through practical examples, comparative tables and guidance for advisers, the article highlights circumstances in which deductions may be denied, quarantined or fully deductible. It concludes by identifying practical compliance challenges and policy tensions arising from the coexistence of these regimes.




At the time of writing, consultation on some of the measures discussed in this article commenced but has not been incorporated in this article.

Since the article was written, Treasury released exposure draft legislation for public consultation, this has not been incorporated in this article.



Significant media attention and public interest regarding changes to negative gearing has followed measures introduced on 12 May 2026 in the Federal Budget.

Changes to the income tax treatment of residential rental accommodation were introduced in Sch 2 to the Treasury Laws Amendment (Tax Reform No. 1) Act 2026 (the Act).

There is broad commentary that negative gearing has been significantly curtailed across a broad spectrum of assets, suggesting that negative gearing is practically prohibited. This is not the case. The primary change to the income tax legislation merely quarantines deductions for future years in relation to certain types of residential dwellings. Negative gearing continues unchanged for a wide range of assets and investments.

In broad terms, the measures provide a specific carve-out from the ability to immediately deduct losses in relation to a class of residential dwellings acquired from 12 May 2026 in specified circumstances. Those losses are basically quarantined to be applied against future years residential rental revenue or residential capital gains.

The Act introduces new concepts for taxpayers to contemplate, and accordingly, the purpose of this article is to discuss Sch 2 to the Act as it relates to negative gearing and its interaction with existing legislation that goes far beyond the quarantine measures announced in the Act, and actually denies negative gearing on a permanent basis, namely, the vacant land measures found in s 26-102 of the Income Tax Assessment Act 1997 (Cth) (ITAA97).

The article begins with a short description of who is subject to these measures, when they apply, and the types of assets excluded. The article then focuses on some new concepts that taxpayers and their advisers must consider. Several tables and practical guidance summaries have been included throughout to assist readers. Finally, the article overlaps these new measures with legislation that has denied deductions since 2019.

Who are the target taxpayers?

In summary, Sch 2 to the Act introduces s 26-155 ITAA97 which applies to most entities in private groups, including:

• individuals;

• companies;

• discretionary/family trusts; and

• closely held unit trusts and hybrid trusts,

but not complying self-managed superannuation funds.

Specifically, s 26-155(4) excludes the following entities:

“(a) a widely held unit trust as defined in section 272-105 in Schedule 2F to the Income Tax Assessment Act 1936; or

(b) a complying superannuation entity.”

After much debate, the Act does not provide ministerial power to specify additional entities to be excluded from these measures. New legislation will be required to introduce a new class of entity to be exempted from these measures.

When do the measures apply?

Schedule 2 to the Act has a commencement date of 1 July 2027. Basically, the measures apply in relation to the 2027–28 income year and later.

It should be noted that, if an established residential dwelling is purchased after 12 May 2026 but before 30 June 2027, these measures will not apply in relation to that residential dwelling until 1 July 2027.

The new measures

The newly introduced s 26-155 broadly seeks to prevent the immediate negative gearing of residential property acquired after 12 May that is not the new supply of residential dwellings in Australia. The next tranche of legislation regarding these new measures is currently subject to public consultation but not included in this article.

Section 26-155 begins with a broad statement including all residential dwellings, and then carves out, and grandfathers, a range of residential dwellings based on the date of acquisition or the type of residential dwelling or its use.

Importantly, and to begin with, s 26-155(1) requires there to be:

“… amounts relating to the using or holding of residential dwellings as residential accommodation that you could otherwise deduct for an income year …”

It can be seen that, for this section to apply, advisers need to consider three elements:

1. using or holding residential dwellings (defined in s 26-160 ITAA97)

2. as residential accommodation (discussed below)

3. that you could otherwise deduct [an amount] for an income year (other provisions need to be checked for denial of deductions).

What other residential dwelling is “carved out”/excluded from the new measures?

As mentioned earlier, some residential dwellings are excluded from the measures.

Section 26-155(2) and (5) provide four carve-outs from the scope of this section for amounts that you could otherwise deduct, and amounts of assessable income, to the extent that those amounts relate to the using or holding of the following:

“(a) an ownership interest in a residential dwelling you last acquired before 7.30 pm, by legal time in the Australian Capital Territory, on 12 May 2026;

(b) a residential dwelling that is a new residential dwelling in relation to you;

(c) a residential dwelling for an activity or purpose determined by the Minister by legislative instrument for the purposes of this paragraph.”

Importantly, the ownership interest (ie the acquisition date) will be based on the time when the entity enters into the contract to purchase the dwelling (s 26-155(3)), not the settlement date.

The fourth type of residential dwelling excluded from the measures includes residential dwellings provided by way of fringe benefits (s 26-155(5)). The provision of a residential dwelling by an employer to an employee as a housing fringe benefit is not subject to loss quarantining.

Grandfathering residential dwelling carve-out

Residential dwellings acquired before 7:30 pm AEST on 12 May 2026 will be exempt from the negative gearing restrictions. In other words, loss quarantining does not apply to an ownership interest in a residential dwelling that an entity acquired before this date. As a result, any excess rental deductions incurred can be applied against other types of assessable income, such as salary and wages, in that income year.

The “new residential dwelling” carve-out

By way of background, the overall government policy objective is to maintain incentives to increase the supply of residential dwellings in Australia by excluding newly built residential dwellings from the requirement to quarantine losses. Accordingly, a significant carve-out from the negative gearing restriction is where the taxpayer has a net deductible position in relation to a residential dwelling that is a “new residential dwelling” (s 26-155(2)(b)).

A “new residential dwelling” is defined in s 26-160(3) which in turn refers to a ministerial legislative instrument (s 26-160(4)).

At the time of writing, this is subject to public consultation. Summarising s 26-155(4), s 26-155(4a), paras 2.20 and 2.43 of the explanatory memorandum (EM) to the Act, it is considered that “new residential dwelling” would broadly involve the supply of new detached and semi-detached houses, units, apartments and townhouses in Australia relative to the quantum of residential dwellings on the property prior to this supply.

An example is drawn from para 2.43 of the EM:

“The residential dwelling constructed must genuinely add to housing supply in Australia. This would include where a single residential dwelling is demolished, and two separately titled duplexes are constructed. Both duplex dwellings would be considered to be new residential dwellings. Where an existing dwelling is demolished and replaced with a single dwelling this would not satisfy the requirement of adding to housing supply.”

No mention is made regarding the number of bedrooms or living space in the new residential dwellings vis-à-vis previous dwellings, but it would be expected that there is an overall increase in living space as a primary criteria.

An interesting scenario would be if we originally had 1 x 4 bedroom dwelling and it was demolished and replaced with 2 x 2 bedroom dwellings, and whether that would be an increase in housing supply. The ministerial legislative instrument should provide further guidance on these details.

Further carve-outs pending, legislative instrument pending

Recent commentary suggests that a further carve-out will be provided to those inheriting a residential dwelling or acquiring a further interest in a residential dwelling following a family law settlement on or after 12 May 2026.

At the time of writing, these further changes are subject to public consultation. .

Foreign housing and housing located in Australia not new residential dwellings

A very important point made in the EM is that, for acquisitions on or after 12 May 2026, residential dwellings located outside Australia cannot be new residential dwellings and therefore access negative gearing (para 2.43 of the EM).

Other assets or investments that are not affected by these measures

Due to the requirement that there be a “residential dwelling”, the restrictions to negative gearing do not apply to other types of assets, for example, investments in shares, commercial property, managed funds, businesses etc. Taxpayers can continue to deduct relevant losses and outgoings relating to owning other types of income-generating investments in an income tax year against assessable employment income.

What is covered?

Basically, after considering the numerous carve-outs and exclusions above, the restrictions apply when an established (or not-new) residential dwelling is acquired after 12 May 2026 and allowable deductions exceed assessable income in relation to that residential dwelling.

Table 1 summarises the application of quarantine measures to certain assets/investments (the red zone means quarantine rules apply, the green zone means negative gearing allowed).


Table 1. Summary of restrictions to negative gearing by asset/investment type




	Asset/investment type

	Pre-12 May 2026

	12 May 2026 to 30 June 2027

	1 July 2027 onwards




	New/established/any dwellings (purchased pre-12 May 2026)

	
	
	



	Not new/established residential dwellings (purchased after 12 May 2026)

	Not applicable

	
	



	New residential dwellings (purchased after 12 May 2026)

	Not applicable

	
	



	Housing fringe benefits

	
	
	



	Foreign residential dwellings

	
	
	



	Commercial property (purchased at any time)

	
	
	



	Shares/exchange traded funds/units/managed funds (purchased at any time)

	
	
	



	Business dwellings (purchased at any time)

	
	
	







What is a “residential dwelling”?

Turning our attention to the meaning of “residential dwelling”, s 26-160(1) provides the following:

“A residential dwelling means a dwelling other than any of the following …”

and then excludes “non-residential” dwellings.

As mentioned in para 2.40 of the EM:

“New residential dwellings are a sub-set of residential dwellings which, in-turn, apply the meaning of ‘dwelling’ in section 118-115 of the ITAA 1997.”

Taking into account the exclusions, “dwelling” is defined in s 118-115 ITAA97 as:

“(a) a unit of accommodation that:

(i) is a building or is contained in a building; and

(ii) consists wholly or mainly of residential accommodation …”

To help explain “dwelling” further, reference could be drawn from TD 1999/69 and TD 92/158.

TD 92/158 refers to “a substantial permanent structure”, and TD 1999/69 describes a dwelling as “a place of residence or abode; a house” and, at para 3, states that a dwelling “ordinarily signifies a place of abode or residence, a tenement, habitation, or house, which premises a person or persons are using as a place for sleeping and usually for the provision of some meals”.

When read together, this suggests that a dwelling is much more than a construction site or partly completed premises. The references in TD 1999/69 and TD 92/158 clearly contemplate a completed dwelling which is capable of occupation and use by a person.

Accordingly, it may be reasonably inferred that owing to a reference to “dwelling”, s 26-155(1) can only apply where there is a completed residential dwelling capable of human occupation and use. In short, it is questionable to see how this section would apply prior to an occupancy permit being issued with respect to that residential dwelling.

Table 2 provides a summary of dwellings and residential dwellings. 


Table 2. Comparison of “dwellings” and “residential dwellings”




	Section 118-115 “dwelling”

	TD 92/158 “dwelling”

	Section 26-160 “residential dwelling” and EM “residential dwelling”




	A “dwelling” includes:

• a unit of accommodation that:

• is a building or is contained in a building;

• consists wholly or mainly of residential accommodation; and

• is a caravan, a houseboat, or other mobile home.

	
A “dwelling” includes:

• a unit of accommodation that is a building or is contained in a building and consists wholly or mainly of residential accommodation;

• a unit of accommodation that is a caravan, houseboat or other mobile home;

• any land immediately under the unit of accommodation;

• a yacht, provided that the level of facilities is such as to make the yacht habitable; and

• a structure built underground (eg an underground home at Coober Pedy).

	A “residential dwelling” means a dwelling, other than:

• a caravan, a mobile home or a mobile tiny home;

• a hotel, a motel, an inn, a hostel or a boarding house;

• a dwelling providing accommodation to students in connection with a school or an education institution that is not a school;

• a boat or other marine vessel.

No specific comment is provided in s 26-160 regarding underground structures, but they are not specifically excluded (guidance would be useful).

A “residential dwelling” means a dwelling other than a class of dwellings determined by the Minister by legislative instrument (para 2.18 of the EM).

A “residential dwelling” includes detached and semi-detached houses, units, apartments and townhouses (para 2.20 of the EM).








Requirement to use or held as residential accommodation

The requirement to use or hold residential dwellings as residential accommodation (element 2) appears to exclude situations where the residential dwelling is used for non-residential purposes. It would therefore appear that scenarios involving the use of residential dwellings as part of a business setting would exclude them from the requirement to quarantine losses. An example could be a residential dwelling used in a medical/health services practice or other business.

Requirement to otherwise deduct an amount for an income year

The third element of s 26-155(1) includes a requirement that you could otherwise deduct an amount:

“If the amounts relating to the using or holding of residential dwellings as residential accommodation that you could otherwise deduct for an income year …” (emphasis added)

At this point in time, we need to consider s 26-102 ITAA97 which specifically applies to deny various deductions where the land is considered “vacant land” (see below under the heading “Vacant land”).

Broadly, when 26-102 operates, holding costs lose their income tax deductibility. As a result, the “you could otherwise deduct” requirement of s 26-155(1) is not satisfied and those costs would not be capable of quarantine treatment and would not be carried forward to the next income year.

Those costs are not “deferred” or “quarantined” under s 26-102, they become non-deductible on a permanent basis. This is very different and far more punitive when compared to s 26-155 which allows for costs to be quarantined, deferred to the next income year, and available to reduce residential capital gains.

What happens with excess deductions?

The general effect of s 26-155 is that:

1. excess deductions are not allowable in the current year; and

2. those excess deductions are either:

a. available as a reduction to residential capital gains; or

b. quarantined as deductions in subsequent income years against net rental income.

Section 26-155(1) provides:

“… this Act applies to the amount of the excess as follows:

(a) it is not deductible for that income year;

(b) it is an amount (a quarantined amount) that could be applied in accordance with the method statement in section 102-5 (about working out your net capital gain) for that income year;

(c) to the extent any part of it remains after applying that method statement — it is treated as an amount relating to using or holding residential dwellings as residential accommodation for the next income year.”

As required by s 26-155, these measures only apply where there are amounts relating to using or holding “residential dwellings” as residential accommodation.

Vacant land

Section 26-102 describes “vacant land” as being situations where the land does not have a substantial and permanent structure that is lawfully able to be occupied, and is either leased, hired or licensed, or is available for lease, hire or licence.

The “vacant” land measures are significantly broader than what we ordinarily consider to be parcels of vacant residential land purchased in a new estate.

Importantly, s 26-102 has two elements:

1. a substantial and permanent structure, and which is

2. either leased, hired of licensed or available for lease hire or licence.

Where these measures apply, s 26-102 operates to deny the associated holding costs.

Although not specifically defined in s 26-102, the ATO has released TR 2023/3 and published QC 60628, where various costs of holding land are listed, including:

1. ongoing borrowing costs, including interest payments on money borrowed for the acquisition of land;

2. land taxes;

3. council rates; and

4. maintenance costs.

According to both QC 60628 and para 26 of TR 2023/3, repairs and insurance are not holding costs. Another important note for practitioners is that the concept of “holding costs” is different to the third element of the cost base defined in s 110-25(4)(b) ITAA97. 

Cost base implications of “holding costs” when property considered “vacant land”

There is considerable discussion among practitioners that any vacant land holding costs that are denied deductibility are automatically included in the third element of the asset’s cost base (s 110-25(4)) as some sort of “compensation”. This is not always the case.

The third element of the cost base relates to the cost of ownership, and this only applies where the asset was acquired after 20 August 1991. Section 110-25 was not changed in 2019, and therefore vacant land holding costs could slip through and not count towards the cost base.

In short, if the property was acquired before 20 August 1991, those “holding” costs would not form part of cost base. If the property was acquired on or after 20 August 1991, they should ordinarily form part of cost base.

Can “vacant land” ever be a “residential dwelling”?

On the one hand, a “residential dwelling” for s 26-155 purposes is basically a substantial permanent structure, a house, detached and semi-detached houses, units, apartments and townhouses (para 2.20 of the EM) used or held for residential accommodation.

In comparison, vacant land measures operate where a dwelling is not there, has been demolished or is under construction, during extended renovations that inhibit rental use, and during vacancies from a typical sale process. The acquisition of an “off-the-plan” investment or “knock-down job” to be rebuilt as a rental property would also be captured.

Many individual rental property owners would likely encounter these situations several times during the life cycle of their property ownership.

In the case of a newly constructed residential dwelling, a number of test scenarios are set out in Table 3 for both “vacant land” and “new residential dwelling” purposes.

An interesting question arises where a residential dwelling is affected by a natural disaster or exceptional circumstances (s 26-102(6)) allowed under the vacant land measures: does the affected residential dwelling continue to satisfy the requirement in para 3 of TD 1999/69 that the dwelling is “… a place of abode or residence, a tenement, habitation, or house, which premises a person or persons are using as a place for sleeping and usually for the provision of some meals”?

If the dwelling ceases to satisfy this requirement, it is difficult to see how s 26-155 continues to apply.

Interference with policy objectives of supporting new housing supply

Given the broad range of circumstances where vacant land measures can apply, it is considered that, at times, the measures introduced in 2019 interfere with the recently announced objectives of maintaining tax incentives for the supply of new residential dwellings.

Practical guidance for advisers to apply

Given the requirement to allocate deductible costs over the income year, with some to be denied (vacant land measures) and some carried forward (quarantine measures), Tables 4, 5 and 6 will assist with the identification and apportionment of costs for each residential dwelling. These calculations can become quite complicated. The days of a simple rental schedule are history.


Table 3. Summary of tax treatment during common situations




	Situation

	Vacant land (denied)

	Residential dwelling (quarantine)




	Construction phase

	Yes

	Not applicable




	Demolition

	Yes

	Not applicable




	Pre-sale vacancy

	Yes

	Yes, likely




	Limited repairs

	Not applicable

	Yes, likely




	Significant renovations

	Yes

	Possible









Table 4. Apportionment methods for various holding costs to determine deductible amount




	Holding cost

	Apportionment methodology

	Note




	Interest – in arrears

	Days basis

	Consider when interest is charged




	Interest – in advance (prepayment)

	Days basis

	May require amendment to prior year deduction if vacant period




	Borrowing costs

	Days basis over the life of the loan or five years

	May require amendment to prior year deduction




	Land tax

	Days basis – calendar year

	Check prior year assessment




	Council rates

	Days basis – income tax year

	Record days in use




	Maintenance

	Useful life, hours of use or service cycle

	Different to repairs









Table 5. Income tax treatment when land is “vacant” (eg extensive renovations)




	Expenditure

	Holding costs for “vacant land”

	Deductible




	Interest – land loan

	Yes

	No




	Interest – separate construction loan

	No

	Yes




	Borrowing costs – land loan

	Yes

	No




	Borrowing costs – separate construction loan

	No

	Yes




	Land tax

	Yes

	No




	Council rates

	Yes

	No




	Repairs

	No

	Yes




	Maintenance

	Yes

	No




	Insurance

	No

	Yes




	Travel

	No

	No




	Depreciation (used plant and equipment)

	No

	No









Table 6. Differences between holding costs and the third element of the cost base




	Expenditure

	Holding costs for “vacant land”

	Third element of cost base (s 110-25(4))




	Interest – land

	Yes

	Yes




	Interest – construction

	No

	Yes




	Borrowing costs

	Yes

	No




	Land tax

	Yes

	Yes




	Council rates

	Yes

	Yes




	Maintenance

	Yes

	Yes




	Repairs

	No

	Yes




	Insurance

	No

	Yes








Conclusion

It is intended that this article provides clarity to advisers and taxpayers when dealing with new measures affecting the negative gearing of residential premises. It also addresses unwarranted concerns that these measures have extended into other asset and investments classes that are “negatively geared”.

As discussed above, the measures are quite detailed and require careful analysis of each transaction on a property by property basis.

Concerns exist that integrity measures introduced in 2019 appear to interfere with the recent changes. These measures are subject to public consultation. It is expected that further reform is undertaken to ensure that housing policy tax objectives are consistently supported throughout the tax system.

As the negative gearing of residential dwellings is undergoing significant change, advisers and taxpayers need to be very attentive to the new landscape.

David Krunic, CTA

Principal

DKP & Co Chartered Accountants
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Tax debts and insolvency – practical pathways: part 3

by Sylvia Villios, CTA, Associate Professor at the Adelaide Law School, Adelaide University


With the ATO adopting a firmer approach to debt recovery, this third article in a six-part series examines the formal legal enforcement pathways available where administrative collection measures and negotiated repayment have not resolved a tax debt. It considers court judgments, bankruptcy notices and creditor’s petitions for individuals, and statutory demands and winding-up applications for companies. It explains the operation and consequences of each mechanism and identifies the practical response required from advisers. It argues that effective advice depends on prompt attention to statutory deadlines, distinguishing liability disputes from collection issues, assessing genuine stay or set-aside grounds, and obtaining early insolvency or litigation advice. It also considers director exposure, safe harbour and the consequences of liquidation. Effective advice requires clear communication, careful documentation, integrity and sensitivity to vulnerability, in a manner consistent with practitioners’ obligations to clients and the proper administration of the tax laws.



Introduction

Parts 1 and 2 examined the ATO’s administrative recovery powers and the options for managing tax debts before formal enforcement. This third article addresses the stage at which voluntary engagement with the ATO has not produced a sustainable resolution, a payment arrangement has defaulted or cannot be agreed, or the Commissioner considers the revenue sufficiently at risk to justify court-based enforcement. At this point, statutory timeframes become critical and the taxpayer’s practical control over the outcome can diminish quickly.

Liability and collection must be considered as separate issues. A taxpayer may have lodged an objection or commenced review proceedings in the Administrative Review Tribunal (ART), yet the assessed debt will ordinarily remain recoverable unless the ATO agrees to defer recovery or a court or, in eligible small business cases, the ART grants a stay. For individuals, the enforcement sequence may progress from judgment to a bankruptcy notice, an act of bankruptcy, a creditor’s petition, and ultimately a sequestration order. For companies, service of a statutory demand may give rise to a presumption of insolvency and lead to a winding-up application and liquidation.

The practitioner’s immediate task is to identify the operative deadline, assess whether any genuine set-aside, stay or administrative law ground is available, and obtain appropriate specialist advice where required. Applications should be confined to properly arguable grounds and should not be used merely to delay enforcement. The client must understand the consequences of inaction, the personal and corporate exposure that may remain, and the options that may still preserve value or achieve an orderly resolution.

Where administrative collection measures and negotiated repayment have not resolved the debt, the ATO may escalate to formal legal proceedings. The principal enforcement pathways are considered below. Part 4 will examine the corporate restructuring and insolvency pathways available in response.

Court judgment

The ATO may commence proceedings in a court of competent jurisdiction to recover a tax-related liability that is due and payable and obtain judgment against the taxpayer.1 Once judgment is entered, the ATO may use the court’s enforcement procedures, including enforcement warrants or writs, seizure and sale processes, and third-party debt orders, in addition to its statutory recovery powers.2 Post-judgment interest may also accrue at the rate prescribed by the relevant court or jurisdiction.3

A taxpayer will rarely have a substantive defence to an ordinary tax debt recovery proceeding. As a general rule, the validity or correctness of an assessment is determined through the Pt IVC objection and review process rather than in recovery proceedings, and the statutory evidentiary provisions facilitate recovery of assessed amounts.4 Liability is therefore generally clear-cut for recovery purposes even if the underlying assessment is under dispute (and even then, the existence of an objection or review does not of itself prevent recovery because the tax remains payable unless a stay/interlocutory relief is granted). A pending objection/review/appeal is usually “not a defence” to recovery in the ordinary course, absent a stay.5 Courts have limited scope to stay ATO recovery and will generally require compelling, case-specific grounds (for example, a demonstrable risk of irremediable prejudice if recovery proceeds, coupled with a sufficiently arguable case), rather than a mere assertion that the assessment is being challenged.6

Thus, in ethics terms, an adviser should not encourage a client to contest a debt recovery claim on a frivolous basis merely to delay payment, as this risks breaching duties of integrity and lawfulness and may involve misuse of court processes.7 Instead, where proceedings are commenced, the adviser can assist the client to manage exposure by negotiating a practical “hold” (for example, by entering or regularising an instalment arrangement, or reaching terms as to enforcement), bearing in mind that the ATO can still escalate if risk remains unacceptable.8 However, once judgment is entered, the ATO may move quickly to insolvency pathways (including statutory demands, winding-up applications, or bankruptcy proceedings) as part of its recovery toolkit.9

Bankruptcy notices (for individuals)

If an individual owes at least the statutory minimum amount (currently $10,000) and has not paid, the ATO (as a judgment creditor) can apply to the Official Receiver (the Australian Financial Security Authority) for issue of a bankruptcy notice once it has obtained a final judgment or final order for the debt (that is not stayed and is within time).10 A bankruptcy notice is a formal demand requiring the debtor to comply (by paying, securing or compounding the debt to the creditor’s satisfaction) within 21 days of service, unless time is extended. An application to set aside the notice may require a separate extension of time.11 If the person fails to comply within the applicable period, they commit an act of bankruptcy under the Bankruptcy Act 1966 (Cth), enabling the creditor to present a creditor’s petition.12 The court may then make a sequestration order (bankruptcy order) on the creditor’s petition under s 43 of the Bankruptcy Act 1966 (subject to the statutory conditions on presenting petitions, including the minimum debt threshold requirements in s 44).

For practitioners, once a bankruptcy notice is served on a client, the clock is ticking and immediate triage is essential.13 At that stage, the practical options are: pay in full, reach an arrangement acceptable to the creditor (including the ATO), and/or (where grounds exist) apply to set aside the notice and/or extend time within the strict timeframe.14 A debtor may seek to set aside a bankruptcy notice on technical/legal grounds, such as a substantial defect or irregularity, an overstated amount, an error in names, a stay on the underlying judgment, or non-service/defective service, or because the debtor does not owe the debt as claimed (and other recognised grounds).15 Not every defect or overstatement invalidates a notice.16

Ethically, the adviser must ensure that the client understands that ignoring a bankruptcy notice will commonly culminate in an application to bankrupt them by court order, with serious downstream consequences for assets, income and professional life.17 Professional guidance at that point may include advising on voluntary bankruptcy (a debtor’s petition) or a personal insolvency agreement (Pt X of the Bankruptcy Act 1966) where appropriate, as these options can give the client more agency than being bankrupted on the ATO’s petition (although they carry their own costs and consequences).18 Advisers should also be alert to conflicts and hindsight-risk: where earlier tax advice is connected to the liability now being enforced, clients may seek to attribute blame, so clear contemporaneous documentation and earlier risk warnings are key professional safeguards.19

Statutory demands (for companies)

For corporate tax debtors, the ATO’s analogous step is to issue a creditor’s statutory demand under s 459E of the Corporations Act 2001 (Cth).20 A statutory demand is a formal demand for payment of a due and payable debt of at least the “statutory minimum” (currently $4,000) within the statutory period (currently 21 days after service).21 If the company neither complies nor files and serves an application and supporting affidavit to set aside the demand within that 21-day period (in accordance with s 459G), the court must presume that the company is insolvent under s 459C(2)(a) (subject to rebuttal in the winding-up proceeding).22 The ATO can then apply to wind up the company in insolvency under Pt 5.4 of the Corporations Act 2001, relying on the presumption of insolvency.23 In practice, the statutory demand is often the last realistic opportunity to avoid liquidation by paying, securing or reaching terms acceptable to the Commissioner before formal winding-up steps accelerate.24

“Advisers should therefore encourage proactive solutions ... rather than waiting for the ATO’s ‘hammer’ to fall.”

Sometimes companies try to set aside a statutory demand by asserting that the debt is disputed, but where the demand is founded on an assessed tax liability, that is difficult because the Corporations Act 2001 “genuine dispute” pathway (s 459H) does not operate as a de facto appeal against assessments.25 Consistently with ss 14ZZM and 14ZZR of the Taxation Administration Act 1953 (Cth) (Pt IVC disputes do not affect the operative decision pending review or appeal) and the conclusive-evidence character of assessments outside Pt IVC, the High Court held in DCT v Broadbeach Properties Pty Ltd that the mere pendency of Pt IVC proceedings does not, of itself, establish a “genuine dispute” (or justify setting aside under s 459J) in relation to a statutory demand for assessed tax.26 Accordingly, a company served with an ATO statutory demand is usually left with urgent, practical choices (pay/secure/arrange, or promptly pursue any properly available set-aside grounds), rather than assuming that an objection alone will prevent wind-up risk.27

Ethically and strategically, practitioners should escalate quickly to appropriate insolvency expertise (a registered liquidator or specialist insolvency lawyer/accountant) once a statutory demand is served because the timetable is unforgiving and the consequences are existential.28 Within that window, options may include appointing a voluntary administrator (Pt 5.3A) or commencing small business restructuring (Pt 5.3B), noting that the court is required to adjourn a winding-up application in specified circumstances where an administration or restructuring is on foot and the statutory test is met (for example, ss 440A(2) and 453Q).29 This can also intersect with director exposure management: timely external administration/restructuring steps can be relevant to remission pathways for non-lockdown director penalties (and therefore must be considered in director penalty notice triage where applicable).30

The key advice is simple: do not ignore a statutory demand — doing nothing within 21 days generally hands the ATO the insolvency presumption it needs to proceed.31 Finally, directors must be warned about insolvent trading risk: receipt of a statutory demand is a significant insolvency red flag, and directors who allow the company to incur further debts while insolvent (or becoming insolvent) can face personal exposure under s 588G of the Corporations Act 2001.32 Clear, plain language communication of these risks (and careful documentation of advice and decisions) is part of defensible, ethical practice at this stage.33

Winding-up (liquidation)

If the ATO proceeds with a winding-up application and the court makes a winding-up order, the company is placed into liquidation and a registered liquidator is appointed (or confirmed) by the court.34 The liquidator’s role is to take control of the company’s property and affairs, realise assets, and distribute any recoveries to creditors in accordance with the statutory priority regime.35 The ATO will ordinarily prove in the winding-up as an unsecured creditor (pari passu with other unsecured creditors), although employee-related priority debts (notably unpaid superannuation contributions/superannuation guarantee charge) can rank ahead of ordinary unsecured claims under s 556(1)(e) of the Corporations Act 2001.36 The liquidator also investigates the company’s transactions and the conduct of directors, including potential insolvent trading and voidable transaction recoveries.37 For example, payments made to particular creditors (or to directors/associates) in the lead-up to liquidation may be challenged as unfair preferences or uncommercial transactions and “clawed back” for the benefit of creditors.38

In practice, significant and/or persistent tax arrears commonly prompt close inquiry into whether the company continued trading and incurring liabilities (including tax liabilities) at a time when it was insolvent or becoming insolvent.39 If so, a liquidator (and, in some pathways, the Australian Securities and Investments Commission (ASIC) or, in limited circumstances, creditors) may pursue directors for compensation for losses caused by insolvent trading contraventions, which can effectively expose directors to claims measured by debts incurred during the insolvent trading period (often including tax debts).40

The Corporations Act 2001 contains a “safe harbour” carve-out (s 588GA) from civil insolvent trading liability for qualifying debts where, after suspecting insolvency, directors start developing and implementing a course of action reasonably likely to lead to a better outcome for the company than immediate administration or liquidation.41 Critically, safe harbour is generally unavailable during any period in which the company is failing to meet specified baseline obligations, including paying employee entitlements (as defined, and including superannuation contributions) when due and substantially complying with its taxation reporting obligations. The exclusion applies where the failure amounts to less than substantial compliance or is one of two or more failures in the preceding 12 months, unless the court grants relief.42 Practitioners should therefore raise safe harbour early with clients heading into distress because eligibility often turns on what the business does before the formal appointment — particularly around wages/superannuation and tax lodgments.43 To maximise the prospect of safe harbour protection, directors should be advised to ensure that employee entitlements are kept current and that business activity statements, instalment activity statements and income tax returns are lodged (even if the business cannot pay immediately) because non-lodgment can switch safe harbour “off” for debts incurred during that non-compliance period.44 This is a classic intersection of ethical duty and practical strategy: advising a client to lodge accurately and on time (even in cashflow distress) supports legal compliance and can materially strengthen the director’s position if liquidation and insolvent trading allegations later arise.45

In summary of ATO legal actions, the guiding ethical principle for practitioners is frankness about consequences.46 The adviser should not sugar-coat what a statutory demand or bankruptcy notice means, and should communicate the practical implications and time limits in plain language.47 Some clients will be in denial about their financial state; as a trusted professional, the adviser may have to deliver tough advice, for example: “If you do nothing, the ATO may obtain a winding-up order and a liquidator will take over your company.”48 This aligns with s 30-10(12) of the Tax Agent Services Act 2009 (Cth) (TASA09) Code of Professional Conduct which requires advisers to inform clients of their rights and obligations under the taxation laws that are materially related to the tax agent services being provided.49 Beyond s 30-10(12), it may be material in a tax debt engagement to advise on connected insolvency rights (for example, the right to appoint a voluntary administrator or commence small business restructuring) and obligations (for example, the duty not to trade while insolvent and incur further debts) because those rights/obligations bear directly on how the tax debt can be managed and the client’s personal exposure.50 While such advice overlaps accounting, tax and legal domains, a competent practitioner should either provide it if it is within their competence and lawful scope of practice, or promptly refer the client to an appropriately qualified specialist (consistent with the Code of Professional Conduct’s competence and reasonable care requirements).51

On the ATO’s side, the policy message is that it prefers taxpayers to engage early and voluntarily.52 Most taxpayers in financial distress are better off if they act voluntarily before the ATO initiates the above steps.53 Indeed, ATO-initiated insolvencies can involve added reputational consequences (because formal insolvency events become a matter of record) and can leave the taxpayer with less practical control and fewer negotiated options once proceedings are underway.54 Advisers should therefore encourage proactive solutions (including early engagement and early referral to restructuring/insolvency specialists where appropriate), rather than waiting for the ATO’s “hammer” to fall.55

Practical conclusions

Formal enforcement compresses time and removes options. Once judgment, a bankruptcy notice or a statutory demand is served, the practitioner should confirm service, calculate the deadline, verify the amount and legal basis, identify any genuine stay or set-aside ground, assess solvency and personal exposure, and involve insolvency or litigation specialists immediately where required.

An objection or ART proceeding is not a collection strategy. Where the debt is disputed, the merits process must be managed, together with payment, security, deferral or stay issues. Where the debt is admitted, the focus should be on whether a credible arrangement or formal insolvency appointment can still produce a better outcome than forced enforcement. In both settings, doing nothing is itself a decision — and usually the least defensible one.

The ethical adviser neither exaggerates nor minimises the consequences. The client must be told, in plain language, what control will be lost, what assets or business interests are at risk, and what happens if the deadline is missed. Part 4 examines the corporate insolvency pathways available in response, including small business restructuring, voluntary administration and deeds of company arrangement, liquidation, receivership and simplified liquidation.

Sylvia Villios, CTA

Associate Professor at the Adelaide Law School

Adelaide University

This article is an edited and abridged version of “Tax debts & insolvency – practical pathways through a legal-ethics lens” presented at The Tax Institute’s SA Tax Forum in Adelaide on 5 to 6 March 2026.
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Hilton International: reshaping the Pt IVA counterfactual

by Tony Anamourlis, CTA, Principal, Parkland Rhodes Lawyers


In Hilton International Australia Pty Ltd v FCT (No. 2), the Federal Court upheld the cancellation of a A$173.3 million tax benefit arising from the 2015 sale of the Sydney Hilton by a Luxembourg vendor of an eligible tier-1 company. This article argues that the decision does three things of lasting consequence for Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36). First, it settles at trial level that s 177CB(3) ITAA36 asks whether there is a reasonable alternative to the scheme, not which alternative was most likely, so a taxpayer who cannot exclude every reasonable commercial route to the same result will fail. Second, it holds that a postulate which is itself a Pt IVA scheme cannot serve as the comparator, a rule sound in result but resting on a distinction between tax cost and tax purpose that s 177CB(4)(b) does not obviously draw. Third, it carries the multiplicity of reasonable alternatives into the purpose inquiry in a way that presses against the Full Court’s warning in Minerva Financial Group Pty Ltd v FCT that Pt IVA poses no “but for” test. The conclusion is that the counterfactual has become a gate rather than a prediction, and that the burden this places on taxpayers in a seller’s market is heavier than the 2013 amendments were said to impose.



Introduction

Hilton International Australia Pty Ltd (HIA) sold its Sydney hotel in 2015 for A$442 million and, leaving Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36) aside, its Australian head company returned no gain at all.1 A Luxembourg company returned about A$21 million.2 The rest of the value left the Australian tax base as repayment of a A$420 million intercompany note.3 The Commissioner’s determination under s 177F(1)(a) ITAA36 put A$173,300,032 back into the assessable income of HIA, and on 9 September 2026, Younan J dismissed HIA’s appeal.4

The result is unsurprising. The route matters more. Hilton is the first extended trial-level application of the reconstruction limb of s 177CB(3)ITAA36 after FCT v PepsiCo Inc,5 and it answers a question that PepsiCo only gestured at: when the parties put four alternative postulates before the court, does the taxpayer win by showing that its postulate was the most likely, or lose if any of the Commissioner’s postulates are reasonable? Younan J chose the second reading.
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This article argues that the choice is textually sound but that its consequences, traced through the quantification of the tax benefit and into the purpose inquiry under s 177D ITAA36, run further than the reasons acknowledged. The article then explains how the tax benefit arose, and examines the construction of s 177CB(3), the exclusion of a postulate that is itself a scheme, and purpose. Finally, the article evaluates and concludes.

How $173 million left the base

The hotel was held by three Admiral entities beneath a stack of 13 Delaware companies, all owned by Admiral Investments Pty Ltd (AIPL), incorporated in 2001.6 In 2014, HIA incorporated Admiral Holdings Australia Pty Ltd (AHA), sold it for one dollar to a United States parent, and then sold AIPL to AHA for a consideration eventually fixed at A$602 million and satisfied by promissory note.7 The consolidated group became a multiple entry consolidated (MEC) group in which HIA and AHA were each eligible tier-1 (ET-1) companies.8 By the time Bright Ruby bid in February 2015, a pre-sale restructure had moved the freehold and business assets into AHA, and AHA’s share had been contributed to a newly formed Luxembourg holding company, HWIH.9

Two features of the consolidation rules then did the work. Because AHA was an ET-1 company rather than a subsidiary member, its exit from the MEC group did not trigger CGT event L5 in the head company.10 Because the vendor was HWIH, outside the group, the sale fell under CGT event A1 by reference to a cost base allocated under Subdiv 719-K of the Income Tax Assessment Act 1997 (Cth).11 The price was split: A$22 million (plus a net tangible asset adjustment) for the share, and A$420 million paid directly to HIA to discharge AHA’s note.12 Share proceeds were depressed to A$29 million, the Luxembourg gain to A$21 million, and HIA received A$420 million as a tax-free loan repayment.13 The Investment Committee memorandum of 7 April 2015 said as much: the sale was “structured as the sale of shares in a Hilton subsidiary, AHA, and the repayment of an inter-company note”, so that “the total tax impact of the sale is estimated at A$8 million”.14 Any experienced adviser reading that paragraph knows how the s 177D argument will go. But the tax benefit had to be established first, and that is where the decision breaks new ground.

From prediction to gate: s 177CB(3)

The competing readings

The parties agreed that the scheme sat inside a broader commercial transaction, so that the reconstruction approach in s 177CB(3), not the annihilation approach in s 177CB(2), applied.15 They disagreed about what reconstruction required. HIA contended that the court’s task was “to identify a single alternative postulate, being the commercially preferable alternative, that is reasonably expected to have occurred”; the Commissioner said that it was “to consider all of the alternative postulates that meet the statutory criterion of being reasonable”.16 HIA drew on FCT v Peabody, where the High Court required a “prediction as to events which would have taken place” that is “sufficiently reliable for it to be regarded as reasonable”.17 Trail Bros, Guardian and PepsiCo have since endorsed that formulation.18

The reasons

Younan J rejected that reading on three grounds. Peabody was decided on a single postulate and construed s 177C(1)(a) ITAA36 without s 177CB; the court’s task “is to construe the statutory language, and not the language of the High Court on the supposition that such language has been codified in the text of the statute”.19 Section 177CB(3) speaks of “a reasonable alternative”, not “the reasonable alternative”, and Hart’s reference to “what other possibilities existed” points the same way.20 And PepsiCo itself contemplated plurality: the majority spoke of “a postulate or postulates that is or are ‘reasonable’”, the minority of a “range of potential reasonable alternative postulates”.21

The passage that will be most quoted is the rejection of gradations of reasonableness:22

“Once one introduces gradations of an evaluative concept like reasonableness, one promulgates an exercise of discounting alternatives on the basis that they are ‘less reasonable’. The distinction between ‘less’ and ‘not’ reasonable is inscrutable in this context. The exercise masks the imposition of other concepts (like ‘commercial’).”

That is the hinge of the decision. It converts the counterfactual from a contest over which route was most likely into a threshold question about each route in isolation. Reasonableness qualifies both the expectation and the alternative, but there is “no mandate of probability”.23 The court “is to look at all of the alternative postulates proposed by parties and ask whether one or more is ‘reasonable’”, and where income would have been higher under more than one, “the highest point indicates the extent of the disparity between the scheme and ‘a reasonable alternative’”.24

Application

Each of the Commissioner’s three postulates survived. An asset sale (AP1) was market practice, and “the Hilton Group was selling a trophy asset in a seller’s market”.25 A sale of the 14-year-old AIPL (AP2) was “less attractive” but reasonable because AHA was itself no clean skin: it carried the Admiral entities’ legacy liabilities and had “engaged in hundreds of millions of dollars in transactions”.26 A sale through a freshly incorporated vehicle (AP4) was, if it mattered, “the (most) reasonable alternative”.27 All three produced the same agreed net capital gain of A$173,300,032.50 in HIA’s hands.28 HIA’s contemporaneous rejection of an asset sale was relevant, but “the reason for rejection is more telling”.29

Evidence shaped these findings. HIA’s hotel consultant had been briefed without more than a quarter of the data room and did not know that AHA had assumed A$600 million of debt in 2014; Younan J preferred the Commissioner’s expert as a result.30 The Hilton executive’s opinions about alternatives, qualified only by “in my experience”, were admitted as belief under s 136 of the Evidence Act 1995 (Cth) because “[w]hat is missing is the connective tissue between the stated experience and the stated opinion”.31

A scheme cannot be its own foil

HIA’s own postulate, AP3, was a sale of AHA on a debt-free basis, achieved by capitalising AHA with A$420 million of share capital immediately before completion.32 The effect was to lift the Subdiv 719-K cost base so that HWIH’s gain rose from A$21 million to A$113 million while HIA still made no gain.33 The Commissioner’s answer was that AP3 “itself is a Pt IVA scheme and accordingly, it cannot be considered an alternative postulate”.34

HIA relied on s 177CB(4)(b), which directs the court to “disregard any result in relation to the operation of this Act that would be achieved by the postulate for any person”. If tax results are disregarded, so is any avoidance character that depends on them.35 Younan J rejected the argument by reference to the mischief: s 177CB was enacted to stop taxpayers “saying that the alternative postulates were not reasonable because they would involve substantial tax costs”, and “to prevent taxpayers avoiding Pt IVA by saying that absent the scheme they would have also avoided tax”.36 Section 177CB(4)(b) neutralises tax cost; “such a purpose is not a ‘tax [cost]’ to be disregarded”.37 The conceptual core of the holding is this:38

“It is to be remembered that s 177C(1)(a) calls for a comparative exercise by which to measure any tax benefit in connection with a scheme. The postulates in s 177CB(3) are necessarily a foil to the scheme. The comparative exercise cannot be undertaken if the foil reflects the scheme, including its purpose … It is paradoxical to assume that the scheme had not been entered into or carried out (the premise of s 177C(1)(a)) on the basis that another scheme had been entered into or carried out.”

Using a scheme as comparator would lead “to a potentially interminable inquiry where the tax effect of one scheme is measured by reference to the tax effect of another scheme”.39 AP3 and the scheme were “two sides of the same coin”: in one, the intra-group debt depressed the proceeds, in the other, it inflated the cost base, and in both, the sale of an ET-1 company by a foreign vendor kept the gain out of HIA’s return.40 AP3 bore “the same tax avoidance hallmarks” and was excluded.41

Purpose

The purpose inquiry began from Minerva: s 177D “is not a question of causation”, Pt IVA “does not pose a ‘but for’ test”, and the Part “does not require that a taxpayer choose a form of transaction which results in the most tax or more tax being payable”.42 Younan J accepted that choosing a transaction for its tax advantage “does not of itself mean that there must be an affirmative answer to the question posed by s 177D”.43

Two of the eight matters carried the decision. Under s 177D(2)(a), describing the scheme as the sale of one share “fails to reflect the complexity of the Actual Sale”, a complexity shown in the additional due diligence, the warranties demanded of a Luxembourg vendor, and the purchaser’s “extensive discussions” to understand why the sale vehicle was encumbered with intra-group debt.44 Under s 177D(2)(b), there was “a disparity between the way the Scheme was structured and the commercial outcome achieved, between its form and substance, which point towards a tax-avoidance purpose”.45 The purchaser had told Hilton and the Foreign Investment Review Board before Investment Committee approval that it would transfer the hotel to a trust and wind AHA up, which it did within four weeks.46

“Reasonableness qualifies both the expectation and the alternative, but there is ‘no mandate of probability’.”

Younan J was careful with the memorandum. The statement that the transaction was structured “[f]or tax reasons” could not be “used in substitution for the objective inquiry”, but the absence from contemporaneous documents of the rationale now advanced “undermines that rationale”.47 The evidentiary principle was stated generally: where contemporaneous documents canvass the commercial objectives of a transaction, “it is reasonable to infer that an objective not stated — particularly one that is now stated to be of central importance — is an objective not held”.48 The most quotable line concerns causation. The Commissioner’s expert said that the vehicle did not obstruct the sale because “it was a trophy asset being sold in a seller’s market’”. Her Honour’s response: “This is the winning formula.”49 Bargaining power, not the scheme’s architecture, delivered the price and the 50-year management agreement.50

Critical evaluation

The gate and the highest point

The “a not the” construction is, on the text, hard to resist. Two consequences follow that the reasons leave open. The first is quantification. Section 177C(1)(a) identifies the tax benefit as “an amount” that “might reasonably be expected to have been included” in assessable income. Where three reasonable postulates produce three different amounts, the statute supplies no rule for choosing among them. The answer at para 104, that “the highest point indicates the extent of the disparity”, is offered without textual support, and Younan J elsewhere accepted only that divergent quanta are not “objectionable per se”.51 The point did not arise because AP1, AP2 and AP4 converged. It will. A “highest point” rule sits awkwardly with Peabody’s insistence on reliability because the least likely of several reasonable outcomes may be the most expensive. The measure of a tax benefit should not depend on which of the Commissioner’s postulates was most aggressive.

The second consequence is practical. A taxpayer disposing of an asset in a strong market will rarely be able to show that no other reasonable route existed. That is what a strong market means: everything is reasonable. The EM described reconstruction as requiring a postulate with “the same non-tax results and consequences” as the scheme.52 Hilton treats “the same” loosely: an asset sale with five vendors, some 40 supplier novations and A$400,000 of additional duty was held to correspond to a single share sale because the purchaser would have accepted it.53 That reads PepsiCo’s “generally accord” as something close to “would have got there in the end”.54

The scheme-as-postulate rule

The exclusion of AP3 is right, and the paradox identified at para 220 is the best reason for it: the premise of s 177C(1)(a) is that “the scheme” was not carried out, and a postulate that reproduces the scheme’s tax architecture with the debt moved from one side of the ledger to the other is not an alternative to the scheme but a variant of it. The reasoning around s 177CB(4)(b) is less secure. A tax-avoidance purpose is not a “result” but it is discernible only through results; nothing made AP3 a scheme except the A$60 million by which it reduced a gain, in Luxembourg, that Australia would not have taxed in HIA’s hands in any event. To say that purpose is not a “tax cost” answers a question that the statute does not ask. And the regress is real; Younan J accepted that one cannot decide whether a postulate is a scheme “without engaging in the same comparative counterfactual exercise for which the alternative postulate is proffered”.55

A cleaner path was available. Under AP3, HIA’s assessable income was no higher than under the scheme; both produced a nil gain in HIA’s hands.56 AP3 was therefore not a postulate under which “that amount” would have been included in the assessable income of the taxpayer. It failed s 177C(1)(a) on its own terms, without any need to call it a scheme. That analysis would also have exposed what the case was really about: not whether a gain arose, but in which entity and in which jurisdiction it landed.

Purpose and the shadow of the but-for test

The purpose findings are sustainable but the path to them runs closer to a causation test than Minerva permits. The first reason given was that “HIA has not demonstrated that the stated commercial objectives could only be secured by the Actual Sale (as distinct from the reasonable alternatives)”.57 Under s 177D(2)(e) and (f), “HIA has not demonstrated that any commercial advantages of the Scheme were not otherwise achieved by the reasonable alternatives”.58 Read alone, those sentences ask whether the taxpayer needed the scheme to get the commercial result. Hart and Minerva say that is not the question.59

There is a defence. Merchant holds that the financial position factors require consideration of “the other possibilities that may have been open to the parties”,60 and Spotless holds that a course may be “both tax driven and bear the character of a rational commercial decision”, so that emphasis is what matters.61 The better reading of Hilton is that the alternatives were used not to show that Hilton could have paid more tax but to show that the scheme’s “paraphernalia” was “not adequately explained by reference to the stated commercial objectives”.62 That is legitimate Spotless reasoning. But the line between “the commercial story does not account for the complexity” and “another route would have done just as well” is thin, and the reasons walk it without marking it. A Full Court will want to know which side of the line paras 301 and 314 fall on. The firmer ground was always the form and substance disparity and the purchaser’s immediate unwinding of AHA.

Evidence

Two rulings will outlast the substantive holdings. An expert briefed on part of a data room will be discounted; the omitted documents “had the potential to inform” the opinion and that was enough.63 And an executive’s view of what the group would otherwise have done is not expert opinion merely because the executive is experienced.64 Both bear on onus because, after PepsiCo, the taxpayer must prove what might reasonably have occurred and cannot do so by attacking the Commissioner’s postulates alone.65

Conclusion

Hilton establishes that s 177CB(3) is satisfied by any reasonable alternative, that a postulate carrying the scheme’s own tax-avoidance architecture is disqualified, and that a form and substance disparity coupled with contemporaneous silence about the professed commercial rationale will carry the purpose inquiry. Each holding is defensible. Together they produce a Pt IVA in which the counterfactual no longer predicts what the taxpayer would have done but polices what the taxpayer could reasonably have done, and in which the range of reasonable alternatives then feeds the purpose analysis.

What remains unresolved is the measure of the benefit where reasonable alternatives diverge in amount, and whether the necessity flavoured language in the purpose findings survives appellate scrutiny. The 2013 amendments were explained as restoring reconstruction for schemes with commercial substance. Hilton suggests that the restoration has gone further than that, and that, in a seller’s market, the reasonable alternative will almost always be found.

Key takeaways

First, a taxpayer resisting a s 177C tax benefit must now negate every reasonable postulate that the Commissioner advances; showing that its own postulate was the most likely course is not enough.

Second, a postulate that replicates the scheme’s tax-driven architecture will be excluded as itself a Pt IVA scheme, and s 177CB(4)(b) will not save it.

Third, contemporaneous documents recording the commercial objectives of a transaction will be read as exhaustive; an objective absent from the board paper is one that the court will infer was not held.

Fourth, experts must be briefed on the whole data room, and executives’ views on alternatives will be received as belief, not opinion.

Fifth, a restructure that produces an ET-1 vendor outside the MEC group and a debt-encumbered sale vehicle will engage the form and substance factor whatever the commercial merits of the sale itself.

Tony Anamourlis, CTA

Principal
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A Matter of Trusts

by Will Monotti, Sladen Legal

Effective control of discretionary trusts

The recent decision of Caldwell, which considers the “control” test in the Family Law Act 1975, is of significance to both family lawyers and succession planners alike.

In Caldwell & Caldwell (Caldwell),1 the Full Court of the Federal Circuit and Family Court of Australia considered, by majority, whether three discretionary trusts and their assets were property of the husband for the purposes of s 79 of the Family Law Act 1975 (Cth).

On 10 September 2026, the High Court refused special leave in Caldwell v Caldwell2 and in the related trustee application, C Pty Ltd (ACN …) as trustee for the C Trust v Ms Caldwell.3 In each disposition, the court held that the proposed appeal was not a suitable vehicle for addressing the special leave questions, and refused special leave with costs. The Full Court decision is therefore final between the parties, but the refusal is not an endorsement of the majority’s reasoning. The decision has implications for discretionary trusts in a family law context, and more particularly for determinations as to whether such trusts are under the control of a party to a relationship and, consequently, property of the parties to the marriage or either of them.

Background and the decision at trial

The great-grandfather of the husband in the matter established a business, which was then carried on by successive generations. During his lifetime, the husband’s father transferred the business into several discretionary trusts. On his death, which occurred after the separation of the husband and wife, the husband’s father’s shares in the companies acting as trustees of the discretionary trusts were bequeathed to the husband and the couple’s two adult sons jointly. The husband also became the co-appointor of the trusts together with his sons at this time. The husband was the first-named holder of the A-class shares in each trustee company.

During family law proceedings, the wife sought a declaration that the trusts and their assets were property of the husband under s 79 of the Family Law Act 1975. Section 79 allows the court to make an order in a property settlement proceeding under which it alters the interests of the parties to the marriage in the property.4 The court must consider that the making of the order is just and equitable “in all the circumstances”,5 and is to take into account various factors, including those relating to contributions towards the property, and the current and future circumstances of the parties.6

The husband opposed the declaration, arguing that the trusts had been established by his father, and that neither he nor his wife had ever received a distribution from the trusts. Indeed, the wife had been excluded as a beneficiary of the trusts altogether. The husband argued for the trusts to be characterised instead as a financial resource under the meaning in s 79.

The wife’s application was dismissed at first instance. Carew J held that neither the husband’s father, nor the trusts themselves, could be characterised as the “alter ego” of the husband,7 and that if the husband were compelled by an order of the court to seize control of the trusts and distribute the assets held therein to himself, that would conflict with the purpose of the trusts, which was to facilitate the intergenerational management of the family’s business and to benefit only direct lineal descendants of the husband’s father.8

On appeal

The matter was appealed to the Full Court of the Federal Circuit and Family Court of Australia and the wife succeeded on appeal by majority. The majority judgment of Christie and Brasch JJ identified that the primary judge had conflated the two distinct steps required under s 79.

The first step is to identify whether the assets of the trusts in question are property of the parties to the marriage or either of them. The second step, as to whether an adjustment should be made, and if so how, is a separate enquiry dealt with under s 79(2) and (3).9 On the facts of this case, the primary judge gave determinative weight at the threshold stage to matters principally relevant to adjustment, including the origin of the trust assets, the intergenerational purpose of the trusts, and the possible impact on other beneficiaries of a finding that the trusts were property.10 Their Honours did not hold that those matters are always irrelevant to characterisation. The majority expressly accepted that there may be occasions where assets derived from generational family wealth do not attract the classification of property of the parties to the marriage, although this was not one of those cases.11

The majority held that the husband’s capacity to control the trustee gave him effective control of the trusts. Their Honours rejected the contention that control was absent because the husband had not removed the sons as co-appointors, holding that:

“26. … it is not necessary for the husband to have taken the action necessary to assume control. What is material is that, at present, there is no impediment to him so doing, that is, he has effective control.”

Two features of the trusts and the trustee companies led them to this determination. The first was that the husband was the first-named holder of the A-class shares in each trustee company. Under the constitutions of each trustee company, only the A-class shareholders had voting rights and, where shares were held jointly, only the vote of the first-named person on the register was accepted, to the exclusion of the other joint holders.12 The husband was therefore presently able to control the composition of the board of directors of each trustee company.

The second was the nature of the appointor’s power. A trustee can ordinarily be replaced under a trust deed by its appointor, principal or similar. In this case, the husband was the co-appointor of the trusts with his two sons. Prima facie this would suggest that the husband did not have unilateral control, as ordinarily when multiple appointors are appointed, they are required to act jointly unless the trust deed provides otherwise. The majority held that, depending on the trust, the husband could remove either or both sons as principals or as appointors “at his absolute discretion, and without being required to give any reasons”.13 The husband accordingly had a present unilateral capacity to remove the sons as appointors or principals and to control the identity of the trustee through the A-class share voting arrangements.

Further, it was significant that these control mechanisms effectively allowed the husband to benefit himself under the trusts’ discretionary powers. It was not relevant to the majority that the husband had not actually exercised these powers; their mere existence was sufficient to confirm control. A side agreement that the husband had entered into with his sons promising to relinquish his capacity to remove them as co-appointors at the conclusion of litigation was held to be incidental to the question of actual control.14

The pre-eminent decision in these matters is Kennon v Spry,15 a High Court case which involved a discretionary trust of which the husband, Dr Spry, was trustee and appointor. Dr Spry later executed a deed by which he purported to remove himself as a beneficiary of that trust. French CJ observed that, before the execution of that deed, the absolute discretion of Dr Spry to apply all or any part of the income or capital of the fund to himself meant that the trust assets would properly have been regarded as his property as a party to the marriage for the purposes of s 79. His Honour cautioned that Dr Spry’s status as a beneficiary was not a necessary condition of that conclusion.16 Dr Spry was also the sole appointor of the trust prior to the breakdown of his marriage, and the trust’s assets had been accumulated during the course of the marriage. In Caldwell, the assets had been accumulated by previous generations of the husband’s family, and the husband had not benefitted from the trusts directly. Given these factual differences, Caldwell is best understood as an important application of the Kennon v Spry line of authority to a more difficult intergenerational trust structure, but not as a freestanding new test.

In his dissenting judgment in Caldwell, Strum J held that effective control and the ability to benefit are ordinarily necessary, but not sufficient, to characterise trust assets as property of a party to the marriage.17 His Honour considered that the origin and purpose of the trusts, the rights of the other beneficiaries, the husband’s distance from legal title, and the need for him to seize control of the trustees were all material to that characterisation.18 On that basis, he would have dismissed the appeal. The dissent preserves a fact-sensitive argument for trusts whose assets were generated by earlier generations and whose controller is separated from legal title by trust and corporate machinery. The refusal of special leave does not resolve that tension because the High Court decided only that the proposed appeal was not a suitable vehicle.

The ratio of the majority is relatively narrow. The trusts were property of the husband because the particular deeds and corporate constitutions gave the husband a present, legally effective capacity to control the trustee and to benefit himself without impediment.

A declaration that the trusts are property of the husband does not mean that the wife will receive an adjustment from that species of asset. That remains a separate question for the trial judge as part of the wider s 79 assessment.

Practical takeaways for advisers

Many clients may be taking the opportunity to review discretionary trust structures following the release of exposure draft legislation for a proposed 30% minimum tax on certain discretionary trusts from income years starting on or after 1 July 2028 (although, as at the date of writing this article, these measures are yet to be enacted and the exposure draft legislation is subject to change). It may be beneficial for advisers and their clients to also review any trusts from an asset protection perspective, including by:

• undertaking an audit of the structures from a control perspective, and determining whether any person connected to a relationship has a present capacity to control the trustee and to benefit personally;

• reviewing the powers conferred by the trust deed, including the powers of appointment, removal and variation, any power permitting self-benefit, and any excluded beneficiary clauses. Where only one appointor has been appointed, it may be appropriate to appoint additional appointors, such as independent individuals who would not stand to benefit from the trust in any way. Ideally, no one appointor should hold a unilateral power of removal. The appointment of a corporate appointor may also be appropriate;

• reviewing the trustee company constitutions and share registers, amending the voting provisions where shares are held jointly if necessary, and considering who is named first in the ASIC register. In Caldwell, the husband’s position as first-named holder of the A-class shares was decisive to the majority’s present-control analysis;

• considering whether beneficiary classes should be narrowed, while recognising that exclusion provisions will not answer the s 79 question if the spouse-controller remains able to control the trustee and benefit personally. Although the husband had not received a distribution from the trusts in Caldwell, his status as a discretionary object of the trust was treated as significant. The utility of provisions triggering automatic temporary beneficiary disqualification on certain events, such as relationship breakdown, should be considered in conjunction with other indicators of control;

• checking that any statement of wishes, codicil or side agreement is contemporaneous, specific and consistent with the deed. While extrinsic materials can be relevant in some instances, non-contemporaneous and non-specific statements of wishes, and side agreements that do not amend the trust deed, are unlikely to displace powers expressly conferred by the trust instrument; and

• analysing any proposed amendment for trust power, vesting, resettlement, duty, income tax and family law consequences before it is implemented.
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Superannuation

by Daniel Butler, CTA, and Fraser Stead, DBA Lawyers

Draft legislation released on taxation of trusts

From 1 July 2028, the new 30% tax will apply to certain types of trusts and trust income referred to in the draft legislation as “minimum tax trusts” and “minimum tax income”, respectively.

The government has released draft legislation on the proposed minimum 30% tax on trustees of discretionary trusts. The draft legislation was released on 3 September 2026 and represents a significant departure from what was initially outlined in the Federal Budget on 12 May 2026.

The release contained a fact sheet, four pieces of draft legislation, and three accompanying explanatory materials (EMs).

Once again, there is a very short window for providing feedback on the new draft materials, with submissions closing on 18 September 2026.

In this article, we outline some of the key proposed changes.

Background

From 1 July 2028, the new 30% tax will apply to certain types of trusts and trust income referred to in the draft legislation as “minimum tax trusts” (MTTs) and “minimum tax income”, respectively. Individuals and other non-corporate beneficiaries will receive non-refundable tax credits (NRT credits) for the 30% tax payable by the trustee which will reduce their income tax payable but do not result in any refund. Further, the NRT credit does not offset the Medicare levy.

The draft legislation and accompanying EMs confirm that trustees of MTTs will pay a 30% tax on the taxable income of the trust unless a higher rate applies. Further, an MTT is a trust that is not any of the following:

• a fixed trust (subject to the changes to this definition outlined below);

• a special disability trust;

• the trust estate of a deceased person;

• a complying superannuation entity; and

• a trust of a kind determined in a legislative instrument.

Changes to the definition of “fixed trust”

The draft legislation amends the definition of a “fixed trust” in s 272-65 of Sch 2F to the Income Tax Assessment Act 1936 (Cth) (ITAA36). The relevant EM provides:

“Since the 2026–27 Budget announcement, some stakeholders have provided feedback that relying on the existing definition of fixed trust may result in the scope of discretionary trusts for minimum tax purposes being broader than intended.”

Proposed s 272-65(1) provides that a trust is a fixed trust if:

“(a) the trust’s beneficiaries have fixed entitlements to all of the income and capital of the trust; or

(b) there are no material discretionary elements affecting the entitlements or rights of the trust’s beneficiaries.”

Further, s 272-65(2) outlines a number of matters to consider as to whether there are material discretionary elements. This list is non-exhaustive and includes (in broad terms):

• the beneficiaries have clearly defined specific and enforceable entitlements or rights to all of the income and capital of the trust or in relation to the governance of the trust;

• powers under the trust cannot be exercised to significantly vary existing entitlements or rights, or to significantly affect the value of the interests of existing beneficiaries of the trust; and

• variation powers can only be exercised with the consent of all beneficiaries or otherwise in a way that does not adversely affect the entitlements or rights of beneficiaries.

Although these changes are intended to provide a wider scope for a trust to meet the definition of a “fixed trust”, many existing unit trusts that purport to be fixed may still not meet this definition. Clients who intend to use existing unit trusts should consider whether any variations are required to their deeds to ensure that they are not subject to the new tax.

Further, when establishing new unit trust structures, clients and their advisers should be mindful to ensure that the trust will be fixed.

A new election regime to be excluded from the 30% tax

Overview

The draft legislation proposes to insert new Div 6F in Pt III ITAA36, which contains a new election regime that allows an MTT to be an “excluded election trust” (EET) and thus not subject to the new tax. The relevant EM explains that trustees of discretionary trusts that exist on 1 July 2028 can make an election to be an EET for the 2028–29 income year and all future income years until the election is revoked. The election must be lodged prior to the earlier of the due date of lodging the trust’s 2028–29 tax return or the actual date of lodging the return for that year.

Election and nomination

The election must be in the approved form and contain a nomination that provides:

• each beneficiary it intends to make presently entitled to a share of the income and capital of the trust in each year of income; and

• the relevant share of income and capital for each beneficiary specified, which must, in total, equal 100% of the income and capital of the trust.

For each income year, the trustee of the discretionary trust must make the nominated beneficiaries presently entitled to the share of income and capital as set out in the nomination. Where this does not occur in a particular income year:

• the election is automatically revoked;

• presently entitled beneficiaries for that income year are treated as not being presently entitled and are not liable to pay income tax in respect of their share of the income and capital;

• the trustee is assessed and liable to pay tax in respect of all of the net income of the trust in that income year; and

• in future income years, the trust will be subject to the minimum tax as an MTT.

Variation and revocation

The election can only be varied to include new beneficiaries when a nominated beneficiary dies or if there is a relationship breakdown between two nominated beneficiaries. However, trustees can also choose to revoke the election for a future income year. Once revoked, an election cannot be made again. Further, making an election will also prohibit a trust from accessing roll-over relief under proposed new Subdiv 126C of the Income Tax (Transitional Provisions) Act 1997 (Cth).

The election to become an EET limits the usual flexibility of having a discretionary trust. There are also a range of legal issues that relate to making an EET election that need to be carefully considered, such as limiting the trustee’s discretion and whether any adverse state tax (such as duty) issues arise.

Nominated beneficiaries

Nominated beneficiaries must be eligible beneficiaries under the relevant trust deed. The following cannot be nominated as beneficiaries for the purposes of the election:

• complying superannuation funds (including SMSFs);

• partnerships as defined in s 995-1(1) of the Income Tax Assessment Act 1997 (Cth); or

• companies other than an “eligible company”.

A company will be an eligible company for the purposes of an EET election if there are no material discretionary elements affecting the rights or interests of shareholders, similar to the factors and considerations outlined above under fixed trusts. Further, an eligible company should:

• be incorporated prior to 1 July 2028;

• be an eligible beneficiary under the relevant trust deed; and

• have only one class of share.

The election preserves the use of discretionary trust distributions to corporate beneficiaries where a discretionary trust elects to become an EET. This means that such a trust can distribute income that will be taxed at 30% by a corporate beneficiary. However, where no election is made, a corporate beneficiary is not eligible for an NRT credit, meaning that distributions to a corporate beneficiary are subject to a significantly higher rate of tax (as high as 69%), as both the trustee of the discretionary trust and the corporate beneficiary are effectively taxed on the same distribution.

Clients and their advisers should ensure that the constitutions of any existing corporate beneficiaries are carefully reviewed for discretionary elements if they intend for that beneficiary to be an “eligible company”. Many existing constitutions will need to be varied as they will not satisfy the proposed criteria.

Franking credits

The relevant EM provides that trustees of MTTs that receive franked dividends will be required to use franking credits when paying the minimum tax, and states:

“This approach ensures that any trustee that is subject to the minimum tax does not allow their franked distribution to ‘flow-through’ to the beneficiaries. Instead, the trustee will be the recipient of a franked distribution. The franking credit on the distribution will be included in the trustee’s assessable income, for the purposes of the minimum tax and net income under section 95, and the trustee will be entitled to a tax offset equal to the value of the franking credit that must be used when calculating the minimum tax. As the trustee will be liable to pay the minimum tax, they will also be able to use relevant tax offsets (in this case, franking credits) to reduce the tax liability.”

Excess franking credits in respect of an MTT are refundable to the trustee. The EM also provides an example of how franking credits will operate under the new regime:

“A minimum tax trust receives a fully franked dividend of $70, attached to it is a $30 franking credit.

The trustee includes $100 in its assessable income and is liable for minimum tax of $30.

The trustee uses the $30 franking credit tax offset to reduce that liability to nil.

As the trustee is liable for the minimum tax, the franking credit is used by the trustee and is not available to beneficiaries. Instead, a non-corporate beneficiary can claim a $30 non-refundable offset against its income tax liability.”

Broadly, the current treatment of franked distributions and franking credits will continue to apply to EETs. This means that a trust that has made an EET election can distribute franked distributions to individual beneficiaries who can benefit from franking credits.

Conclusion

There are numerous differences between choosing to become an EET or remaining an MTT, including:

• the 30% minimum tax that gives rise to an NRT credit applies to an MTT but not an EET;

• fixed distributions of income and capital apply to an EET but MTTs remain flexible;

• distributions to a corporate beneficiary can continue with an EET but will be taxed at a very high rate to an MTT (as high as 69%);

• franking credits can be passed on by an EET but merely offset the 30% NRT tax credit in an MTT; and

• roll-over relief under proposed new Subdiv 126C will apply to an MTT but not an EET.

There are a range of other tax and commercial considerations that need to be considered including state taxes. Moreover, the proposed changes are still in draft form and could change before being finalised.
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